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PREFACE. 


Whatever some people may say to the contrary, all reason- 
able and soberminded men agree in thinking that the measures 
of constitutional reform about to be inaugurated in this country 
constitute “substantial steps towards the progressive realization 
of responsible government in British India ’’ It has been my 
endeavour to give to the public a book which will enable it to 
appreciate the full scope and import of the great measures 
of constitutional reform, so that it may judge them in the 
same magnanimous spirit in which they have been offered by 
the Mother of Parliaments. Properly to appreciate the nature 
and scope of the changes, one must not onl)^^ go through the 
Government of India Act of 1919, but one must read and 
understand the provisions of the Consolidated Act and the 
various documents relating to the Reforms which are but the 
brick and mortar out of which the superstructm-e of the 
reformed constitution of British India has been raised. 

Following the directions given in the Second Schedule to 
the Government of India Act, 1919, I have prepared this 
edition — the first of its kind published in India since 
the passing of the Act — of the Consolidated Government of 
India Act, embodying all the amendments and additions made 
by the Acts of 1916 and 1919 : to indicate the amendments 
and additions made by the Act of 1919 I have included them 
within inverted commas ; I have" also given references to 
sections in the older statutes on which those of the Con- 
solidated Act are based. 

In the Notes on the sections of the Act I have utilized the 
various reports and speeches (reprinted in Part II of this book) 
which explain the policy and reasons underlying them : I 
have also fully utilized the Rules etc., that have been pub- 
lished upto the 30th of September, 1920 under the proper 
headings in the Notes and the four Appendices to Part I of 
this book. I have tried, wherever possible, to give a compara- 
tive estimate of the Indian and the Colonial political institu- 
tions and constitutional practices ; in* short, I have tried to 
make the annotations as up-to-date, accurate, and exhaustive 
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as possible within the limited time at my disposal ; and I 
hope the learned reader will pardon any imperfections or 
inaccuracies that might be found therein. 

The book has had to be divided into two parts with separate 
paging, as both the parts were being simultaneously printed. 
The second Part contains a full reprint of all the important 
State Papers bearing on the Reforms beginning witli the Decla- 
ration of August, 1917 and ending with the Rules published 
by the Government of India upto the 30th of September, 
1920 : it also includes the speeches on the Government of 
India Bill delivered by Lords Sinha and Selborne in the 
Plouse of Lords and by the Rt. Plon. Mr. Montagu in the 
House of Commons. This book is, really speaking, supple- 
mentary to my ‘'‘Indian Constitutional Documents'" and the 
two should be read together. 

I should be failing in my duty if I did not gratefully 
acknowledge the constant and invaluable help rendered to 
me in diverse ways by my revered father, Babu Lalmohan 
Mukherji, B.L., author of Indian Case-Law on Ejectment^ 
in the preparation of this volume. I should also record 
my gratitude to Babus Shyamapada Banerji and Nirapada 
Banerji, — proprietors of the ‘‘Nababibhakar Press” but for 
whose ungrudging assistance in passing the book through 
the press this book of about 1 100 pages could not have been 

published within two months of its being sent to the press 

a record performance in the annals of printing in Calcutta. 
Lastly, I should like to take this opportunity of thanking my 
ex-pupil, Prof. Pramathanath Sarkar, M.A., and my pupil Babu 
Prafulla Kumar Sarkar for preparing the index to this volume. 


Presidency College, ] 

Calcutta : [ R MUKHERJI. 

Dated October t/te i^tk, 1^20. j 
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INTRODUCTION. 

I. 

THE GENESIS OP THE REFORMS. 

On the 20th of August, 1917, a memorable day in the 
annals of British Rule in India, the goal of British policy 
was defined to be “the progressive realization of responsible 
government in India as an integral part of the British Empire,” 
and on the 23rd of December, 1919, H. L M. the King- 
Emperor set the seal of his approval on an Act which, as the 
first step forward in fulfilment of that policy, “will take its 
place among the great historic measures passed ♦by the Parlia- 
ment for the better government of India and the greater 
contentment of her people.” 

The genesis of the Reforms and the Various stages through 
which they have had to pass are now matters of history ; and 
they ougl\t to be recorded here. The matter was first broach- 
ed when Mr. Austen Chamberlain was still Secretary of State 
for India, and Lord Hardinge, after full consultation with the 
heads of various Local Governments, put forward certain 
proposals for post-war reforms. Soon after Lord Clielmsford 
assumed office, in 1916, the need for a public declaration of 
policy as to the political future of India was recognised by 
the Secretary of State for India and Flis Majesty’s Govefc:^ ' 
ment. The Government of India invited Mr. Chamberlain to 
visit India and confer with them as to the practical steps to be 
taken in pursuance of this policy. The policy was declared 
in August 1917, and the Rt. Hon. Mr, Montagu, to whom, on his 
acceptance of office, the Government of India had transferred 
their invitation, came to India in the autumn of that year. 
Before he had left for India he had already been furnished with 
the results of prolonged and thorough investigation by his ad- 
visers of the India Office as to the possible lines of advance. 

The Secretary of State and the Viceroy spent the cold 
weather of 1917-18 in carrying on a detailed enquiry in India, 
in the course of which they visited all the larger centres in tlie 
provinces and had the benefit of the fullest consultation with 
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the heads of Local Governments and the members of the 
Government of India and of non-official opinion of all shades. 
The result of this inquiry was the Montagu-Chelmsford 
Report, published in July, .1918, and this was fj^ther_s^upple- 
m enTed^v the ' minute and cafelul investigations carrle^n 
^roughout India bv the two! Committees by 

E ^d Southboroug hr T? hese three Reports, the iVldiifagu- 
CEelmsford Report, the Franchise Report and the Functions 
Report were subjected to exhaustive examination by the 
Government of India, the results of which are ern bodied in 
their First, Fourth and Fifth Despatches on Indian Consti- 
tutional Reforms. Yet another Committee, presided over by 
Lord Crewe, closely examined and reported on the question 
of the changes to be made in the system of Home Admi- 
nistration of Indian Affairs, Finally, the whole matter was 
investigated and all the available materials re-examined by 
a Joint Select ^ Committee of both Houses of Parliament 
presided over by the Earl of Selborne. After many weeks of 
hearing of all the available evidence, both official and non- 
official, Indian and British, and after patient scrutiny of all 
the documentary evidence, the Joint Select Committee gave 
their mature conclusions in the shape of an amended Bill and 
their Report. This last Report — State Paper, of first-class 
importance” {Lord Curzoti) is, in the words of Lord Sinha, “of 
almost equal importance as the Bill itself, and will be looked 
upon in Ihdia quite as much as the Bill as the charter of our 
progressive liberties.” 

II 

DEVEEOPIINT OF REPRESENTATIVE 
INSTITUTIONS IN INDIA. 

The Government of India Act, 1919, is but the natural 
and inevitable sequel to the long chapter of previous Parlia- 
mentary legislation, the history of which has been fully traced 
in the^ Introduction to the first volume of the author’s '^Indian 
C The constitution of British India 
ha s successive stag es of administration in 

India of the introduction of British rule up to 

of ..growth h ave... been succinctly described 
in the GIofrioroKoyal Proclamation of December 23, 1919' — 
.'The ‘Acts of 1773 and 1784 were ^designed to establish- a 

ii 
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regular system of administration and justice under the 
Honourable East India Company. The Act of 1833 opened 
the door for Indians to public office and employment. The 
Act of 1858 transferred the administration from the Company 
to the Crown and laid the foundations of public life which 
exists in India to-day. The Act of 1861 sowed the seed of 
representative institutions and the seed was quickened into 
life by the Act of 1909. The Act which has now become 
law entrusts elected representatives of the people with a 
definite share in Government and points the way to full 
Representative Government hereafter.” ) 

The above extract from the Royal Proclamation contains 
in a nut-shell the history of the evolution of the new constitu- 
tion in British India. Fro m 18 S7 to 1861 the GQve r;nor- 
General in Council was the sole administrative .,..as„.jw:ell as 


l egislative authority for British Indi a. The Indian Councils 
Act of ^1861^ fo r the first time assddat^ >vith the Gove nior- 

Ma 3 riJ“aii 3 IEQm ^ a srmll number of additional members, 
not less than half of them'Temg' nbmoffioialsfToTTlTe’l^ 
of making laws ; it also directed the Governor-General to 


establish a legislative council for Bengal, and empowered 


him to establish similar councils for the North-Western 


Provinces and for the Punjab ; these latter two bodies actually 
came into being in 1886 and 1897 respectively. The 
legislative councils so established by the Act of 1861 
were mere advisory committees by means of which Govern- 
ment obtained advice and assistance in their work of 


legislation, and the public derived the advantage of full 
publicity being ensured at every stage of the law-making 
process. T he Councils were not , in the words of the author 
of Courts and LegisWfivr^titJiorities in India^ ^'deliberative^ 
bodies with respect to any subject but that of the Immediate 
legislation before them. ' They could not enquire into griev- 
ances, call for information, or examine the conduct of the 
executive”. The Act of 1861 thus closed a chapter, the 
words of the Montagu-Chelmsford Report, "its main interest 
has lain in the gradual construction and consolidation of the 
mechanical framework of Government The three separate 
presidencies have come into a common system ; much of the 
intervening spaces have been brought under British role ; ' 
'the legislative and administrative authority of the Govetnor- 


iii 
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Greneral in Council has been asserted over all the provinces and 
extended to all their inhabitants ; and the principle of recog- 
nizing local needs and welcoming local knowledge has been 
admitted, so that local councils have been created or recreated 
and a few non-ofBcial and even Indian members have been 
introduced for the purposes of advice. But/p artly at lea st 
out of anxiety to prevent the authority of ^the executive 
being other rival institution without admi- 

nlsfi'ative responsibility ,^FTrasn 3een expressTy Tleclafed that 
couhclls'TfFTmS legis l ative""^m mittee_oF„^JJxe7G^^^^ 
anclare destitutions.^ H istor}", 
however, will record — as it has already been recorded in the 
Glorious Royal Proclamation of Dec. 33, 1919 — that ‘‘the Act 
of 1861 sowed the seed of representative institutions” in India. 

At the next stage we find a decided advance : whereas in 
1861 men said “we had better hear what a few Indians of 
our own choosing have to say about our laws”, they said in 
1889 “our laws have positively benefited by Indian advice and 
criticism ; let us have more of it and if possible let the people 
choose the men they sent to advise us.” The measure which 
eventually took shape w§g||he Indian Councils Act of 1892 
which increased the num®‘^''of members of theTegIsTatIve 
councilsr"!^ wlTat is’ToQr^ e nalJle^^ to be made regulat- 
ing th e course of nomination of ndii^lircia r" in 

a raann^’T^iiclTTonHihe^ faiTiT^glTinih^^^ of the 

application of the representative principle. The rights of 
indirec t elections to the Counc ils and of a n A 

dlicuss^ing, but only discussing, and not voting or moving, 
Tl!solTftTorrs on the financial statement, were allowed. 

The key to the policy underlying these reforms of 1893 
was rightly stated by Lord Lansdowne in the following 
words— “We hope, however, that we have succeeded in giving 
io our proposal a form sufficiently definite to secure a satis- 

S y advance in the representation of the people in our 
lative Councils, and to give effect to the principle of 
ion as far as possible on the advice of such sections of the 
community as are likely to be capable of assisting us in that 
manner.” Mr. (now Earl) Curzon, the then official spokesman of 
Government said that “it would be in the power of die Viceroy 
to invite representative bodies in India to elect or select or 
delegate representatives of themselves and their .opinions to 
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be nominated to those houses and thus by slow degrees, l‘>y 
tentative measures — and in a matter like this measures cannot 
be otherwise than tentative— we might perhaps approximate,, 
in some way to the ideal.” 

T he A c t QL,x8.Q.2^ras, in short, a .most ca.utipus but 

deliberate atte^ in trodjming..,th^ hlto the 

governmeiit^ p As the late Mr. Gladstone pointed out — 

“file great question we have before us — the question of real 
and profound interest — is the question of the introduction of 
the elective element into the government of India. (\Vhile 
the language of the Bill cannot be said to embody the elective 
[)rin.ciple, it is very peculiar language, unless it is intended 
to adoption of that principle.’^ /\s a 

matter of fact Act of iSqe'did pave the 

way for the adoption of that principle ih“ llie scheiiie”"bf 
political reforms assoHated Avite^^ names of Viscount 
Morley and the late Earl of Minto. “The Bill of 1892”, said 
Lord Morley in the course of his speech on the second reading 
of the Indian Councils Bill of 1909, “admittedly contained the 
elective principle and now this Bill extends that principle.’* 

The Morley-Minto Act of jw .. furt her enlarged th e 

Xegislati ve Cauncils botBT^ me^^^Governor-General an 3 *^ o f 

the provinces. It also i ntro duced for the first time the 
method of electi on, though lyojt ^ yet^^irect election, as the 
means of co nstitut in g a portion of the ~ members, 

and thus helped to*“quicken into life tlTe^eed oTlfepfasmi^ 
institutions sown in 1861”. Further it dispense d with offici al 
maj QT iti e,s..Mn.-lhe Provincial Ij^Lslatjye and gave, 

them power to m ove resolutions upon matt ers of gen eral 
piihlicJnteres t, and also^ w the"'BhT dgef'^n 31 :o ask ""su pple" 
mentary questions : th exesol utions however, were to only 
a^lsbly liT^ whichnEEe’ executive might adopt ox 

reject at its cTiscretlon. 

Here we may pause for a moment to point out how t|’6 
Morley-Minto changes carried constitutional deveIopm«ya - 
step further. “They admitted the need for increased r^fep 
sentation, while re-iterating the impossibility of basing it;' 
generally on a director general franchise. They admitted 
the desirability of generally securing non-official approval tO' 
the Government legislation, though they trusted in’ an emer- 
gency to the support of nominated members, to the division 
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of interests between different classes of elected members, and 
in the last resort, to over-riding legislation in the Indian 
Legislative Council, where an official majority was retained. 
Frankly abandoning the old conception of the councils as a 
mere legislative committee of the Government, they did much 
to make them serve the purpose of an inquest into the^ doings^ 
of Government, by conceding the very important rights^ of 
discussing administrative matters and of cross-examining 
Government on its replies to questions. Lord Morle}"’s dis- 
claimer — ‘If it could be said that this chapter of reforms led 
directly or indirectly to the establishment of a parliamentary 
system in India, I for one, would have nothing at all to do 
with it’— is no doubt explicable when we remember 
his stout insistence on the sovereignty of the 
British Parliament, and his acceptance of the decided 
advice of Lord Minto’s Government, backed by the experi- 
ence of every Indian administrator of eminence, that any- 
thing beyond very limited constituencies and indirect fran- 
chises was unthinkable in India, He took the constitutional 
view that no relaxation of the control exercised by the 
British electorate was possible, until an Indian electorate, 
which was not then in sight, had arisen to take the burden 
from its shoulders.” (M. C. R. para 79.) Nevertheless these 
features of Lord Morley’s Reforms di 4 , constitute a decided 
step forward on the road leading to tl^e goal of Responsible 
Government. 

“Butjy ^ reforms of iqoq afforded no answ er, and could 
afford nQ^^^swer^joJ polibcaT" pro bl enf s. ^arrrow 

franchises andnulimr.t _el.f->ctTnqs fai led t o enoimraff^ mem- 

EeFT^^a sense of iesponsib||[ity to_the people generally, and 
maHe~Tt impossib le, cx ceptnli special^bnstitueh cies^ those 
whc) had votS^^ use tliem and "effect Alore- 

over, the r espbnsibilit.y for th.e^ dministra tion. rem ained un- 
jliyided : with the result that while governments found them- 
seTvesTar more exposed to questions and criticism than 
hitherto, — questions and criticism uninformed by a real sense 
of responsibility, such as comes from the prospect of having 
to assume office in turn. The conception of a responsible 
executive, wholly or partially amenable to the elected 
councils, was not admitted. Power remain ed with the Gov- 
ern ment and t he, coun cils w ere left wi tli_^ no Tractions but 
' criticism. * ^ ^ Re ^onsibility which is tlie savraf of popular 
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Government wasAvhqllY Jacking, im^thosa Councils : it was felt 
that with this responsibility they must be invested ; they 
must have real work to do ; and they must have real people to 
call them to account for their doing of it’' (M. C. R. para 8i). 

Looked at from another point of view it can be shown 
that even if the Declaration of August, 1917, had not been 
made, important constitutional changes were bound to come. 
This point was made clear by the Earl of Selborne — the 
illustrious Chairman of the Parliamentary Select Committee 
— in the course of his speech on the second reading of the 
Government of India Bill, 1919. He said — “The Government 
of India was originally formed on the most simple lines 
possible. Its tasks were to preserve ordef, to administer 
justice, and to collect the revenue. It really was an absolutely 
ideal Government after the conception of government of the 
Manchester School. Now, on to a Government formed under 
those ideas are gradually loaded all those complexities which 
this post-Victorian generation associates with the duties 
of government. This Government of India, so formed, is 
supposed to fulfil all those multifarious functions of the ’ 
state which modern opinion considers appropriate to the state, 
and it has to do this at a moment when it is for the first time 
subjected to an incessant fire of acute criticism — a criticism 
never ceasing in India, and brought over here and directed 
to the attention of the Press and of Parliament.” The result 
of all this is that the centralisation of Government had 
been constantly increasing and “the load had become too 
great for the machine.” The moral Lord Selborne drew from ^ 
these impressions was “that the time had come when pro- 
vincial autonomy or something like autonomy, was absolutely 
necessary, that an immense devolution of responsibility from ' 
the Government of India and from the Secretary of State to| 
the Provinces was absolutely essential.” It was not difficult^ 
for him to show that such devolution would be possible only 
if responsibility to the people could be substituted for respon- 
sibility to the Government of India or to Secretary of State 
for India. 

Then, again, it should not be forgotten,- as Lord Sinha 
pointed out in his great speech in the House of Lords, that as a 
result of the war there had been a great advance in. the status 
of India. She had been privileged through her ownrepre- 

vii 
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sentatives to take an equal part with the British Dominions 
Overseas in the Imperial War Conference and also in the 
Peace Conference in Paris, and she had been admitted as an 
original member of the League of Nations. “These experiences 
had further quickened her sense of national unity and develop- 
ment, a sense which had been steadily fostered for many 
years by common allegiance to the same beloved Sovereign, by 
being amenable to one code of laws, by being taxed by one 
authority, by being influenced for weal or woe by one system 
of administration, and by being urged by like impulse to 
secure like rights and to be relieved of like burdens. This 
. growing sense of nationalit}^ sought expression in the more 
liberal political jnstitutions which have been established in 
other parts of the British Empire.” 

III. 

THE CONSTITUTIONAL REFORMS OF 1919. 

Let us now take a brief survey of the measures of politi- 
cal reform introduced by the Government of India Act, 1919, 
which give effect, with certain modifications to the scheme of 
constitutional reforms recommended in the Montagu-Chelms- 
ford Report as supplemented by the Report of the South- 
borough Committees. It provides for the taking of the first 
“substantial steps” towards the goal of British policy in India 
as defined in the Announcement made in the House of Com- 
mons on the 20th August, 1917. The first part of the 
Preamble to the Act quotes from that Announcement the 
terms in which the goal of British policy was defined vlz., “the 
progressive realisation of responsible government in India as 
an integral part of the British Empire.” 

As stated in the Preamble, the Ac t^rQvj_c les for tw q, sta ges 
whichTLrF' essential to atraTdvSce towards that“'*gt5Sr?T^ 

(i) The gradual development of self-governing institu- 

'TiSiTinTrid idr ' 

-{2i The giving to the Provinces, concurrently with such 
development, the largest measure of independence 
in Provincial matters of the Government of India 
which is compatible with the due discharge by 
the latter of its own responsibilities. 

viii 



INTRODUCTION. 


The second paragraph of the Preamble, which refers to 
giving increased independence to the Provinces, embodies the 
policy laid down in the second formula of the M. C Report, 
(para. 189). “The Provinces are the domain in which the 
earlier steps towards the progressive realisation of respon- 
sible government should be taken. Some measure of respbii- 
sibility should be given at once, and our aim is to give com- 
plete responsibility as soon as conditions permit This invol- 
ves at once giving the Provinces the largest measure of in- 
dependence, legislative, administrative, and financial, of the 
Government of India, which is compatible with the due dis-j 
charge by the latter of its own responsibilities.’’ This formuld 
which thus links together the two questions of provincial 
independence of the Government of India, and the growth m 
responsible government in the Provinces, is based on a recogni- 
tion of the principle laid down in an earlier paragraph 
(para. 188) that “in proportion as control by an electorate 
is admitted, control by superior authority must be simultane- 
ously relaxed.” 

To understand the full significance of these changes, 
one must not merely go through the Act of 1919, but 
through the whole Consolidated Government of India Act 
with the amendments and additions made by the amend- 
ing Acts of 1916 and 1919 ( as printed in Part I of this book). 
We shall not deal here with the details of the multifarious 
changes which are to be found in their proper place in the 
notes under the different sections ; but we shall try here to 
summarise the broader aspects of t he measures of constitution- 
al reform inaugurated by the R eforms Act of IQIQ : — 

(I) Th e salary of th e Secretary of State for Ind ia, and 
a part of the other ex penses of the India Offi ce establishment 
are being paid out of moneys p rovided by Parliam ent instead 
of out of the revenues of India, as heretofore. 

(IIVTlie Secretary of State in Council has been em- 
powered tbopake rules regulating and restricting the exercise 
of the general powers of control vested in the Secretary 
of State and in the Secretary of State in Council under the 
provisions of the Act, so that, as self-governing institutions 
develop in India, control from above, for the exercise of which 
the Secretary of State is answerable to Parliament may 
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be gradually relaxed in accordance with a declared policy 
formulated in rules. S 

(III) In pursuance of the liberal policy underlying the 
Reforms an Indian, in the person of H. E. Lord Sinlia, was, 
for the first time, appointed Padiamenta^ 

of State for India, and the nunib er of Ind ian mernbers, in the 
T oumcITo^^ their salary were increased. 

(IV) Provision has been made for the creation by 

Order in Council of a High Commiss io ner for Itid ia^ in 
the United Kingdom. A"*ljovernmen cmmunique 

datea^^mlaTthe 20th of September, 1920 and an Order in 
Council {printed as Appendix D to Part I of this book) 
give us the details about this high functionary. 

Lord Crewe’s Committee on the Home Administration 
of Indian Affairs proposed, and the proposal was endorsed 
by the Parliamentary Joint Select Committee, that the Govern- 
ment of India should have a special representative of high 
status in London who would eventually take over all work 
hitherto done by the India Office for the Indian Government 
which is of an agency as opposed to a political and adminis- 
trative character i.e., in which the India Office ordinarily carries 
out the wishes of the Indian Government without question. 

The fhrther developments of the functions and powers 
of the High Commissioner and his gradual approximation to 
the position of a High Commissioner to the Self-Governing 
Dominions will naturally depend upon the changes which may 
ensue in the relations of the Government of India to the 
Secretary of State and Parliament. 

It has now been decided by the Government of India 
and His Majesty’s Government that the time has come for 
making a beginning in the direction described above by the 
appointment of a High Commissioner and that appointment 
has been created and its general functions and status defined 
by an Order in Council approved by His Imperial Majesty the 
King. {See Appendix D to Part I of this book) 

Th e who will be subordinate to 

Government of India will at the ou“t^t"“fake up the 
Deparim ent oLthe,Ju,dia.Qjaice aiid 
the ^ connected therewith and the Indian 

He will also supervise the work of the la^arT 
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Trade .CpmoxissiQuer already located in the City. When these 
arrangements are in satisfactory working order the Secretary 
of State for India will in conjunction with the Government of 
India decide what further work of an agency character, for 
instance, such matters as the payment of leave and pension 
allowances, can be transferred from the India Office to the 
High Commissioner and from what date 

The Order in Council prescribes that thg., appointment 
of the High^_^p^missionership shaij be made by the 
Governor-General , of Ilidia^rm TCauncil with the approval of 
the Secretary of State for Indi a in Co uncil and the Goveim- 
meht ' of India’ Have nominated as the first holder of the 
appointment Sir William Meyer, G. C. I. E., K C. S. I. former- 
ly a member of the Governor-Generars executive council. 
This nomination has been approved by the Secretary of State 
for India A Secretary will be attached to the High Com- 
missioner and the first holder of the appointment will be an 
Indian gentleman, namely, Mr. J. W. Bhore, 0 . B. E, 1 . C. S., 
At the outset the officers and clerks will be mainly those 
hitherto employed in the India Office on the work now to be 
taken over but as time goes on the High Commissioner will 
fill up vacancies and provide for new posts which expansion 
of work may involve by independent recruitment under orders 
of the Government of India. 

The High Commissioner entered on his duties on 
the 1st October last. 

V. Provision has been made„£;ir— 

(a) the appointment of a Public Services Comniission 
. w i t h matters aFleH ilT g,. .f ecr u it- 
ment and coiitHD^pf tlie.pu^^^ services iir’Tnctia 
under" rules rnade by the Secretary of State in 
Council ; 

(/;) the 

witlfa'^statutory position ; 

(<f) the appointment of tliejjrst of^the Statutory Com- 
mission?"whicTT’”are to survey'''’'’’penocliCalfy“ tlic 
poUticaT situation in India and to investigate the 
working of the changes introduced by the Act 
of 1919, and to advise as to the political future 
of; British India, 
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This periodical survey of conditions in India by Com- 
missions appointed with the approval of Parliament is a vital 
element in the scheme for the gradual transfer of responsibility 
outlined in the M. C. Report, and it has therefore been con- 
sidered essential to make definite provision in the Act for the 
the appointment of the first Commissioners ten years from 
the date of the passing of the Act ( 1 . e., December, 1929) so 
that the prospect of their appointment may be kept steadily 
in view and the enquiry which they are to conduct may be 
recognised from the inception of the Reforms as an important 
factor in the process of future development. 

VI. There is now no limit to the num b.eii^.c£..jxieinbers of 
the Governor- GeneraFs Ex ecutive Comicil ; and only recently 

anySgEBT'^m ber^^ IVluoitiaius-has been 

agHedtolT; and the creation of a new Department of W ays 
and Communications (combining the various duties of Depart- 
ments relating to Internal Transport and Communications 
embracing Railways, Tramways, Internal Navigation, Ports 
and Docks, Post and Telegraphs, Aviation and Road Traffic 
including MotoiTegislation) is foreshadowed in the recent Reso- 
lution of the Government of India on the Report of the Secre- 
tariat Procedure Committee {vide Gazette of India^ September 
18^ ip20.) The rules regarding the qualifications of members 
of the Governor-Generars Executive Council have been made 
more elastic : a ^High Cou rt plead er^ of standing 

c an no \^b ecom^ he Law^MeSBeF of the Council : at pj^sent 
t hree o ut of eight members are Indians. 

V I L Considerable changes of a far-reaching character have 
been effected in the "oSnstiltiTron of the^ndian Legislature 
which now consists of the Governor-GfeneraT an 3 rT^;;;ff 2 uses 
— th e Council of Sta te and the LegisIative_A§seffibiy,"^ both 
of tfieHTT onsistin^^ of membe rs dife cfry'represe nthi^ their 
respective_JcQBSlijhi^^ beinV*a body sub- 

sfanHa 31 y larger, and of a more representative character 
than, the uni-cameral Indian Legislative Council ; the Indian 
Legislature has thus become a truly and 

has been brought into a line with the Dominion Legislatures. 
The has been constituted from the com- 

mencement as a true Second Chamber r it consists_pi„£a. 

merahers^pf fvEom not more tEaiT twenty may ' he ' . 

The Le gislative Assembly , consists ”oF* 144 members ' of 
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whom ,i03_ are elected _ members, 26 are^nominated oflicials 
and 1 5 are nominated non-officials. The law fixes the life of 
the Council of State at five years_and that of the Legislative 
Assembly at "three years, but provides that the Govemor- 
Geheral may dissolve either Chamber at any time, ancl that ^ 
he may in special circumstances also extend the life of either 
Chamber. The rules of business to be observed in these two 
Chambers of the Indian Legislature are set forth in Appendix 
A to Part I of this book. 

Under the new regime there is likely to arise a \\z\m prov in-- 
dal patriotism^ a health}/ emulation among the provinces to out- 
do one another in constructive legislation and improved ad- 
ministration ; but there is also the probable risk of the nascent 
Indian nationalism being supplanted by a more intense and 
vigorous provindal patriotism, unless the provinces send their 
best representatives to the Indian Legislature so as to make it 
the centre and citadal of the unity of Indian national life : it is 
the Indian Legislature alone — which, by its representative 
character, by its unprejudiced and wide outlook, and 
by its sober and dignified judgment on important issues — 
can and should proclaim the unity ancl solidarity of the 
Indian national life and prove to be an exemplar to all 
the local legislatures in India. The electors to the Indian 
Legislature have a great responsibility in this matter : they 
should bestow their franchise on the best men that the pro- 
vinces can spare : it may happen, however, that some of the 
best provincial representatives might seek election to the 
local legislatures rather than to the Indian legislature specially 
because the local legislatures offer greater opportunities for 
the exercise of power and responsibility and have thus all 
the glamour of a parliamentary career. The electors should 
however, see that some of the best men in the provinces 
remain available for representing them in either House of the 
Indian Legislature. 


IV. 

THE NEW SYSTEM OF PROVINCIAL GOVERNMENTS 

VI I L Next come to the Provinces where The chief 
constitutioiiaTTHan'ges have‘“Been * ' madellhose changes may 
be briefly described under the following heads 
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A. Division of ftinctions between the Provinces and the 
Government of India and relations between the 
Centra] and Provincial Government^ 

B| Constitution of a new form of Executive Govern- 
ment in the Provinces and division of functions 
between the two parts of the new Provincial 

Govern mentj} 

C. (^Constitution and powers of Provincial Legislatures, 
'^Division of functions hetween tJi^e ProDuioes 
Hud (he Government of Indict and relations hetween 
the Centred and Provincial Governments : 

T he Act of lO lQ^provides ^ for _the.„. inaMng. ...,.of..,„^les 
for tliTj^TTpse^ofjdassi^^^^ func- 

tiohT'"*of Govern as Ce£tral ^’’and Provincial subjects. 

This classiFicatibn, whTcK is on the lines proposed in the 
Functions Report, is the basis of the division of functions bet- 
ween the Central Government and the Provincial Govern- 
ments. Authority in respect of Provincial subjects is to be 
devolved by rules to Provincial Governments and rules also 
provide for th e necessary fin ancia l arra ixctemmts.--b&tween the 
CeSraT^^ ^^OTBaihrents, ^,imder^.wdaidl^ 

ori'evehue have been d efinitely j il located- > to the 
Provinces l Eaocb proposals contained^. Jm the 

M. “Cr^’^Report ( parasT" MelCoiT''" 

Report, and the PxovinciaL Goyernmai^^ to 

"contribute to the Central Government certain annual sums 

which” af erC§jyii;cKaT^‘'b^^^ 'revenues. 

P,ro\incial subjects represent the special sphere of activity 
al fotS' but it is contemplated" tlTatV^apart 

from fEe acrfnmlstratioii of Provincial subjects, the Provincial 
Governments will continue to discharge in their own Ffdvin- 
ces many duties oh behalf of the Central Government in 
relation to Central subjects, subjects which are to 'remain 
under the full control of the Central Government, such as 
the administration of customs and shipping laws, and 
tlie collection of income-tax. The distinction between these 
agency functions of the Provincial Governments, and their 
functions in relation to Provincial subjects is stated in the 
Jninctions Report (para I2). In the case of Provincial 
subjects authority is, with certain qualifications, definitely 
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coixunitted Jo JPrQyincial GoYernments ; in the case of Central 
subjects their agency is employe'd rnerely as a inatter of 
convenience, and it is, therefore, always open to the Central 
Government to cease to employ such agency, and itself to 
undertake the entire work-of administration through its own 
officials. The position with regard to the “ agency functions” 
of Provincial Governments is defined by rules providing for 
use by the Government of India of the agency of Local 
Governitieiits in relation to Central subjects in so far as it 
may be found convenient to use such agency, , 

With regard to the control to be exercised by ^the Gover- 
nor-General in CounTiTbver“‘ttfe'“ of Provincial 

stTbjecfsClt is provided that in relation to transferred subjects 
those Provincial subjects are tVansTerred* ’to 
charge of Ministers, the general powers of control vested in 
the Governor-General in Council shall be exercised 
the purposes specified in rules (Functions Report, paras 
i6, 17 and 22). The purposes for which it is proposed in the 
P“'unctions Report that the Government of India shah retm 
power to exercise control in relatiohjto Jfansferred subjects 
■■are'"f wd, “’namely f— ( m 
India .Xof. Central) subjects : (2) to' decide que^sEbiiTini^^^^^^^ 
ween two or more Provinces, failing agreement the Pro- 

vinces concerned. The Act of 1919 contains no express j)ro- 
vision as to the control oFthe"Gdvenioi*-GeiWaTnrCounciI over 
the Provincial Governments in ' relatiOiT' to Yeservedj'subjects, 
thaF ii7 those’ Pfovunciarsu^ in charge of the 

official part of the Government (the '‘Governor in Council”), but 
sec. 19 A of the Consolidated Act eiyablesJhe.Sepreta^ State 
in Coujicib rules to regulate and restrict exercise oTTIie 
hitherto existing wide power’s of control vested in the Sccrefary 
pf State or the Secretary of State in Council “in such manner 
as may appear,necessary or expedient in order to give effect to 
the purposes of this Act” ; this section will therefore inciden- 
tally cover tire making of rules regulating the control to be 
exercised in future by the Government of India over Provin- 
cial Governments in relation to reserved subjects (Functions 
Report, paras 18-22). A distinction must be drawn between 
the administrative control exercised by the Governor- 
General in Council, and the control of Provincial legislation 
vested in the ' Governor-General whose assent is required to 
Provincial Bills, 'and whose previous sanction is required Jo’ 
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certain classes of Provincial Bills. This question of control 
over Provincial legislation is referred to below. 

It is important to note that, though t he Act. .provides for 
a division of functions between the ^.ptral- -GovemmoJlt ajid 
Provincial GnvernmenIs~~snfiif;gIo'tliat wh ich is to be found 
in'Feder arC onstitutions, it is nQlopjite.mplatedJhit^US^^ 
as to'the di,viding~ilne between the.sjohere.s.qf Jh e Central ajid 
Provincial authorities shajl’’be the, s,ubiect .dpaiiffiCLln 

the,.Qoiu;ts C. Report paras 212, 239). Provision is m^e 
To r tile maki n g.„.oL jcules providing for the settlement ~of 
dou bts as, to,. whether “any matter does or does not belong to 
a P rovin cial-, subject,” and the intention is that the Rules to 
'be framed shall provide for such dou,bts, .beiug..d,ec.icied by 
adminjsJjati.ve-_.authDrity, i. e., by the Gqvernor-Geneial in 
Council, subject to the control of the Secretary of State whose 
duty it will be to check any tendency on the part of the 
Central Government to take too restrictive a view as to the 
subjects included in the Provincial sphere. 

B. GonstihiUon of a new form of Executive 
Governmen t in the Provinces and division off unotiom 
hetiveen the two parts of the neto Provincial Govern- 
ments : 

The Announcement of 20th August 1917 was based on the 
principle that the goal of responsible government is to be 
reached by a gradual transfer of responsibility to representa- 
tives of the people. A new type of Executive Government 
has been created for the Provinces for the purpose of enabling 
effect to be given to this plan of gradual transfer of res- 
ponsibility. The new Provi ncial Goyemments are-jof a com- 
posite character7"and contam-both— aa. offic ial an d a noti- 

t)fficiaT ■oF~''popular, element. On the offi cial side 'they 

'••'argTirodelted' ttfi t heTiitlierto existing Governments of the 
Ffesulehcies"' which have had' CQuacil, ..Government” 
Under, this .gy-stem the Gpyernraent .. is . carried on" .by a 
Goysmor. assisted ...by, ,_'an Executive Council, and official 
acts are performed in the name of the “Governor-in- 
Council” On the popular side the new Governments consist 
of the Governor'ahdjof Ministars 'whb' are elected members of 
theJLegi'sladveXouncirappointed.by^^ Governor. For the 
purpose of aTloTtmg 'to each sectio'n of tfiTs-dual government 
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its own sphere of duty the work of the ProvinciHl.Government 
has been divided into two pacts: certain subjects, called 
“transferred subjects,!’ are to be administered by the Governor 
acting with the .Minister in charge of the subject, while other 
subjects, called “reserved subjects,” remain in charge of the 
Governor. ia„CQUiial. Each side thus has its own share in the 
conduct of the government of the Province, and the respec- 
tive shares are defined in such a way as to fix on each section 
responsibility for its own work, while co-ordination is to be 
achieved by the influence of the Governor, who will be asso- 
ciated with both sections of the Government, and will have 
power to summon meetings of his Executive Council and his 
Ministers for, the purpose of joint, deliberatioii whenever he 
sees fit to do so. Future progress will be made by the trans- 
fer of further portions of the field of administration from the 
official to the non-official section of the Government after 
periodical surveys of existing conditions by Statutory Com- 
missions appointed by Parliament These are the essential 
features of the plan on which, according to the proposals of 
the M. C. Report, the development of responsible government 
in the Provinces is to depend* The criticisms to which this 
plati has been subjected are reviewed in the Government of 
India’s First Reforms Despatch of the 5th Max*ch, 1919, which 
also refers to an alternative scheme for a unitary government 
which was put forward by the heads of five Provinces. 
This alternative scheme provided for an Executive Council 
which was, to consist of an equal number of officials and 
non-officials, the latter being selected from elected members 
of the Legislative Council ; there was to be no division of sub- 
jects, and no distinction within the council between the functions 
of official and non-official members. The Government of India 
have made a careful examination of this alternative scheme. 
They point out that it admittedly does not enable responsi- 
bility for any act of government to be fixed on any member 
of the Executive, and that, while claiming to be a unitary^ 
form of government, it is open to the objection that in fact 
it involves a disguised dualism, which, owing to the different 
mandates of the official and non-official members, will, in 
the„ absence of any division of functions, almost inevitably 
involve them in conflict over the whole range of their duties* 
In the Minute by H. E. Lord Chelmsford appended to the 
Despatch, stress is laid on the failure of this alternative 
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scheme to give effect to the basic principle of the gradual 
transfer of responsibility. Reference should be made to the 
Despatch and the accompanying papers for a full statement 
of the points in issue. The position may be summarised 
as follows : — 

While the scheme for dyarchy or a dualised form of 
Government in the provinces had been a target for much criti- 
cism, no alternative plan had been put forward which 
was consistent with the Announcement of the 20th August in 
providing for gradual transfer of responsibility, and thus 
enabling advance to be made step by step to the ultimate goal 
The alternative plans suggested which attempted to eliminate 
dualism were subject to two fatal defects : — ‘i) at the outset 
they gave no such responsibility to the non-oflficial element in 
the Government as would be recognisable by the Councils or 
their electorates, and no certainty of control to the Councils 
over any functions of Government ; and (2) they provided no 
means whereby such responsibility and control could be ul- 
timately secured except by a sudden change from official to 
popular goi’^eriiment which would take effect simultaneously 
with respect to all provincial functions. The scheme of the 
M. C. Report embodied in the Act does give immediate res- 
ponsibility to the Ministers who represent the popular element 
in the Legislative Councils in respect of some departments 
of the administration, though as long as there is a division of 
functions between an official and a non-official section, such 
responsibility cannot be complete ; at the same time by bring- 
ing the Ministers into touch, both at joint meetings and in the 
discharge of their own duties, with the work of the reserved 
departments, it gradually familiarises them with the needs of 
those departments and considerations affecting their adminis- 
tration, and thus prepares the way for the assumption by 
Ministers of further responsibility by degrees as additional 
subjects are transferred, until the ultimate goal of complete . 
responsibility has been attained. 

Eight Provinces to which the nezv form of Government will 
apply Sec. 3 of the Act of 1919 provides that the following 
shall be the Provinces to which the new form of provincial 
government, as outlined above, is to apply 

Bengal, Madras, Bombay The three Presidencies, 

hitherto goverened by 
Go‘veniors ' in Council 
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[i.e. by Governors assist- 
ed by Executive Coun- 
cils). 

Bihar and Orissa ••• ... Hitherto governed by a 

Lieutenant-Governor in 
Council {ie.y a Lieutenant- 
Governor assisted by an 
Executive Council.) Hither 
United Provinces, Punjab ..U to governed by Lieute- 
nant-Governors. Hitherto 
Central Provinces, Assam -'governed by Chief Com- 
missioners. 

These eight Provinces, which are referred to as “Governors’ 
Provinces,” are governed under the dual system of Govern- 
ment. Each Province has a Governor, who is advised in 
relation to some of the functions of Government (those 
relating to reserved subjects) by an Executive Council, and 
and in relation to other functions (those relating to transferred 
subjects) by Ministers. 

nat-applied to 

Biirm ar which, for reasons indicated in the M. C. Report 
(paran98), requires separate treatment. Burma will, however, 
come within the scope of the devolution provisions of the 
Act except in so far as such provisions are dependent on the 
institution of the new form of provincial government. 

Constittition of Executive Councils, —The Executive 
Councils have .been constituted similarly to‘~ 7 fIfe ““hifBerto 
existing Executive Coinicils in the Presidencies. Section 
.17 of the Act of 1915 ])rovided that members of a 
Governor’s Executive Council were to be appointed by 
His Majesty by Warrant, and were to be of such number 
not exceeding four, as the Secretary of State in Council 
directed and that two at least of such members must be 
“persons who at the time of their appointment had been for 
at least 12 years in the service of the Crown in India.” Under 
the hitherto existing system the Executive Councils in the 
three Presidencies consisted normally of three members, of 
whom two were members of the Indian Civil Service and the 
third was an Indian. Sec. 5 of the Act of 1919 provides that 
the requirera^ent , as to previous service under the Crown in 
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India is henceforth to apply only to one of the members^ of 
a Governor’s Executive Councilj and also repeals a provision, 
which has become obsolete, that the Commander-in-Cliief, 
while resident in the capital of a Presidency, is temporarily 
added to the Executive Council of that Presidency.^ The 
maximum number of members of an Executive^ Council 
i*emains at the hitherto existing figure, four, fhe M. C. 
Report proposed that under the new system the Governor’s 
Executive Council should consist of two members only 
(para. 218), of whom one was in practice to be a Euro- 
pean qualified by long official experience and the other an 
Indian. It was also proposed (para. 220) ’that the Governor 
should be entitled to appoint one or two additional members 
to the Council as Members without portfolio for the purpose 
of consultation and advice. This proposal met with much 
criticism, and, in view of the difficulties which its adop- 
tioh involved {G. /. Fzrst Reforms Despatch para, j/), had 
been abandoned. But, as ^h e ma xiamrn four 

reraajns, it will be open to the Secretary of State to sanction 
larger Councils than those pro])osed in the M. C. Report,* and 
there will be nothing to debar him from advising the appoint- 
ment of more than one official member if he sees fit to do so. 
It has been considered undesirable to include in the Act any 
provision for racial qualification, and the suggestion made by 
the Government of India that one seat should be reserved by 
statute for an Indian has, therefore, not been adopted; 
but it is contemplated that in any event Executive Councils 
will_conTiiiu£To include at least one 1. dian member, and 
that, if a second European member is added, ■ there will also 
be a second Indian member. 

MimjsUps , — Provision is m^de by sec. 52 of the Consolidated 
Act for the appointment of Ministers to administer transferred 
subjects. Such ]S|iidsters must nqt3q,.officjd^^^ and will hold 
office jduring the^Gavcrni^ and not for the 

lifetime ’"of' the originally proposed 

in the M. C. Report. This alteration, coupled with the 
power which the Councils have over the supply for transferred 
subjects, involves fuakmg the Ministers from the start 
direetjy ^responsible to ^ ffie EegTsTaIive'”“Couhcils. M in istei's’ 
salaries., jyill .,,be_yqted by the Legislative Councils, h 
Miiiistenmust...be, at the time of appointment, or become 
within six months after appointment, an .elected member of the 
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local legislating. This clause is modelled on correspoiidiig 
provisions contained in Dominion constitutions (Australian 
Commonwealth Act, 1915, 5 & 6 Geo. V, c. 61, sec. 64, 
South Africa Act, 1909, 9 Edw. VII, c, 9, sec. 14). 
The following rule is laid down for the purpose of 
governing the. jektipns between ancl a Minis- 

ter : — ‘dn relation to a transferred subject 
shall be guided b}/ the advice of his ^Ministers unless, he 
secs sufficient cause tdJITss'ent from their opinion nCTvhicli 
case he may .reciujrc’’ action to be. taken otliervvise than in 
accoixlance.., with jh advice.’’ This rule is' in accordance 
with the proposals .contained in para. 219 of the M. C. Report. 
Provision may be made by rules for the temporary adminis- 
tration of a transferred subject in cases of emergency when, 
owing to a vacancy, there is no Minister in charge of the 
subject. (Ininctions Report, 60-63}. Some provision for such 
cases is required in order to enable necessary action to be 
taken in a transferred department at a time of political crisis, 
and to guard against the possibility of the work of administra- 
tion being brought to a standstill. 

Divis ion of Pivvincia l subjects . — Sec. 45 A of the Consoli- 
date 3 ’"Xct proviefeTToFtEe making of rules for the transfer 
of some Provincial subjects to the administration of the 
Governor acting with the Minister in charge of the subjects. 
Provincial s ubjects other th an transferred subjects, which 
areTefOTedH to as “resjexye.i... .siuEXtetsT’ remain in charge 
of t he Go vernor in Council. It should beAibfe 3 ”nSt the 
Gd^rnorA mlZISScT addition to being responsible for 
reserved subjects, is als o normally resp onsible for the w ork 
which fajlsjopon a local Government asthe .Cgen t of the Go ver- 
lidr^Ssnera^r rn 'CbTanoTTiTTHTtB^^ f ral''""su bj ects. Ru les 

n 5 ay'als'S^T 5 Sln*adenfdrtfie:se^ whether 

any matter does or docs not belong to a transferred subject, 
and for the treatment of matters which affect both a trans- 
ferred subject and a subject which is not transferred. It is 
contemplated that under this provision the Giavmiaii«.iialJ^^ 
empowered himself to settle any question of disp uted 
i ufrsgictrQn 'a F^'betweeir illg"'"^^ 

feove rnmen t '"ni^ccordahce with TTie"'‘prbpbsat“'ortIi^^ C. 
Report (p"Sa. 239) As for the treatment of matters 
which affect both transferred subjects and subjects which 
are not transferred, reference may be made to paragraphs 
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60-63 of the Functions Report, in which it is proposed that the 
Governor shall in certain cases submit questions for joint con- 
sideration by both sections of his Government, and shall, in 
case of disagreement, himself be responsible for making the 
decision. Where a subject has been transferred it is provided 
that the transfer cannot be revoked or suspended except with 
the sanction of the Secretary of State in Council. 

Financial arrangements. — Rules may also be made for 
the^AlhscatioA;i-o£-*p-rmdn’G4aL.fu for the purpose of the 
administration of transferred subjects. The proposals 
contained in the M. C. Report fparas. 255-257) are to the 
effect that the revenue from reserved and transferred 
subjects shall be thrown into a common pool from which 
the two halves of the Government will draw funds for their 
respective requirements. The amount which each is to 
draw is to be settled annually by the Executive Govern- 
ment as a whole, the Governor being the deciding authority 
where the Executive Council and Ministers fail to agree. 

‘‘The first charge on Provincial revenues will be the contri- 
bution to the Government of India ; and after that the sup- 
ply for the reserved subjects will have priority. The alloca- 
tion of supply for the transferred subjects will be decided by 
the Ministers. If the revenue is insufficient for their needs, 
the question of new taxation will be decided by the Governor 
and the Ministers’’ (M. C. Report, para. 256). 

These proposals were criticised by the Government of India 
in its Despatch of 5th March, 1919 in which a scheme for what 
is called the “separate purse” system under which each section 
of the Provincial Government will have a separate purse, instead 
of both sections drawing on a joint purse, was put forward 
(Despatch, paras, 64-73). 

The terms in which the power of making rules as to allo- 
cation of p rovincial funds is proposed to % conferred leave 

<>l)en t he qu’Stlon as to \vKether is to be o n 

or of two separSe pifrses. 

C. ComtUtiMon mid poioers of JPromnoml Leifs- 
laiures. 

Changes in the constitution of Provincial Legislative Coimcils. 
—The hitherto existing provisions with regard to the composi- 
tion of Provincial Legislative Councils were contained in sec- 
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tions 73 to 76 of the Act of 1915 ; these provisions did not fix 
the proportion of elected. members, but elected and nominated 
members were dealt with together, and it was laid down that of 
the total membership of the Councils at least half in the case 
of the Presidencies and at least one-third in the case of other 
Provinces should be non-official members. Sec. 7 of the Act 
of 1919 and the First Schedule to it provide for the composi- 
tion of the enlarged Legislative Councils. 

The aggregate number of members of any Council may be 
increased by rule provided that the proportions of different 

classes of members are maintained so that at least lest 70 per 

cent pXtlie.,memj2ersjQLany„CAuaciLn|us^^^ 

and not more t han 20 per cent, may be official memberX^ All 

pfoTSolis regard to elections, incIiidmi^g^'^qllaHfication of 
voters, are left to be made by rule. Provision has also been 
made for prorogation and other matters affecting meetings of a 
Council and for enabling a Governor to dissolve his Council, but 
requiring the Governor, where a Council has been dissolved, 
to appoint a date for its next session not more than six 
months from the date of dissolution. 

Legislative pozuers of Provincial Legislative Councils . — The 
legislative power's of the new Councils are dealt with in sec. 10 
of the Act of 1919. This section represents sec. 79 of the Act 
of 1915 as revised on the lines recommended in the Functions 
Report (paras, 28-35). ^ Qne importa nt object of the revision 

has be^n_ to limit the number„.of cases^.,iii3iX.i ch pr ^dous 

saiicBbn of the Governor-GeneraL., is req uired to„ .Provm cial 
Blll sranT"at the sameTime to make,iSk. statut ory list of su ch 
cases_ complete, so as to avoid continuance of the hitherto 
pfeva^lent practice whereby Bills not included in such list 
had to be submitted for previous sanction under ^'executive 
order.” It will be observed that the .section confers general 

pow ers of leg is latio n on the Jpcal,^ legisIatureXQ^*^" a " ’"provin ce 

suBjSt to the requirement of the Governor-General^^^^^ previ ous 
sanction ”“in tTIe*“case"^of X'eHarfr^STa^^^ Bills. 

Absence of previous sahcfion cannot, however, be made a 
ground for attacking the validity of a Bill which has received 
the assent of the Governor-General. This arrangement 
renders possible a distribution of legislative power between 
the Indian Legislature and the Provincial Legislatures 
without subjecting the validity of Provincial Acts to challenge 
in the C*oiirts on the ground that such Acts involve an 
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invasion of the sphere of the Indian Legislature. As regards 
the Indian Legislature no formal limitation has been made of 
the general powers of legislation conferred by sec. 65 of the 
Act of 1915, but it is cont emplated that the Indian_Legisla- 
tur e will a bstai n frorn le g isratT h^’jtMT Troyincia}_ ..subjects, 
except where those subjects are declared by the Rules of 
Classification to be subject to I ndian Legislation (Functions 
Report 33). 

Business and procedure in Legislative Councils. — Sec. 1 1 of 
of the Act of 1919 deals with business and procedure in a 
Governor’s Legislative Council, ie., a Legislative Council in a 
Governor’s province. In addition to providing that .there 
shall be fr eedom of s peec h in these Councils, so that mem- 
ber JsBalT noF be liaEIe for proceedings in respect of speeches 
made in the Councils, and enabling rules and standing orders 
to be made regulating the course of business, the section 
defines the powers of financial control to be exercised by the 
Councils, 


The^__Local Govern ment s are hencefort h emp owered 

to...aihmI 05 Ht-... 3 . 5 ruiaI. 3 Samoii^^ for" The 

Councils’ assent in the form of dema nds for granls. It is 
cdnfenrpIarea'~lEat .‘the _atojancia l estl mates ^comprisinn- the 

ex penditur e re qu ired bot h for res erveT'^hfi~ "fran'gSrrprl 

subjects wiITEe presen ted as a w hole, buf' that" the “'Governor 
in CbunciTlvIinfe responsible for the estimates in so far as 
they relate to reserved subjects, and the Governor and 


Ministers in so far as they relate to transferred subjects. Iji 
the case of resolutions relating to a reserved subject, if. the 
C bundLreftrees its ass ent, the G8vmroT1irrT;TnirF wiTt never- 
theless, have ,, power t o incuf’ETTe expenarfuFe Involved if the 
Governor certifi es .that such expeiiaiturelseisenFalToTFeRi.^^ 
charge othis responsibility for the subject concerned. In the 
ca.se of resolutions r elating to tr ansferred .subects the_a.Sent 
of the Council tKiI.Lb e nece.s sarv. but the Governor is entrust- 
^^J_5plpower, in cases of emergency, *10 fiiRho'nSe'expenditure 
which IS, m his op>nion, iiecessarj fqr tfirsafeTy-OTtram^ 
nf. the Province, or for the cfifiying on of the administration 
of any department. By the exercise of this reserve power 
« Governor will be able to provide funds for any unforeseen 

to prevent the tempo- 
tion of ^ transferred department owing to refu- 

I’rovision is made for declaring by rul« that 
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certain ekpenditure, which includes the Provincial contribu- 
tions to the Central Government, is a permanent charge on 
the Provincial revenues, and Local Governments will not be 
required to include proposals for such expenditure in the 
resolutions submitted to the Councils, In accordance with the 
principle of British parliamentary practice, which requires 
that every grant of money for the public service shall be bas- 
ed on the request or recommendation of the Crown, and with 
the precedents contained in Dominion constitutions (Austra- 
lian Commonwealth Act, 1915, section 56, South Africa 
Act 1909, section 62), it is laid down that no proposal for the 
appropriation of the Provincial revenues, or for the increase of 
any expenditure proposed to be authorised by a resolution, 
shall be made except on the recommendation of the Governor. 
This provision will debar private members from moving 
amendments which would have the effect of increasing the 
amount of any proposed appropriation. The Rules of Business 
to be observed in Governor’s Legislative Councils are set forth 
in Appendix B to Part 1 . of this book. 

V. 

SOME SPECIAL FEATURES OF THE REFORMS. 

IX. The members of both the Indian and Provincial legis- 
latures have been granted the privilege of freedom , of speech 
which is a valued privilege in the legislature of every civilized 
country. The meaning of the phrase ‘‘freedom of speech” Is 
that for any speech or debate in the legislature its members 
are not to be questioned in any other place. This means that 
only the House itself can call a member to account for what 
he says in the House, and that he is not subject to any 
prosecution for libel or slander before the Courts for what he 
says in the House to which he belongs or in its committees, 
or for the official publication of what he says. As Prof. 
Burgess says — “The fullest and most complete ventilation of 
every plan, object and purpose is necessary to wise and 
beneficial legislation. This could never be secured if the 
members should be held under the restraints imposed by the 
law of slander and libel upon private character. There is no 
doubt that this privilege may be grossly abused, since eV'cry 
word ased in debate, and frequently something mote is now 
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reported to the public ; but the clanger to the general welfare 
from it curtailment is far greater than to individuals from its 
exercise” 

X. The vexed questio njof .Women’s Suffrage^,has„been left 
to the local legislatures for decision. During the course of the 
d'eEates on~Re^Gbverhment of India Bill^ in the House of 
Commons an amendment was moved that, in framing rules 
regarding elections to Governors’ Legislative Councils, there 
should be no discrimination of sex as regards the right to 
vote. In moving this amendment Major Hills, M. F. made the 
following, among other, remarks — 

‘‘In the minds of a good many Members, I think, there 
must be a feeling of pride that we should ask them to grant 
Indian women this gift of the vote which European women 
have won after a very long struggle. In view of the^ long 
constitutional history of our country and our long training in 
representative government, it seems, perhaps, strange to some 
members that Indian women should at the very beginning of 
this great experiment be given the vote, whereas English 
and Scottish women have had to wait many centuries to get 
it ^ ^ ^ So far as Indian opinion goes, it is quite 
unanimously in favour of the grant of the vote to women 
^ ^ ^ I come to what I believe is the real objection in the 
minds of most Members to this proposal. That is this idea — 
that the franchise is totally foreign and repugnant to the 
social and religious feelings of the community. On that, again, 
I would ask the Committee to observe one or two things. In 
the first place , we have made very great inroads by this Bill 
on the social structure of India. We have enfranchised the 
lower castes ^ ^ ^ Surely what we have done in enfran- 

chising the men of the lower castes is a far bigger shock to 
conservative opinion in India than the enfranchisement of 
women of their own caste ? ^ ^ Any^ one who looks 

upon pictures of Indian history will find that he frequently 
comes across gallant figures— .women leading their armies in 
battle, ruling their countries wisely and presiding over their 
councils in peace. ^ ^ ^ In the Report of the Joint 
Committee it is laid down that this question goes so deeply 
into the social life of India that we sitting here ought not to 
decide it, but should leave it to the Councils when they are 
iormed. ♦ # ♦ I would far rather it were settled here 
than it should be made a w^eapon in party warfare, because it 
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is a very difficult question.” Major Hills’s motion was, how- 
ever, defeated by an overwhelming majority of votes. 
Ill accordance with the recommendation of the "joint Select 
Committee, therefore, the question has been left to be settled by 
resolution by the newly elected legislative councils in the 
several Governors’ Provinces. They have instructed the 
Government of India to make rules, so that if a Legislative 
Council so voted, women might be placed upon'the register 
of voters in that province. ‘‘It seems to them (the Joint 
Select Committee) to go deep into the social system and 
susceptibilities of India, and therefore, to be a question which 
can only, with any prudence, be settled in accordance with the 
wishes of Indians themselves as constitutionally expressed.” 

XI. The provisionjor die 3^^ 

tajj^es from among the members of the Indian Legislative 
Assembly and of the Governors’ Legislative Councils 
marks a new departure in Indian constitutional practice 
it allows of the selection of members of the legislatu re who 
Wil l be able to unfetake j^^^^ those of the Parlia-, 

rrientary XJnder-Secretaries in Great Britain. The Gov ernor^ > 
G enera l may, at his discretion, appoint, from amonglnembers 
— el ected or namlnated. official or non-official— oi ^ the 
Legisliyiiyej:.,,. Assembly, CouiiciEISocidtanes 'whose salaries 
afe To be vQ iedJawd:he--l4^di^^ who are to hold 

office during the Governor-General’s please and cITsclTarge 
such ‘dufies 'in “ as”sistiug the'members' oO Counci 1 

as he may assign to them. In ^the case of the G overnors' 

Legislative Councils the^ Coi ^rr'^Seoetani i.^^^^ be 

chUS*e'U”™^ronT"amOT the " non-oMcia T”'^mtmh^vs — elected or 
nommiteT^^ to be appoinfef 'To assist both 

'’’executive councillors and ministers : there is no ^statutory 
limit to the number of suc h Council Secretaries ; apparently, 
however, one Council Secretary will be attached to each 
councillor and minister. Their salaries are to be voted by 
the legislature and they will, therefore, be, like the l:iiinisters, 
responsible to the Legislative Council. 

XI I. Lastly, we should refer to the “ certifying power” of 
the Gove rnor-General and the Governors. Both the Cover- 
noKGefferal ah3~tEeTjovernoiTEa^ given the negative 
“power of certificate” to prevent the passage of a law affecting 
the safety or tranquillity of British India or of the provinces 
or any part thereof* They have also been given the positive 
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power of securing the passage of any law which they deem 
essential for the safety, tranquillity or interests of British 
India, the Provinces or any part thereof. So long as the 
Governor-General in Council or the Governor in Council 
remains responsible to Parliament, they must necessarily be 
armed with this power to secure legislation which is required 
for the due discharge of their responsibilities. 


VI. 

GENERAL OBSERVATIONS. 

One remarkable fact emerges from a study of the above 
summary of the constitutional changes introduced by the Act 
of 1919 that it has been , the constant endeavour of the 
framers, of the Act so to amend and add to the Government of 
India Act, 1915-16, as to bring it into a line with the constitu- 
tions of the Self-Governing Colonies, but specially, with that of 
the Commonwealth of Australia. Reading the Act and the 
connected documents between the lines one can easily discern 
a constant endeavour on the part of the august authors of the 
Reforms Scheme to raise India to the Dominion status : 
and it has been our endeavour to point out in the course of 
the annotations how far and to what extent the new constitu- 
tion of British India agrees with, or differs from, the constitu- 
tions of the great Self-Governing Colonies. 

A few other important features of the Constitutiqiial 
Reforms of 1915 require prominent notice here. 

(a) The first thing that strikes the reader is t he wid e 
r ule-making power conferred by the Ac t which outlines The 
, jmain features of the constitutional changes to be w'orked out 
‘ ,'in detail in the form of rules. This plan has been adopted 
; 'again and again in legislation with reference to the Govem- 
li'ment of India. It is the only plan which secures elasticity 
!* and an Act of reasonable dimensions, not overloaded with 
I details. Any attempt to regulate voters’ qualifications and 
the details of election by statute would involve very long and 
complicated provisions which, once incorporated in the 
statute, could not, in the ordinary course, be amended except 
by the slow and difficult process of further legislation. It 
must, moreover, be recognised that the Act provides; for the 
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introduction of new constitutional forms expressly devised 
to fit the conditions of a transitional stage. Elasticity is 
therefore essential, so as to admit of detailed arrangements 
being worked out in the light of experience on the basis of 
the general scheme outlined in the statute. The process of 
development would be seriously embarrassed if the whole 
system were made rigid at the start : it is also necessary ^ 
to bear in mind that on some important matters different pro- 
visions will be required in different Provinces to suit different 
circumstances. 

(/;) We should note that under the Reforms scheme, 
whe re the In dian JLegislature and the Goyernm of India 
agree in any matter of purel}^ Jndkn of 

Sta power 6£ control 

a nd veto . "Not biily is the control of the Secretary of State to 

be relaxed in this respect but the Parliamentary Joint Select 
Cominittee. has gone further and „bjti_recqrnmeTfa'^^ that 
In dia sh ould be left free to make laws regulating^ her fiscal 
arrangenSeiffsT'""'' The " following ' femailcs' o'r' tKat Coramitlee 
dpW“a ITewer and brighter chapter in the history of India 
as an integral part of the British Empire — 

“Nothing is more likely . to endanger the good relations 
between India and Great Britain than the belief that India’s 
fiscal policy is dictated from Whitehall in the interests of the 
trade of Great Britain. That such a belief exists at the moment 
there can be no doubt That there ought to be no room for 
it in the future is equally clear. India’s position in the 
Imperial Conference opened the door to negotiation between 
India and the rest of the Empire but negotiation without the 
power to ligislate is likely to remain ineffective. A satis- 
factory solution of the question can only be guaranteed by 
the grant of liberty to the Government of India to devise 
those tariff arrangements which seem best fitted to India’s 
needs as an integral portion of the British Empire ^ It is 
quite clear that she should have the same liberty to consider 
her interest as Great Britain, Australia, New Zealand, Canada, 
and South Africa. In the opinion of the Committee, there- 
fore, the Secretary of State should, as far as possible, avoid 
interference on the subject when the Government of India and 
its Legislature are in agreement, and they think that this 
intervention, when it does take place, should be limited to 
safeguarding the international obligations of the Empire or 
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any fiscal arrangement within the Empire to which His 
Majesty’s Government is a party.” Speaking in the House 
of Lords on the Government of India Bill on Dec. I2, 1919, 
Earl Curzon referred to this recommendation of Joint 
Committee in the following terms — 

'^For the first time a responsible and representative 
British Committee, charged with shaping a government for 
India, have conceded to India almost absolute freedom of 
fiscal policy. They have laid down the proposition and the 
principle that she ought to be free to exercise, in respect of her 
tariffs, and so on, the same degree of liberty as is enjoyed by 
the great Dominions of the Crown. This is a change so 
fundamental and fraught with such stupendous consequences* 
that I am amazed at the little attention which it has attracted 
in this country. * It is a starting point to a 

future career in the growth of self-governing institutions in 
India the importance of which cannot be exaggerated. I am 
the last to complain of it, because, in all the controversies 
about Cotton Duties, and so on, I have always fought the 
battles of India. Therefore I am delighted to see my views 
and my theories prevail”, {P. Z>. H. L,, Dec. i2y igig.) 

{c) Amidst all the multifarious changes, there stands out, 
in resplendent prominence, the great innovation of thej^ntro- 
ductiaiL.jC!£.p^^ in the Provinces. 

The illustrious authors of the Montagu- Chelmsford Report 
understand Responsible Government to mean *‘first that 
the members of the executive government should be respon- 
sible to, because capable of being changed by, their consti- 
tuents ; and, secondly that these constituents should exercise 
their power through the agency of their representatives in 
the assembly. These two conditions imply in their com- 
pleteness that there exist constituencies based on a franchise 
broad enough to represent the interests of the general 
population, and capable of exercising an intelligent choice 
in the selection of their representatives ; and secondarily, that 
it is recognised as a constitutional practice that the executive 
Government retains office only so long as it commands the 
support of a majority in the assembly.” Ht has to be borne 
in mind” said the Marquess of Crewe in the course of his 
remarks on the Government of India Bill, 'That the possibility 
of responsible government in any country hinges not on 
the existence of a limited number of competent and eloquent 
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state.smen or politician.?, but upon the existence of a solid 
and reasonably well-informed electorate.’' An educated and 
vigilant electorate, organised political parties with well- 
thought-out programmes, and a vigorous pres.s are essentia! 
to the sound working of a system of Responsible Government. 

We cannot better conclude this brief Introduction than 
by quoting the following memorable words from H. I. M. the 
King-Emperor’s Proclamation of December 23, 1919 — 

“The path will not be easy and in raarehingr 
towards the goal there will be need of perse- 
verance and of mutual forbearance between 
all sections and races of my people in India. 
I am confident that those high qualities will 
be forthcoming. I rely on the new popular 
assemblies to interpret wisely the wishes of 
those whom they represent and not to forget 
the interests of the masses who cannot yet be 
admitted to the franchise. I rely on the leaders 
of the people, the Ministers of the future, to 
face responsibility and endure to sacrifice 
much for the common interest, remembering 
that true patriotism transcends party and 
communal boundaries and while retaining: the 
confidence of the legislatures, to eo-operate 
with my officers for the common good in sink- 
ing unessential differences and in maintaining 
the essential standards of a just and generous 
Government. Equally do I rely on my officers 
to respect their new colleagues and to work 
with them in harmony and kindliness ; to assist 
the people ^d thejr representatives in an 
orderly advmfTO t6%ards free institutions : 
and to find in these new tasks a fresh oppor- 
tunity to fulfil as in the past their highest 
purpose of faithful service to my people." 

Never have we found such a wealth of political wisdom con- 
centrated in so few words : these inspiring words coming 
straight from the Royal heart embody the very quintessence 
of political wisdom and they should be inscribed in letters of 
gold on the portals of all legislative Chambers in India. 
Officials and non-official.s, Mini.sters and Councillors, electorates 
and parties, Hindus and Mahomedans— -all should constantly 
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remember these' royal words and so shape their actions and 
policies that, in H. I. M. the King-Emperor’s words, 
“under the, guidance of Almighty God Indi^ may be led 
to greater prosperity and contentment and may grow to the 
fulness of political freedom.” 
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The Indian Constitution. 

PART I. 

THE ANNOTATED 

Government of India Act/ 

Whereas^ it is the declared policy® of Parlia- 
menP to provide for the increasing association® of 
Indians® in every branch of Indian 

Preamble, 1919* 

administration/ and for the gradual 
development® of self-governing institutions/ with a 
view to the progressive realisation'® of responsible 
government" in British India" as an integral part'® 
of the emj)ire" ; 

And whereas progress'® in giving effect to this 
policy'® can only be achieved by successive stages'’, 
and it is expedient that substantial steps'® in this 
direction should now he taken : 

And whereas the time and manner'® of each 
advance can be determined only l>y Parliament, upon 
whom responsibility lies for the u'elfare and advance* 
ment of the Indian peoples®® : 

And whereas the action of Parliament in .such 
matters®' must be guided by the co-operation receirecl 
from those®® ou whom new opportunities of service®* 
will be conferred, and by the extent to which it is 
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[PreambU. 


found that confidence can be reposed in their sense 
of responsibility®^ : 

And whereas concurrently®^ with the ■ gradual 
development®® of self-governing institutions®’’ in the 
Provinces of India®* it is expedient to give to those 
Provinces in provincial matters®® the largest measure 
of independence* of the Government of India®b 
which is compatible with the due discharge by the 
latter of its own responsibilities®® : 

Be it therefore enacted by the King’s most 
Excellent Majesty®*, by and ivith the advice and 
consent of the Lords Spiritual and Temporal®^, and 
Commons®®, in this present Parliament assembled, 
and by the authority of the same®®, as follows : — 

§ 1. “ Government of India Act. ” 

The principal Act was the Government of India Act of 1915. It 
was called “The Government of India Acts of 1915 and 1916'’ after the 
amending Act of 1916 was passed. The Act embodying* the Reform 
Proposals is called the “ Government of India Act, 1919. ” The principal 
Act of 1915 as amended by subsequent amending Acts of 1916 and 
J919 is to be cited simply as “The Government of India Act.” Sec 
See, 4." of the Government of India Act, 1919. 

§ 2- Whereas, 

The proper function of a preamble is to explain and recite 
certain facts which are necessary to be explained and recited, before 
the enactments contained in an Act of Parliament can be under- 
stood. A preamble may be. used for other reasons viz'., to limit the 
scope of certain expressions or to explain facts or introduce defini- 
tions. {Lord Thrmg, Practical Legislation, f. j6 ). 

The preamble has been said to be a good means to find out the 
intention of a statute, and, as it were, a key to the understanding 
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of it. it usually stales, or professes to stale, the general object 
and . nicaning' of the Legislature in passing the measure. Hence 
it may be legitimately consulted for the purpose of solving* an 
ambiguity or fixing the connotation of words which may possibly 
have more than one meaning, or determining the scope or Imiiting 
the effect of the Act, J' whenever the enacting parts are, in any of 
these respects, open to doubt. But the preamble cannot either restrict or 
extend the legislative words, when the language is plain and not open 
to doubt, either as to its meaning or its scope. on t/ie Inferpv- 

fation of Siaftites^ pp, 34-43, See also g W, R. 403 {404) \ 7C 3^3 ; 
6C 707 ; 4 Bom, L, R, 304 ; ii A, 362.] 

Though the preamble may be consulted in case of doubt, as an 
index to the intention of the legislature, it cannot, where the enacting 
provisions of a statute go beyond the preamble and are clear in language, 
be called in to restrict their operation or to cut them down. 

22 B. 321 {F,B,) ) II A. 262 ; 3 M, H, C. R, 332 ; 14 C, 176]. 

‘‘ The Preamble of the Bill, as drafted, was based on the announce- 
ment of His Majesty's Government in Parliament of the 20th August, 
1917, and it incorporated that part of the announcement which 
pointed to the progressive realisation of responsible government in 
British India as an integral part of the Empire, and to the expedi- 
ency of gradually developing self-governing institutions in India, and 
it referred to the granting to the Provinces of India of a large 
measure of independence of the Government of India. It did not, 
however, deal with those parts of the announcement which spoke of 
the increasing association of Indians in every branch of the admi- 
nistration, and. declared that the progress of this policy could only 
be achieved by successive stages, and that Parliament, advised by his 
Majesty’s (government and by the Government of India, on whom 
the responsibility lies for the welfare and advancement of the Indian 
people, must be the judge of the time and measure of each ad\mce, 
and be guided by the co-operation received from those upon whom new 
opportunities of service are conferred and by the extent to which it 
is found that confidence can be reposed in their sense of responsibility. 

^The Committee have enlarged the preamble so as to include all 
parts of the announcement of the 20th August, 1917, Their reason 
for doing so is that an attempt has been made to distinguish between 
the parts of this announcement, and to attach a different to 
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each part according to opinion, it has been said, for instance, that 
whereas the first part is a binding pledge, the latter part is a mere 
expression of opinion of no importance. But the Committee think that 
it is of the utmost importance, from the very inauguration of these cons- 
titutional changes, that Parliament should make it quite plain that the 
responsibility for the successive stages of the development of self- 
government in India rests on itself and on itself alone, and that it cannot 
share this responsibility with, much less delegate it to, the newly-elected 
legislatures of India. 

“They also desire to emphasize the wisdom and justice of an increasing 
association of Indians with every branch of the administration, but they 
wish to make it perfectly clear that His Majesty’s Government must re- 
main free to appoint Europeans to those posts for which they are 
specially required and qualified.” (/. .9. C. R,) 

Sir H. Craik thus remarked in his speech delivered in the House 
of Commons on December 5th 1919 : — 

We must remember, and it must be known to our fellow-citizens 
in India, what is the attitude of this House towards India. It is 
expressed in grave and solemn words in the Preamble of the Bill, 
every word of which was weighed, and which repeated the words 
of the famous Declaration of the 20th August, 1917, to the effect that 
the ‘manner of each advance can be determined only by Parliament 
upon whom , responsibility lies for the welfare and advancement of the 
Indian peoples.’ 

^ § 3. “ The Declared Policy,” 

This refers to the following Declaration made by the Secretary of 
State for India in the House of Commons on August 20th, 1917 — 

“The policy of His Majesty’s Government, with which the Government 
of India are in complete accord, is that of the increasing association 
of Indians in every branch of the administration and the gradual 
development of self-governing institutions with a view to the progressive 
realization of responsible government in India as an integral part of 
the British Empire. They have decided that substantia! steps in this 
direction should be taken as soon as possible, and that it is of the 
highest importance as a preliminary to considering what these steps 
should be that there should be a free and informal exchange of opinion 
between those in authority at Home and in India. His^ Majesty’s 
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Government have accordingly decided, with His Majesty's approval, 
that I should accept the Viceroy’s invitation to proceed to India to 
discuss these matters with the Viceroy and the Government of India, 
to consider with the Viceroy the views of local Governments and to 
receive with him the suggestions of representati\’e bodies and others. 

I would add that progress in this policy can only be achieved 
by successive stages. The British Government and the Goveniment 
of India, on whom the responsibility lies for the welfare and advance- 
ment of the Indian peoples, must be judges of the time and measure 
of each advance, and they must be guided by the co-operation received 
from those upon whom new opportunities of service will thus be 
conferred and by the extent to which it is found that confidence can be 
reposed in their sense of responsibility. 

‘‘Ample opportunity will be afforded for public discussion of the 
proposals which will be submitted in due course to Parliament^ 

The above policy is based on the following four principles enunciated 
in paragraphs i88 to 191 of the Montagu-Chelmsford Report (tmie 
flommenis /, ///. 484-48^) : — 

(/) “ There should be^ as far as possible^ comfkte pofuiar contrd in 
local bodies and the largest possible mdependenee for them of outside 
controT 

{2) “ The provinces arc the domain in which the earlier steps towards 
the progressive realisaiioji of respofisible Government should be takem 
Some measure of responsibility should be given at once^ and our aim 
is to give complete 7respo7isibiliiy as soon as conditions permit This 
involves at once giving the provinces the largest measure of indepen' 
de7tce^ legislative, ad7ninistraiive and financial, of the Goveimment 
of htdia which is cofnpatible with the due discharge by the latter of 
its 0 W 71 responsibilities^^ 

(j) ^^The Gavemmient of India ftmstremam wholly responsible to Par- 
liamefit, mti savmg suck responsibility^ its authority in essential 7imiters 
7 }mst re 7 nam mdisputable, pending experiettce of the effect of the changes 
7iOW to be mtroduced in the provinces. In the ifieantime the Indian 
Legislative Council should be enlarged and made 7nore 7 rep 7 *e$entaiwe 
ami its opportunities of mflueneing Governtnent increased^ 

(4) In proporimi as the foregoing changes take effect, the control 
of ParUa77ie7it and tke Secretary of State over the Govemmnt 0/ 
India and provincial Governments 7nust be ’ 

n 
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The authors of the Montagu- Chelmsford Report justify the advance 
in policy in the following words : — 

“The reforms of 1909 afforded no answer, and could afford no 
answer, to Indian political problems. Narrow franchises and indirect 
elections failed to encourage in members a sense of responsibilit)^ to 
the people generally, and made it impossible, except in special cons- 
tituencies, for those who had votes to use them with perception and 
effect. Moreover, the responsibility for the administration remained 
undivided : with the result that while Governments found themselves 
far more exposed to questions and criticism than hitherto, questions 
and criticism were uninformed by a real sense of responsibility, such 
as comes from the prospect of having to assume office in turn. The 
conception of a responsible executive, wholly or partially amenable to 
the elected councils, was not admitted. Power remained with the 
Government, and the councils were left with no functions but criticism. 
It followed that there was no reason to loose the bonds of official 
authority, which subjected local governments to the Government of 
India and the latter to the Secretary of State and Parliament. Such a 
situation, even if it had not been aggravated by external causes, might 
easily give rise to difficulties : the plan afforded no room for further 
advance along the same lines. Only one more thing remained to do, 
and that was to make the legislative and administrative acts of an 
irremovable executive entirely amenable to the elected councils ; on 
which must have ensued the deadlock and disruption to which we refer 
elsewhere. The Morley-Minto reforms in our view are the final 
outcome of the old conception which made the Government of India a 
benevolent despotism (tempered by a remote and only occasionally 
vigilant democracy), which might, as it saw fit, for purposes of enlighten- 
ment, consult the wishes of its subjects. To recur to Sir Bartle Frere’s 
figure, the Government is still a monarch in durbar ; but his councillors 
are uneasy, and not wholly content with his personal rule ; and the 
administration in consequence has become slow and timid in operation. 
Parliamentary usages have been initiated and adopted in the councils 
up to the point where they cause the maximum of friction, but short of 
that at which by having a real sanction behind them they begin to do 
good. We have at present in India neither the best of the old system, 
nor the best of the new. Responsibility is the savour of popular 
government, and that savour the present councils wholly lack. We are 
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agreed that our first object must be to invest them with it. They must 
have real work to do : and they must have real 'people to j^all them 
to account for their doing of it” \M. C, R, :para. Si) 

“It seems to us that the inherent weakness of the position created 
by the iMorely-Minto changes is excellenty brought out in the following 
comment : — 

We must make up our minds either to rule ourselves or to let the 
people rule : there is no lialTway house, except of course on the highway 
of deliberate transition. At present we are doing neither. We are 
trying to govern by concession and each successive concession has the 
air of being wrung from us. We keep public business going by bargain- 
ing and negotiation— not, however, the healthy” bargaining of the market 
place, but a steady yielding to assaults which ahvays leave some bitterness 
behind on both sides. This is in no sense the fault of individuals ; 
it follows inevitably from the influences at work. Up to Lord Curzon’s 
viceroyalty, there was a sturdy determination to do what was right for 
India, whether India altogether liked it or not. The reforms which 
followed his regime brought in a power of challenge and obstruction — 
influence without responsibility ; and rather than fight we have often to give 
way. We are shedding the role of benevolent despotism, and the people 
— especially those who are most friendly to us— cannot understand 
what rdle we mean to assume in its place. We are accordingly losing* 
their confidence and with it some of our power for good. If we returned 
to sheer despotism, we should carry many of the people with us, and 
should secure an ordered calm. But that being impossible, we must 
definitely show that we are moving from the eastern to western ideal 
of rule. And, secondly, we must maintain the full weight and order of 
government while the move is going on. Othei'wise we cannot look for 
either internal peace or the co-operation of the people, or indeed for 
anything else except growing weakness with the fatal consequences that 
weakness involves in an eastern country.’ 

In these words we catch an echo of Warren Hastings' pregnant 
saying, ‘In no part of the world is the principle of supporting a rising 
interest and of depressing a falling one more prevalent than in India*’ 
Transition is indeed a difficult business and full of risks that we 
should be short-sighted to ignore. The old structure does not admit of 
development.— AH that could be done with it would be to increase the 
si:2e of the non-official part of the councils— a step that ‘would depnh^e 
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those x'esponsible for the government of the country of any power of 
obtainin| necessary legislation. ¥/e must, therefore, create a new 
structure. That means time for the fresh material to form ; real work for 
it to do so that it may harden ; and retention of genuine powers of 
guidance, supervision, and if need be, of intervention, until such time 
as the task is complete”. (M. C. R.para, lof), 

“ We believe that the announcement of August 20 was right and 
and wise ; and that the policy which it embodies is the only possible 
policy for India. We have seen it estimated that the number of people 
who really ask for free institutions does not exceed five per cent, of the 
population. It is in any case a small proportion ; but to the particular 
numei*al w^e attach no importance whatever. We are not setting about 
to stir 95 per cent, of the people out of their peaceful conservatism 
and setting their feet upon a new and difficult path merely at the 
bidding of the other five per cent. : nor would that be our reason, whether 
the articulate minority were 20 per cent, or one-half per cent, of the 
whole. Our reason is the faith that is in us. We have shown how step 
by step British policy in India has been steadily directed to a point at 
which the question of a self-governing India was bound to arise ; 
how impulse*s, at first faint, have been encouraged by education and 
opportunity ; how the growth quickened nine years ago, and was immea- 
surably accelerated by the war. W e measure it not by the crowds at 
political meetings or the multiplication of newspapers, but by the 
infallible signs that indicate the growth of character. We believe 
; profoundly that the time has now come when the sheltered existence 
which we have given India cannot be prolonged without damage to her 
national life ; that we have a richer gift for her people than any that 
, we have yet bestowed on them ; that nationhood within the Empire 
represents something better than anything India has hitherto attained ; 
that the placid, pathetic contentment of the masses is not the soil 
on which such Indian nationhood will grow, and that in deliberately 
disturbing it we are working for her highest good.” (i/. C A\ 
144,) 

In the course of his speech in the House of Lords on the second 
reading of the Government of India Bill the Makquess of Crewe 
showed the necessity for a change of policy in the following words 
; ^Tn the first instance it became evident that the enlarged Councils cons- 
'tituted under the Moiiey-Minto reforms, while doing in some respects 


20 



§§ 3-4.J 


PKEAMJJLK. 


a great service, were bringing about a peculiar danger of their o^\n. It 
was evident that the faculty of criticism by exceedingly able and instructed 
members of the Viceroy^s and different Indian Legislatures was being over 
exercised in a manner which was begining to place Governors and gov- 
erned in India on uncomfortable terms. That exeicise of criticism 
without responsibility, which of course is the easiest of ail forms of 
criticism, was beginning to develop in a manner that was almost danger- 
ous. Then, in the second place, and what is a far more agreeable refison 
for believing in the necessity of change, India was showing in a great 
many respects a capacity and was earning a respect, not possessed before* 
through the splendid part which she was playing in the European war. 
Those two reasons of themselves were enough to make it clear to thought- 
ful people that some further advance must soon be made, and it became 
obvious to not a few people before the announcement of 20th August* 

1917.” 

The authors of the IMontagu-Chelmsford Report describe the final oiil- 
come of the above policy in the following terms : — 

"‘Our conception of the eventual future of India is a sisterhood of 
States, self-governing in all matters of purely local or provincial interest, 
in some cases corresponding to existing provinces, in others perhaps 
modified in area according to the character and economic interests of 
their people. Over this congeries of States would preside a central 
Government, increasingly representative of and responsible to the people 
of all of them ; dealing with matters, both internal and external, of 
common interest to the whole of India ; acting as arbiter in inter-state 
relations, and representing the interests of all India on equal terms with 
the self-governing units of the British Empire. In this picture there is 
a place also for the Native .States. It is possible that they too will wish 
to be associated for certain purposes with the organisation of British 
India, in such 4 way as to dedicate their peculiar qualities to the 
common service, without loss of individuality.” (d/. C. R, J4g.) 

See also Lord Sclbournds and Lord Sinhds speeches (printed in Lari 
JJ) delivered on the Second Readmg of the Government tf India /p/p. 

§ 4. Parliament 

The word ‘T^arliament*^ *which, Bagehot says, is descriptive of the 
greatest inquiring, discussing and legislative machine the world has ever 
known, ‘The great engine of popular instruction and political controversy,’^ 
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those responsible for the governnient of the country of any power ot 
obtainin| necessary legislation. We must, therefore, create a new 
structure. That means time for the fresh material to form ; real work for 
it to do so that it may harden ; and retention of genuine powers of 
guidance^ supervision, and if need be, of intervention, until such lime 
as the task is complete”. { JIf. C. R. para, loi). 

“ We believe that the announcement of August 20 was right and 
and wise ; and that the policy which it embodies is the only possible 
policy for India. We have seen it estimated that the number of people 
who really ask for free institutions does not exceed five per cent, of the 
population. It is in any case a small proportion : but to the particular 
numeral we attach no importance whatever. We are not setting about 
to stir 95 per cent, of the people out of their peaceful conservatism 
and setting their feet upon a new and difficult path merely at the 
bidding of the other five per cent. : nor would that be our reason, whether 
the articulate minority were 20 per cent, or one-half per cent, of the 
whole. Our reason is the faith that is in us. We have shown how step 
by step British policy in India has been steadily directed to a point at 
which the question of a self-governing India was bound to arise ; 
how impulses, at first faint, have been encouraged by education and 
opportunity ; how the growth quickened nine years ago, and was immea- 
surably accelerated by the war. We measure it not by the crowds at 
political meetings or the multiplication of newspapers, but by the 
infallible signs that indicate the growth of character. We believe 
profoundly that the time has now come when the sheltered existence 
which we have given India cannot be prolonged without damage to her 
national life ; that we have a richer gift for her people than any that 
we have yet bestowed on them ; that nationhood within the Empire 
represents something better than anything India has hitherto attained ; 
that the placid, pathetic contentment of the masses is not the soil 
on which such Indian nationhood will grow, and that in deliberately 
disturbing it we are working for her highest good.” {M, C\ R. 
para, 144.) 

In the course of his speech in the House of Lords on the second 
reading of the Government of India Bill THE Marquess of Crewe 
showed the necessity for a change of policy in the following words 

“In the first instance it became evident that the enlarged Councils cons- 
tituted under the Morley-Minto reforms, while doing in some respects 
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a great service, were bringing about a peculiar danger of their own. It 
was evident that the faculty of criticism by exceedingly able and instructed 
members of the Viceroy’s and different Indian Legislatures was being over 
exercised in a manner which was begining to place Go\'ernors and gov- 
erned in India on uncomfortable terms. That exeicisc of criticism 
without responsibility, which of course is the easiest of all forms of 
criticism, was beginning to develop in a manner that was almost danger- 
ous. Then, in the second place, and what is a far more agreeable reason 
for believing in the necessity of change, India was showing in a great 
many respects a capacity and was earning a respect, not possessed before, 
through the splendid part which she was playing in the European war. 
Those two reasons of themselves were enough to make it clear to thought- 
ful people that some further advance must soon be made, and it became 
obvious to not a few people before the announcement of 20th August, 
1917.” 

The authors of the Montagu-Chelmsford Report describe the final out- 
come of the above policy in the following terms : — 

“Our conception of the eventual future of India is a sisterhood of 
States, self-governing in all matters of purely local or provincial interest, 
in some cases corresponding to existing provinces, in othens perhaps 
modified in area according to the character and economic interests of 
their people. Over this congeries of States would preside a central 
Government, increasingly representative of and responsible to the people 
of all of them ; dealing with matters, both internal and external, of 
common interest to the whole of India ; acting as arbiter in inter-state 
relations, and representing the interests of all India on equal terms with 
the self-governing units of the British Empire. In this picture there is 
a place also for the Native Slates. It is possible that they too will wish 
to be associated for certain purposes with the organisation of British 
India, in such way as to dedicate their peculiar qualities to the 
common service, without loss of individuality.” (Hf. C. R, J)ara 

See also Lord Selbournds and Lord SMids speeches {printed in Part 
II) delivered on the Second Readmg of the Government 0/ India Bill^ igig. 

§ 4. Parliament. 

The word “Parliament”, which, Bagehot says, is descriptive of the 
greatest inquiring, discussing and legislative machine the world has ever 
known, “the great engine of popular instruction and political controversy,” 
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is derived from the Old English Ptwlemcni^ Parhr to speak ; hence a 
formal conference on public afFairs ; an assembly of representati\es of a 
n ation. ( I Vedster). 

The King in Parliament is the Legislative Sovereign of tlic 
British Empire. The British Parliament is at once the oldest, the 
most comprehensive in jurisdiction, and the most powerful among 
modern legislative assemblies. Ever since the dose of the fourteenth 
century it has comprised uninterruptedly, aside from the King, the two 
branches which exist at the present time vh% the House of Commons 
and the House of Lords. 

The range ^of jurisdiction which, step by step, these chambers, 
both separately and conjointly, have acquired, has been broadened 
until, so far as the dominions of the British Crown extend, it covers 
almost the whole of the domain of human government. And within 
this enormous expanse of political control the competence of the Cham- 
bers knows, in neither theory nor fact, any restriction. “The British 
Parliament,” writes Lord Bryce, “can make and unmake any and eveiy 
law, change the form of government or the succession to the Crown, 
interfere with the course of justice, extinguish the most sacred rights of 
the citizen. Between it and the people at large there is no legal 
distinction, because the whole plenitude of the people’s rights and 
and powers resides in it, just as if the whole nation were present 
within the chambers where it sits. Both practically and legally 

it is to-day the only and the sufficient depository of the authority of the 
nation ; and it is therefore, within the sphere of the law, irresponsible 
and omnipotent.” 

T/ie House of Commons i -The present House of Commons consists 
.of 707 members, as compared with the 670 who had seats in former 
Houses. According to Representation of the People Act 1^1% 
man is qualified to vote by six months’ residence in a constituency or by 
occupation of business premises therein : it also enfranchises women who 
have attained the age of thirty, and are local government electors or 
the wives of local government electors. Seats have been redistributed 
in Great Britain on the basis of one member for every 70,000 of the 
population. 

Subject to disqualifications arising from peerage, holding of office, 
bankruptcy, and conviction for treason or felony, every British 
. subject who is of full age is eligible to the membership of the House 
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o£ Commons. Fndians, as British Subjects, are also eligible for nienv 
bersliip if they are returned by English constituencies. The late Mr, 
Dadabhai Naoroji and Sir M. Bbowanaggree succeeded in entering* 
the House of Commons as members for English constiluencieh A 
peer of the United Kingdom or of Scotland is not eligible, but a peer 
of Ireland, unless he be one of the representative Irish peers, is eligible 
for any but an Irish seat. Where a member of the House of Com- 
mons is described as a lord, he is either an Irish peer, or more 
frequentl}^ a commoner holding a courtesy title as son of a peer. 

The House of Lords — The House of Lords now consists of 
members -who hold their seats either — (i) by hereditary right (2) by 
the creation of the reigning sovereign, (3) by virtue of their office, 
such as English Bishops, (4) by election for life, such as Irish peers, 
of whom there are twenty-eight, (5) by election for the duration of a 
Parliament, such as the Scotch representative peers, of whom there are 
sixteen. The House of Lords is at present composed of about 600 
members with different titles the Princes of the Blood Royal, the 
Lords Temporal consisting of the English hereditary peers (Duke, 
Marquises, Earls, Viscounts and Barons) ; the Lords Spiritual consist- 
ing of the Archbishops Of Canterbury and York and twenty-four of the 
Bishops, according to the seniority of consecration (but always including 
the bishops of London, Durham and Winchester^ ; sixteen Scottish repre- 
sentative peers, elected by the whole body of Scottish peers to sit for 
the term of Parliament \ twenty-eight Irish peers to sit for life ; and six 
judicial members known as Lords of Appeal in Ordinary, sitting as life 
peers only by virtue of their office. It will be seen that the House of 
Lords, as it is at present constituted, is mainly hereditary in character. 

The Functions of Pm Hame?iL — The functions of Parliament may 
be briefly described under three heads. The first is that of criticism, 
involving the habitual scrutiny and control of the measures of the 
executive and administrative organs, through the instrumentality of 
questions, formal enquiries, and, if need be, judicial procedure. The 
second function is the exercise of the power of judicature, The 
powers of a judicial character exercised by the two Chambers in their 
capacity of the High Court of Parliament comprise— (i) the powers 
possessed by each of the. Houses to deal with the constitution and 
conduct of its own membership ; (2) the power of the Lords to try 
their own members , when charged with ti*eason or felony (3) the 
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jurisdiction of the Lords in the capacity of a final court of appeal 
for the United Kingdom ; (4) the power of the two Houses, acting jointly, 
to carry through impeachments of public officers and to enact bills of 
attainder/'' and (5) the effecting of the removal of certain kinds of 
public officers (e. g,^ members of the Council of India) through the 
agency of an address from both Houses to the Crown. Most important 
among surviving parliamentary functions of a judicial character is the 
exercise of appellate jurisdiction by the House of Lords. These judicial 
functions are now always exercised by the Lord Chancellor who is 
ex-officio president of the House of Lords, and six Lords of Appeal in 
Ordinary who are learned judges appointed as life peers specially to 
perform this duty. These special “Law Lords’’ are assisted from time 
to time by other Lords who have served as judges of the higher 
Courts or who are specially learned in the law. The House of Lords 
may sit, when acting as a Court, when Parliament is not in session, 
'^fter a prorogation, or even after a dissolution. For the House 
of Lords when sitting as a Court, is, except in its mode of procedure, 
totally unlike the body which, obeys the House of Commons in 
law-making. 

The principal functions of Parliament to-day are, however, those 
of legislation and financial and administrative control. In all these 
matters the two Plouses wielded, in theory, co-ordinate authority prior 
to the passing of the Parliament Act of 1911 which thus limits the 
legislative and financial powers of the House of Lords — 

(a) A public hill passed by the House of Commons and certified 
by the Speaker to be, within the terms of the Act, a “money bill” shall, 
unless the Commons direct to the contrary, become an act of Parliament 
on the royal assent being signified, notwithstanding that the House 
of Lords may not have consented to the bill within one month after it 
shall have been sent up to that House. 

(b) Any other public bill (except one to extend the maximum 


“Impeachment** is a judicial trial, by the House of Lords, of a person 
accused, by the House of Commons, of grave offences which the ordinary law 
cannot reach, through its insufficiency or uncertainty, or in case of which it is 
apprehended that the execution of the law will be corruptly interfered with. 
Impeachment has now lost its value and has fallen into disuse, the last occasion 
upon which impeachment proceedings were instituted being 1805. Procedure 
by bill of attainder, arising from the legislative omnipotence of Parliament and 
following the ordinary course of legislation, is also obsolete. 
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duration of Parliament beyond five years) which is passed by that House 
of Commons in three successive sessions, whether or not of the same 
Parliament, and which, having been sent up to the House of Lords at 
least one month, in each case, before the end of the session, is rejected 
by that Chamber in each of those sessions sliail, unless the House of 
Commons direct to the contrary, become an act of Parliament on the 
royal assent being signified thereto, notwithstanding the fact that the 
House of Lords has not consented to the bill. It is required that at 
least two years shall have elapsed between the date of the second 
reading of such a bill in the first of these sessions of the House of 
Commons and the final passage of the bill in the third of the sessions. 

Privileges of the Houses and of Members :-~On the basis in part of 
custom and in part of statute, there exists a body of definitely 
established privileges, some of which appertain to the Commons as 
a Chamber, some similarly to the Lords, and some to the individual 
members of both Houses. The privileges, which at the opening of a 
, Parliament the newly elected Speaker^ requests, and, as a matter of 
course, obtains for the chamber over which he presides, include 
principally those of freedom from arrest freedom of speech, access to the 
Sovereign, and a ‘‘ favourable construction ” upon the proceedings of the 
House. Freedom from arrest is enjoyed by members during the sitting 
of Parliament and forty days before and after the session, except in cases 
of treason, felony, etc. They have perfect freedom of speech and debate 
in the House and they cannot be legally dealt with for anything said in 
the House by any Court or body outside the House. If, however, they 
cause their words or speeches to be published, they are fubject to 
prosecution for libel, like any private person. The right of free access 
to the Sovereign is enjoyed by both Houses. But, while the Lords 
are individually entitled to have access to the Sovereign, the Commons 
enjoy the right as a body. Another privilege which still survives is 
that of exemption from jury duty, though no longer of refusing to attend 
Court in the capacity of a witness. Each House enjoys the privilege of 


* The ‘^Speaker ” is elected at the beginning of a pariiament by and from the 
members of the House of Commons and his tenure of office, unless terminated by 
resignation or death, continues through the term of that* parliament Tliough 
nominally elected, the Speaker is in fact chosen by the ministry, and he is pretty 
certain to be taken in the first instance from the party in po^yer, Paring the 19th 
century, however, it became customary to re-elect a speaker as long as he should 
he willing to serve, regardless of party affiliation. 
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regulating its own proceedings, of committing persons for contempt and 
of deciding contested elections. The last-mentioned function the 
House of Commons, however, has delegated to the Courts. Since 191 1 
the non-official members of the House of Commons are being paid an 
annual salary of ;!f^4oo. Ko salary attaches to membership of the other 
House. The Lords reserve to themselves the right of trying all cases of 
treason or felony ,* they are exempt from arrest in civil causes, not merely 
during and immediately before and after sessions, but at all times, 
and they enjoy all the rights, privileges and distinctions which, through 
law or custom, have become inherent in their order. 

Fo 7 '‘ Parliameniary Control over Indian affiairs sec Notes under Sec, j, 

§ 5. Increasing Association of Indians. 

Describing the roads along which an advance should be made towards 
.the goal of British Rule in India, Lord Chelmsford, in the course of his 
speech in the Indian Legislative Council on the 5th of September, 
1917, said 

‘^The second road, in our opinion, lay in the domain of more 
responsible appointment of Indians under Government. We felt that it 
was essential to progress towards the goal that Indians should be 
admitted in steadily increasing proportion to the higher grades of the 
various services and departments and to more responsible posts in the 
administration generally. It is, I think, obvious that this is a most 
important line of advance. If we are to get real progress, it is vital 
that Indi^ should have an increasing humber of men versed not only 
in the details of every day administration, but in the whole art of 
Government. 

TAe case for increasing the Indian eleinenf is thus described in 
the Montagu-Cheimsford Report, — In the forefront of the announce- 
ment of August 20 the policy of the increasing association of 
Indians in every branch of the administration was definitely placed. It 
has not been necessary for us— nor indeed would it have been possible — 
to go into this large question in detail in the time available for our 
inquiry. We have^already seen that Lord Harclinge’s Government were 
anxious to increase the number of Indians in the public services, and 
that a Royal Commission was appointed in 1912 to examine and report 
ou the existing limitations in the employment of Indians. The Com- 
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mission made an exhaustive inquiry into the whole subject, in the course 
of which it visited every province in India, and its report is now being 
examined by the Government of India and the local Governments 'with 
a view to formulating their recommendations with all possible despatch. 
The report must form the basis of the action now to be taken, but in 
view of the altered circumstances we think that it will be necessary to 
amplify its conclusions in some important respects. The report was 
signed only a few months after the outbreak of war and its publication 
was deferred in the hope that the war would not be px'olonged. When 
written it might have satisfied moderate Indian opinion, but when pub- 
lished two years later it was criticised as wholly disappointing. Our 
inquiry has since given us ample opportunity of judging the importance 
which Indian opinion attaches to this question. While we take account 
of this attitude, a factor which carries more weight with us is that since 
the report was signed an entirely new policy towards Indian government 
has been adopted, which must be very largely dependent for success on 
the extent to which it is found possible to introduce Indians into every 
branch of the administration. It is a great weakness of public life in 
India to-day that it contains so few men who have found opportunity for 
practical experience of the problems of administration. Although there 
are distinguished exceptions, principally among the Dewans of Native 
States, most Indian public men have not had an opportunity of grappling 
with the difficulties of administration, nor of testing their theories by 
putting them into practice. Administrative experience not only sobers 
the judgment and teaches appreciation of the practical difficulties in the 
way of the wholesale introduction of reforms however attractive and the 
attainment of theoretical ideals, but by training an increasing number of 
men in the details of day-to-day business it will eventually provide India 
with public men;versed in the whole art of government. If responsible 
government is to be established in India, there will be a far greater need 
than is even dreamt of at present for persons to take part in public affairs 
in the legislative assemblies and elsewhere ; and for this reason the more 
Indians we can employ in the public services the better. Moreover it 
would lessen the burden of Imperial responsibilities if a body of capable 
Indian administrators could be produced. We regard it as necessary 
therefore that recruitment of a largely increased proportion of Indians 
should be begun at once. The personnel of a servic e alter ed in 

a day : it must be a long and steady process ; 
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are to be substantially Indian in personnel by the time that India is ripe 
for responsible government no time should be lost in increasing the pro- 
portion of Indian recruits. {M, C, i?. para 313.) 

The reformed constitution of British India provides for the “ increas- 
ing association of Indians ” in the following, among other, ways — 

{a) In accordance with the recommendations of the Joint Select 
Committee the constitution of the Secretary of State’s Council 
of India has been modified by the introduction of more Indians 
into it and by reducing the term of office of members from 
seven years to five years, in order to relieve Indian members 
from the necessity of spending so long a period as seven years 
in England. The Indian members of the Council of India are, 
moreover, paid an annual subsistence allowance of £600 in 
addition to the usual annual salary of £1200, 

{b) The limitation on the number of the members of the Governor- 
General’s Executive Council has now been removed ; and, in 
accordance with the recommendations of the Joint Select Com- 
mittee, there will henceforth be at least three Indian members 
on the Governor- General’s Executive Council — and according 
to Lord Selbome, “possibly four if the Legal Member is also an 
Indian” A significant change made by the Government of 
India Act, 1919, is that henceforth “ a pleader of a High Court 
of not less than ten years’ standing” may be appointed as the 
Legal Member of the Governor-General’s Executive Council 
(r) For the present there will be two responsible Indian ministers 
in the Governor’s provinces : as regards executive councillors — 
there will normally be either {a) one non-official Indian and one 
non- Indian member with service qualifications or {b) two non- 
Indian members with service qualifications and two unofficial 
Indian members. Thus the Provincial Executive Councils will 
each contain three or four Indian members. 

(d) The provision for the appointment of Council Secretaries for the 
Indian and Provincial Legislatures will have the effect of increas- 
ingly associating Indians with the administration, 

{e) The larger powers of administrative and financial control 
vested in the Indian and local Legislatures will also allow 
Indians to take an increasing share in the administration of the 
•country. 
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§ 6. IiidiaBS. 

“Indians” include not only ‘‘ persons born and domiciled in British 
India, of parents habitually resident in British India, and not established 
there for temporary purposes” ; but “ Indians ” include rulers or subjects 
of Native States as well. This is evident from — 

(1) sec. 96 A of the Act which empowers the Governor-General in 
Council, with the sanction of the Secretary of State in Council, to declare, 
by notification, that “subject to any conditions or restrictions prescribed 
in the notification, any named ruler or subject of any state in India shall 
be eligible for appointment to any civil or military office under the Crown 
to which a native of British India may be appointed, or any named 
subject of any state, or any named member of any independent race 
or tribe, in territory adjacent to India, shall be eligible for appointment 
to any such military office.” 

(2) secs. 64 and 72 A, under which “a. y person who is a ruler or 
subject of any State in India” may, subject to rules made under, this 
Act, be nominated as a member of either House of the Indian Legislature 
or of the Governor’s Legislative Councils. 

(3) the fact that, in some provinces, in accordance with the recom- 
mendations of the Joint Select Committee, the subjects of Native States 
have been included in the list of voters for candidates for Legislative 
Councils. 


§ 7 “Every branch of Indian Administration’*. 

Administration, in the narrowest sense, is the activity of the executive 
officers of the government. The government administers when it appoints 
an officer, instructs its diplomatic agents, assesses and collects its taxes, 
drills its arm}^, investigates a case of the commission of crime, and exe- 
cutes the judgment of a Court. Whenever we see the government in 
action as opposed to deliberation or the rendering of a judicial decision, 
there we say is administration. The directions in which this action 
manifests itself depend upon the position of the state and the duties of 
the Government. 

In the first place India occupies somewhat of an international position, 
especially so far as the neighbouring Asiatic States are concerned. She 
is also an original member of the League of Nations ; she has, as such, 
rights and duties over against other states (not to speak of the Native 
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States within her borders). The management of these relations calls for 
certain executive action. This action constitutes a branch of Indian 
administration, the Ad minis traiion of Foreign Relations, 

In the second place, India, like all other States, must have means at her 
command to repel any attempts which may be made against her existence 
by neighbouring states, or, against peace and order by her own inhabitants. 
In other words, there must be an army and a navy to protect her. The 
executive action made necessary by the existence of military and naval 
forces constitutes another branch of Indian administration, tvs,, the Ad- 
ministration of Military Affairs, 

In the third place, the Indian Government has to do something to 
decide the conflicts which arise between the inhabitants relative to their 
rights. This duty makes the existence of Courts necessary ; and thc\', in 
turn, require executive action, which forms the third branch of Indian 
administration, 7//s., the Admimstratieni of Legal and fudidal Ajfdrs. 

In the fourth place, in order that the government may perform all 
its duties, it must have pecuniary means. The management of finan- 
cial resources forms another and the fourth branch of Indian administra- 
tion, T//s., Financial Administration or the Administration of Financial 
A fairs. 

The theories of some political philosophers would almost confine the 
action of government to these branches of administration, but no govern- 
ment was ever so confined by its constitution ; and the Government of 
India, like ev’^fery modern state, have recognized that it is their duty to 
further directly the welfare, both physical and intellectual, of the people. 
This they do by the formation and maintenance of a system of means of 
communication, of an educational system, of commercial and industrial 
organizations, of a system of famine relief, etc. The duties performed by 
the government in furthering the welfare of the people may be classed 
together as home or inteimal affairs ; and the executive action of the 
government necessitated by the performance of these duties forms the 
fifth branch of Indian Administration, the Administration of Internal 

Affairs. 

These five branches of administration embrace all the functions which 
the Government is called upon to discharge ; it is needless to point out, 
of course, that these five branches of Administration may be entrusted 
to more than five Departments of Government. Thus the Government 
of India have about a dozen important administrative departments to deal 
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with— (i) Foreign Affairs, (2) Military Affairs, (3) Home or Internal 
Affairs, (4) Revenue and Agriculture, (5) Public Works, (6) Com- 
merce, (7) Industries, (8) Railways, (9) Education, (10) Finance, 
and (ii) Law. The administrative departments of the Provincial 
Governments, of course, are numerically less than those of the Govern- 
ment of India, as their functions are fewer. 

§ 8. *‘GradaaI development” 

The implication of the word ‘^gradual” is explained in paragraphs 153 
and 179 of the Montagu- Chelmsford Report which run thus — 

‘‘ So far we have tried, without under-estimate or reserve, to set out 
the difficulties that undoubtedly attend the introduction of responsible 
institutions into India. They have to be taken into account, and they 
must lead us to adjust the forms of popular government familiar elsewhere 
to the special conditions of Indian life. But we have also seen that 
there is good reason for hope. Free institutions have, as we have said, 
the faculty of reacting on the adverse conditions in which the start 
has to be made. The backwardness of education may embarrass tne 
experiment at the outset ; but it certainly ought not to stop it, because 
popular government in India as elsewhere is sure to promote the pro- 
gressive spread of education and so a widening circle of improvement will 
be set up. While, however, we do not doubt the eventual capacity of 
Indians for self-government, we find it freely and widely admitted that 
they are not at present ready. Indeed the facts that we have endeavoured 
to bring out make this obvious. The successful working of popular 
government rests not so much on statutes and written constitutions as on 
the gradual building up of conventions, customs and traditions. These 
are based on the experience and political thought of the people, but are 
understood and appreciated by both the governed and the Government. 
Nothing but time can adequately strengthen them to support the strains 
to which they are exposed. There are examples ancient and contem- 
porary alike to point the moral of the disasters which during a period of 
transition from official to popular rule may follow from ignoring this 
fundamental truth.’’ {M, C. R, para 1^3.) 

^‘Indians must be enabled in so far as they attain responsibility 
to determine for themselves what they want done. The process will 
begin in local affairs, which we have long since intended and promised 
to make over to them ; the time has come for advance also in some 
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subjects of provincial concern ; and it will proceed to the complete 
control of provincial matters, and thence, in the course of time and sub- 
ject to the proper discharge of Imperial responsibilities, to the control of 
matters concerning all India. We make it plain that such limitations on 
powers as we are now proposing are due only to the obvious fact that 
time is necessary in order to train both representatives and electorates for 
the work which we desire them to undertake ; and that we offer Indians 
opportunities at short intervals to prove the progress they are making and 
to make good their claim, not by the method of agitation but by positive 
demonstration, to the further stages in self-government which we have 
just indicated”. (Jf. C. R. pa7^a r/g). 

§ 9. “Self-governing institutions” 

These include the rural and urban self-governing bodies, such as, 
municipal boards, the district and sub-district rural boards, the 
village panchayets or other committees, and the Presidency Corporations. 

. The nature and scope of the changes effected in the character 
and constitution of local self-governing institutions are fully described 
in the following paragraphs of the Montagu-Chelmsford Report : — 

It is by taking part in the management of local affairs that aptitude for 
handling the problems of government will most readily be acquired. 
This applies to those who administer, but even more to those who judge 
of the administration. Among the clever men who come to the front 
in provincial politics, there will be some who will address themselves 
without more difficulty, and indeed with more interest and zeal, to the 
problems of government than to those of municipal, or district board 
administration. But the unskilled elector, who has hitherto concerned 
himself neither with one nor the other, can learn to judge of things 
afar off only by accustom! himseif to judge first of things near at 
hand. This is why it is of the utmost importance to the constitutional 
progress of the country that every effort should be made in local bodies 
to extend the franchise, to arouse interest in elections, and to develop 
local committees, so that education in citizenship may as far as possible 
be extended, and everywhere begin in a practical manner. If our 
proposals for changes on the higher levels are to be a success, there must 
be no hesitation or paltering about changes in local bodies. Responsible 
institutions will not be stably-rooted until they become broad-based ; and 
far-sighted Indian politicians will find no field into which their energies 
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can be more profitably thrown than in developing the boroughs and 
communes of their country. 

These reasons led Lord Chelmsford's Government in May, 1916, 
to consider what further progress along the road of local self-government 
was immediately possible. Their conclusions would have been publish- 
ed some time ago if it had been possible to separate the consideration 
of this subject from that of constitutional reforms in general. We have 
the proposals before us, and will summarise the general purport of them. 

At present rather more than half the members of municipal and 
rather less than half of those of rural boards, including in this term 
sub-district boards, are elected. The intention is that substantial elected 
majorities should be conceded in boards of both kinds, and that the 
system of nomination should be retained only in order to secure the 
necessary representation of minorities, and the presence of a few officials 
as expert advisers without a vote. Generally the suggestion is that 
the proportion of nominated members should not exceed one-fourth. 
The enlargement of the elected element must necessarily be accompanied 
by the adoption of a sufficiently low franchise to obtain constituencies 
which will be really representative of the general body of ratepayers, 
It should also be followed by an extension of the system of elected 
chairmen. The Decentralization Commission thought that municipal 
chairmen should ordinarily be elected non-officials, and that if a 
nomihated chairman was required an official should be selected. It 
is hoped, however, that the election of chairmen will be the general .rule 
in future. If there are special reasons against the election of a non- 
official chairman, an official might be elected provided he is elected by 
a majority of the non-official votes. In some provinces this is already 
the ordinary practice for municipalities. For the administration of large 
cities it is proposed to approve of the system in which the every-day 
executive work is carried* out by a special nominated commissioner ; but 
not to require that he should be an official provided that he is protected 
by a provision that he should only be removable with the sanction of 
Government or by the vote of a substantial majority of the board. In 
the case of rural boards local Governments will be urged to appoint* 
non-official and preferably elected chairmen wherever possible, but 
where there is a non-official chairman, there may be need also for a 
special executive officer, whose appointment and removal would require 
the Government’s sanction, to do the ordinary official work. If any 
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board desired to elect an official chairman, his election should be by a 
majority of non-official voles and should be approved by the Commission* 
er or some higher authority. 

The Decentralization Commission recommended that municipalities 
should have full liberty to impose and alter taxation within the limits laid 
dOAvn by law, but that where the law prescribes no maximum rate the 
sanction of an outside authority should be required to any increase. It 
is hoped that nearly all boards will contain substantial elected majorities, 
and in their case it is proposed to accept the Commission’s recommenda- 
tion, though indebted boards should still obtain the sanction of higher 
authority before altering a tax. It is clearly important that municipal 
boards should have such power to vary taxation, and the intention is to 
give it to rural boards as well by allowing them to levy rates and fees 
within the limits of the existing Acts. It is thought that wherever a 
board pays for a service, it should control such service ; and that where 
it is expedient that control should be largely centred in the hands of the 
Government, the service should be a provincial one. If, for example, a 
board provides for civil works or medical relief, it ought, subject to such 
general principles as the Government may prescribe, to have real control 
over the funds which it provides and not be subject to the constant dicta- 
tion, in matters of detail, of Government departments. Similarly as 
regards the control over the budgets of local bodies. It is hoped that 
provincial Governments will make every effort to give boards a free hand 
with their budgets, subject to the maintenance of a minimum standing 
balance, with the necessary reservations in the case of indebtedness or 
against gross default. The Government of India would discard the. 
system of requiring local bodies to devote fixed portions of their revenues 
to particular objects of expenditure and would rely on retaining powers 
of intervention from outside in cases of grave neglect or disregard. 
Municipalities have already been given enlarged powers in respect of new 
works ; and a similar advance is hoped for in the case of rural boards. 
As regards the control by Government over the establishment of local 
bodies, the Commission proposed that the appointment of certain special 
officers should require the sanction of higher authority, while other 
appointments would be regulated by general rules laid down by the 
provincial Government. It is hoped that provincial Governments will 
now take steps to carry these recommendations into practice, but it is 
suggested that Government should in the case of the special officers also 
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retain a right to require their dismissal in cases of pro\'ed incompetency. 
Such material relaxation of Government control in respect of taxation, 
budgets, public works and local establishments might suggest that the 
exceptional powers of Government officers in respect of external inter- 
vention should, if altered at all, be altered in the direction of greater 
stringency. But the accepted policy must be to allow the boards to 
profit by their own mistakes, and to interfere only in cases of grave 
mismanagement ; and therefore with certain possible exceptions, which 
we need not here specify, it is not proposed to extend the power of 
intervention. 

Finally the Government of India propose to direct attention to the 
development of the pa7icJiayat system in villages. This question was 
examined by the Decentralization Commission, and has since been 
the subject of further inquiry in the United Provinces and Assam. 
It is recognized that the prospect of successfully developing panchayais 
must depend very largely on local conditions, and that the functions and 
powers to be allotted to them must vary accordingly ; but where the 
system proves a success, it is contemplated that they might be endowed 
with civil and criminal jurisdiction in petty cases, some administrative 
powers as regards sanitation and education, and permissive powers of 
imposing a local rate. It is hoped that, wherever possible an effective 
beginning will be made. {M. C. R, para, Vide Resolution on 

the Local- Self -Governme^it Policy of the Government of Indta^ May /d, 
igiS : Documents /, pp. 6g6 — yiS. 

As a matter of fact a beginning has been made in Bengal where, under 
the wise guidance of H. E. Lord Sinha, The Bengal Village Self- 
Government Act” was passed by the Bengal Legislative Council in 19 x 9 . 
This Act empowers the local Go\’ernment to establish Union Boards in 
the non-municipal areas of Bengal. These Union Boards consist of an 
elected majority of members, an elected President and an elected Vice- 
President. They can appoint and dismiss Dafadars and Chowkidars 
and supervise and control them : they are charged with the duty of 
improving the sanitary condition of their areas by clearing jungles, 
draining swamps, digging tanks, wells, etc. ; and, for these purposes, 
they can appoint their own men. They can arrange for suitable places 
for the burial and cremation of the dead ; they can improve local roads, 
establish primary schools and run dispensaries^ For these purposes 
they may build up a “ Union Fund ” by levying rates on owners or 
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occupiers of premises within their jurisdiction. The Union Boards are 
also given the power to try minor civil and criminal cases through the 
agency of Union Courts”. These Unions are thus genuine self- 
governing institutions— a resuscitation of the village communities of 
by-gone days. 

In commenting on the Declaration of August 20, 1917 in the Imperial 
Legislative Council on the 5th of September, 1917, H. E. Lord Chelms- 
ford explained that there were three roads along which an ad^'ance 
should be made towards the goal indicated in the above Declaration. “Of 
these the first road was in the domain of local self government, the village 
or rural board and the town or municipal council. The domain of urban 
and rural self-government was the great training ground from which 
political progress and a sense of responsibility have taken their start, and 
it was felt that the time had come to quicken the advance, to accelerate 
the rate of progress and thus to stimulate the sense of responsibility in 
the average citizen and to enlarge his experience”. 

§10 “Progressive realisation.” 

“Progressive realisation” implies successive stages or steps leading to 
the goal of British policy in India. As stated in the Preamble the three 
things essential to an advance towards that goal are— 

(1) The gradual development of self-governing institutions in 

India 

(2) The increasing association of Indians in every branch of 

Indian Administration 

(3) The giving to the Provinces, the largest measure of independ- 

ence in Provincial matters of the Government of India 
which is compatible with the due discharge by the latter of its 
own responsibilities. 

In his speech in the Indian Legislative Council on the Stli of Septem- 
ber, 1917, Lord Chelmsford elaborated these points more fully : he 
said — 

“ At the very first Executive Council which I held as Viceroy and 
Governor-General, I propounded two questions to my council— 

(1 ) What is the goal of British Rule in India ? 

(2) What are the steps on the road to that goal ? 
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“We came to the conclusion, which, I trust, most Hon^ble IVIembers 
will agree, was inevitable — that the endowment of British India as an 
integral part of the British Empire with self-government was the goal of 
British Rule, and His Majesty’s Government have now put forward in 
precise terms their policy in respect of this matter, a policy which I may 
say that we as the Government of India regard in substance as practi- 
cally indistinguishable from that which we put forward. With regard to 
the second question, after a careful and detailed examination of the 
ground, we arrived at the decision that there were three roads along 
which an advance should be made towards the goal. The first road was 
in the domain of local self-government, the village, the rural board, and 
the town or municipal council. The domain of urban and rural self- 
government is the great training ground from which political progress 
and a sense of responsibility have taken their start, and we felt that the 
time had come to quicken the advance, to accelerate the rate of progress, 
and thus to stimulate the sense of responsibility in the average citizen, 
and to enlarge his experience. 

“The second road, in our opinion, lay in the domain of the more res- 
ponsible employment of Indians under Government. We felt that it was 
essential to progress towards the goal that Indians should be admitted in 
steadily increasing proportion to the higher grades of the various services 
and departments and to more responsible posts in the administration 
generally. It is, I think, obvious that this is a most important line of 
advance. If we are to get real progress, it is vital that India should have 
an increasing number of men versed not only in the details of everyday 
administration, but in the whole art of Government. 

“I doubt whether there is likely to be anyone who will cavil at the 
general conclusions at which we arrived as to these two roads of advance ; 
but agreement must not blind us to their importance* There is no 
better source of instruction than the liberty to make mistakes. The first 
and foremost principle which was enunciated in Lord Ripon’s Self- 
Government Resolution of May, 1882, and was subsequently emphasised 
by Lord Morley and Lord Crewe in their Despatches of yili November, 
1908 and nth July, 1913, respectively, was that “the object of local Self- 
Government is to train the people in the management of their own local 
affairs, and that political education of this sort must take precedence of 
mere considerations of departmental efficiency*” We are in complete 
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accord with that principlcj hence our advocacy of an advance along the 
first road. 

‘“Equally we realise the paramount importance of training in adminis- 
tration, which would be derived from an advance along the second road. 
There is nothing like administrative experience to sober the judgment and 
bring about an appreciation of the practical difficulties which exist in the 
realm of administration and it is from this source that we may look for- 
ward in the future to an element of experienced and tried material for the 
legislative assemblies. 

“We come now to our third road, which lay in the domain of the 
Legislative Councils. As HoiTble Members will readily appreciate, there 
is no subject on which so much difference of opinion exists and with 
regard to which greater need is required for careful investigation and 
sober decision. I may say frankly that we as the Government of India 
recognise fully that an advance must be made on this road simultaneous- 
ly with the advances on the other two, and His Majesty’s Government, 
in connection with the goal which they have outlined in their announce- 
ment, have decided that “substantial steps in the direction of the goal 
they define should be taken as soon as possible.” 

The following extracts from the Montagu-Chelmsford Report further 
explain the meaning of “progressive realisation” — 

“The reasons that make complete responsibility at present imjX)ssible 
are likely to continue operative in some degree even after a decade. 
Within that time many persons will have been brought in touch with the 
problems of administration and a considerable number will have some 
experience of the actual exercise of responsibility ; but we recognise that 
time is necessary for the development^ of responsibility in the electorates 
and the growth of proper relations between representatives and cons- 
tituencies”-— (if. C. R. para 263), 

“Our idea is that as the popular element of the Government acquires 
experience and learns to discharge its duties efficiently further powers 
should be entrusted to it. The process will in fact be one of adding to 
the transferred subjects and of taking from the reserved ones until such 
lime as, with the entire disappearance of the reserved subjects, the need 
for an official element in the government vanishes and thus the goal 
of complete responsibility is attained in the provinces” (Af. C R, 
para, 360), 



PREAMnLIv 


§ n.] 


ill- ^^Responsible Governmeiit^ 

On the 14th of May, 1829, Mr. Stanley (afterwards Earl of Derby) pre- 
sented to the House of Commons a petition which had been agreed to at 
a meeting held at Yorktown (Torento) and signed by 2,110 inhabitants of 
Upper Canada. According to Stanley’s speech in presenting the petition, 
it asked, among other points, for ‘a local responsible ministry’. This is 
commonly held to be the first mention of the term responsible government 
which subsequently became so familiar. In itself it is a somewhat vague 
phrase, and in some passages of his Report Lord Durham uses general 
terms in referring to it. Thus he says that the grant of responsible govern- 
ment would be ‘a change which would amount simply to this, that the 
Crown would henceforth consult the wishes of the people in the choice of 
its servants ; but in other passages he makes it perfectly clear that he 
considered the essence of responsible government to be that the executive 
officers should be subordinate to the Legislature. ‘The wisdom of adopting 
the true principle of representative Government and facilitating the manage- 
ment, of public affairs by entrusting it to persons who have the confidence 
of the representative body has never been recognised in the government 
of the North American colonies. All the officers of government were 
independent of the Assembly.’ {Lord DurJiivds Report). By res- 
ponsible government, then, he meant, and all in England and Canada who 
used the phrase and discussed it meant, constitutional government in the 
accepted English sense, as constitutional government had been known 
and preached in England for generations. Lie meant a political system 
in which the executive is directly and immediately responsible to the 
Legislature chosen from the party which includes the majority of the 
elected representatives of the .people. {Sir C. P. Lucad Introduction 
to Lord Durhanis Report on the Ajffairs of British North America^ 
i ¥- 137-138)- 

The introduction of responsible government is inseparably connected 
with the name of Lord Durham and his report of Jan. 31, 1839, 
condition of Canada whither he went as special commissioner to settle 
the affairs of the pro\’inces after the abortive rebellions in both upper and 
lower Canada had proved the bankruptcy of the existing system of 
government* ^ ^ ^ ^ The substantial correctness of his views is 
shown by the fact that in its essence his exposition of the character of 
responsible government might be accepted even at the present day : in 
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rejecting the proposed solution of the constitutional question by the 
expedient of an elected Executive Council, an idea which has analogies 
in the early history of English constitutional government, he wrote : — 

‘Every purpose of popular control might be combined with every 
advantage of vesting the immediate choice of advisers in the Crown, were 
the colonial Go\’-ernor to be instructed to secure the co-operation of the 
Assembly in his policy by entrusting its administration to such men as 
could command a majority, and if he were given to understand that he 
need count on no aid from home in any difference with the Assembly 
that should not directly involve the relations between the Mother Country 
and the Colony.’ 

No alteration in the conditions laid down in this passage has been 
made since, the only point in which changes have taken place is with 
regard to the further and more complete carrying out of the principles 
which were there enunciated. Lord Durham gives a list of matters in 
which he considered Imperial interference justified, this list contains 
only ‘the constitution of the form of Government, the regulation of 
foreign relations, and of trade with the Mother Country, the other 
British Colonies and foreign nations, and the disposal of the public 
lands.’ In all other matters the colonists should have a free hand as 
they were the most interested in their own administration and legislation 
and were those on whom the result of unsatisfactory government first 
recoiled. Ketih^s Responsible Govetminenf m the Dominions^ Vot. /, 
p,i4> 

The system called responsible government is based on the notion that 
the head of the state can himself do no wrong, that he does not do 
any act of State of his own motion, but follows the advice of his ministers 
on whom the responsibility for acts done, in order to give effect to their 
volition, naturally falls. They are therefore called Responsible Ministers. 
If they do wrong they can be punished or dismissed from office without 
effecting any change in the lieadship of the State. Revolution is there- 
fore no longer a necessary possibility ; for a change of ministers effects 
peacefully the desired result. The system is in practice so intimately 
connected with Parliamentary Government and Party Government that 
the terms are often used as convertible. The present form of develop- 
ment of Responsible government is that when the branch of the Legis- 
lature which more immediately represents the people disapproves of the 
actions of Ministers, or ceases to have confidence in them, the head of 
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the state dismisses them, or accepts their resignation, and appoints new 
ones. The effect is that tlie actual go\'ernment of the State is conducted 
by officers who enjoy the confidence of the people. In practice they are 
themselves members of the Legislature ‘saiic- 

tioiV of this unwritten law is found in the power of the parliament to 
withhold the necessary supplies for carrying on the business of the 
Government until the Ministers appointed by the Head of the State 
command their confidence. In practice, also, the Ministers work together 
as one body, and are appointed on the recommendation of one of diem, 
called the Prime Minister. And, usually, an expression of want of 
confidence in one is accepted as a censure of all. This is not, however, 
the invariable rule ; and it is evidently an accidental and not a funda- 
mental feature of Responsible Government.— Samuel Griffiths, Notes, 
on Australian Federation, J 8 g 6 ,pp, 

Responsible government means party government. The executive 
officers are chosen from the party which has gained a majority at the 
last General Election. They sit in one or other of the two Houses of 
Parliament, and they are in effect controlled by the elected House, 
the House of Commons, or rather the dominant party in that House. 
This is the English system ; the English view of political liberty involves 
the subordination of the Executive power to the Legislature. Responsible 
government in the British colonies dates from Lord Durham’s mission 
to Canada in 1S38 and his Report of 1839.— -. 9 /r C, P, LucasK^ The 
British Empire ”, pp, 168-169. 

The illustrious authors of the Montagu-Chelmsford l^eport (para 189) 
understand “ Responsible Government” to mean first that the members 
of the executive government should be responsible to, because capable of 
being changed by, their constituents ,* and, secondly, that these cons- 
tituents should exercise their power through the agency of their repre- 
sentatives in the assembly. These two conditions imply in their com- 
pleteness that there exist constituencies based on a franchise broad 
enough to represent the interests of the general population, and capable 
of exercising an intelligent choice in the selection of their representatives ; 
and secondarily,, that it . is recognised as the constitutional practice that 
the executive Government retains office only so long as it commands the 
support of a majority in tlie assembly.” 

“The essence of Responsible Government,” said Lord Derby, “is that 
mutual bond of responsibility to Parliament one for another, wherein 
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a Government acting by party go together, frame their measures in 
concert and where, if one member falls to the ground, the others almost 
as a matter of course fail with him.” Prom the above description of 
Responsible Government it follows that kesponsible Government is 
practically synonymous with Parliamentary Government as it prevails in 
Great Britain and her colonies : the successful working of such a system 
of Parliamentary Go\’ernment depends on the existence of well-organ iiiecl 
political parties. 

By a political party we mean a more or less organized group of 
citizens who act as a unit They share, or profess to share, the same 
opinions on public questions, and by exercising their voting power 
towards a common end, seek to obtain control of the Govern - 
»ment. Though standing almost outside the legal structure of the 
state, party government is the vital principle of its existence. The 
natural division into parties for political purposes would seem to be mul- 
tiple, not dual— whether the parties are based on similarity of convictions 
or on community of interests. The decisive impulse towards a perman- 
ently dual organization of parties appears to be given by the desire to 
carry elections — specially elections in which the Supreme Executive is 
directly or indirectly appointed. 

The classic theory of parties in England is thus well stated by May — 
“The parties in which Englishmen have associated have represented 
cardinal principles of government —authority on the one side, popular 
rights and privileges on the other. The former principle presseil to 
extremes, would lead to absolutism,— the latter, to a republic : but, con- 
trolled within proper limits, they are both necessary for the safe working 
of a balanced constitution. When the parties have lost sight of these 
principles in pursuit of objects less worthy, they have degenerated into 
factions.” 

Essential to the working of the party system, run on the English lines, 
would thus seem to be, firstly, a general agreement on certain funda- 
mental principles of supreme importance, and secondly, a willingness to 
ignore really trifling points of difference in order to attain those great 
ends for which a parliamentary party is organized. ' 

The system of Responsible Government, in its perfection, thus seems 
to imply that : — 

(a) at the head of the G<s^^ernment is a person In whose name all 
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executive acts are done, and who is irresponsible to, and 
irremovable by, the legislature ; 

( 3 ) his acts are done by the advice, and on the responsibility, of 
ministers chosen nominally b\’ him, but really by the repre- 
sentatives of the people, usually but not necessarily, from 
among the members of the Legislature ; 

(d*) t])e representatives are, therefore, through the agents whom 
they select, the true government of that country ; 

(i/) when the representative assembl)^ ceases to trust these agents 
(or ministers), the latter (unless they dissoK’e the legislature) 
resign, and a new set is appointed : 

(>) the executive as well as the legislative power thus belong to the 
party having a majority in the representative chamber ; 

(/) as the Legislature is thus in a sense the Executi\’e, so the Exe- 
cutive Government — the Council of Ministers or Cabinet — is in so far 
Legislative that the initiation of measures rests very largely with them. 

(j^r) The Legislature and the Executive settle their disputes with- 
out reference to the judiciary. 

§ 12. British India 

The Indian law codes contain two definitions of cardinal Importance* 
One is “British India’V.the other “India”. “British India” means ail places 
aud territories within the King^s dominions which are governed by „him 
through the Governor-General in Council, “India” includes British India 
“ together with any territories of any native prince or chief under tke 
suzerainty of His Majesty, exercised through the Governor- General in 
I Council”.-- “British India” is under direct British rule, the portion outside 
British India — which yet is India — is not under direct British rule. It is 
occupied by native princes or chiefs whose position as regards the Crown 
is that of an inferior power to the suzerain or paramount power — Str 71 
IV. Holder mss. 

The expression “ British India,” as defined above, includes the land 
down to low-water mark, and would ordinarily include the territorial 
waters of British India, tliottgh not the high seas be3^ond (R. V. Edmons- 
tone, (1879), 7 Boim Cr. Ca* 109). Aden is part of British India, and is 
included in the Bombay Presidency. — Ilbert. 
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13. As an integral part 

In Ins Minute of Dissent, Sir C. .Sankaran Nair explains the signi- 
ficance of these words in the following way ; — • 

'‘The policy of His Majesty’s Government has been announced to 
be the progressive realization of responsible government in India as 
an integral part of the British Empire. Some critics are apparently of 
opinion that this means the complete, though gradual, transfer of control 
from Parliament to legislatures in India. The words that India should 
be ‘an integral part of the British Empire’ appear to me to forbid such an 
interpretation. As long as India remains an integral part of the Bril'sh 
Empire, the paramountcy of Parliament must be recognized and main- 
tained.” 

From another point of view the authors of the Montagu-Chelmsford 
Report show how as the result of the liberalizing process of the Constitu- 
tional Reforms, India’s connection with the Empire will be confirmed by 
the wishes of her people— ^ 

The experience of a century of experiments within the Empire goe:» 
all in one direction. As power is giT cn to the people of a province or 
of a Dominion to manage their own local affairs, their attachment be- 
comes the stronger to the Empire which comprehends them all in a com- 
mon bond of union. The existence of national feeling, or the love of, and 
pride in, a national culture need hot conflict with, and ma>' indeed 
strengthen, the sense of membership in a wider commonwealth. The 
obstacles to a growth in India of this sense of partnership in the Empire 
aie obvious enough. Differences of race, religion, past histoiy, and ci\'i- 
lisation have to be overcome. But the Empire, which includes the 

French of Canada and the Dutch of South Africa — to go no further 

cannot in any case be based on ties of race alone. It must depend on a 
common realisation of the ends for which the Empire exists, the main- 
tenance of peace and order over wide spaces of territory, the maintenance 
of freedom and the development of the culture of each national unity 
of which the Empire is composed. These are aims which appeal to the 
imagination of India, and in proportion as self-government dexxlops pat- 
liotism in hidia, we may hope to see the growth of a conscious feeling of 
organic unity with the Empire as a whole.” (Jf. C, It para. iSo,) 
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S 14 “Empire”. 

The word “ Empire ” is responsible for much misunderslanding- ; we are 
obliged to use it, because we have no other single word uhich would 
cover the many and diverse dominions of His Majesty the King. But 
Empire to many, possibly to most Englishmen, implies military domina- 
tion, despotic rule, aggression on other’s liberties, This does not represent 
the facts. Canada and Australia belong to the British Empire and are 
proceed to belong to it, yet nowhere in the world is liberty, goveniinent 
of the people by the people for the people, more fully developed. Ikit, 
in asmuch as words count for something, it is worth noticing, first that 
the Latin word from which Empire is derived was not a purely military 
term, and secondly that when the word first comes into English 
history it is used to denote not domination but independence. A celebrated 
statute was passed in the reign of King Henry VIII, which laid down 
that “this realm of England is an Empire.” The statute was passed 
' against paying dues to the Papal See ; and the meaning of the words 
Empire and Imperial, as explained by the great commentator, Black- 
stone, was “that our king is equally sovereign and independent within 
these his dominions, as any emperor is in his empire.” Empire denoted 
the spiritual and temporal independence of England and it may fairly 
be said that, at the present day, British Empire connotes British liberty. 

The British Empire is not an Empire of continuous subject provinces, 
like unto the Empires of which we read in history such as Alexander 
conquered, only to fall to pieces at his death ; or even such as the 
Romans won by force of arms, for the Romans had no little of the 
qualities which have given the English success. It is a growth resulting 
in a combination of communities, to an extraordinary degree diverse 
from one another in climate, in product, in population, and even in 

their governmental organization : it is an empire* of endless diversities. 

Sir C. P. Lucases ^’'The British EmpireS 

Compilers of geographical manuals assure us that the Britannic 
Empire comprising the British Isles, British India, and the colonies and 
Federations has* a larger area and population than either Russia or the 
United States of Ameidca ; that it includes nearly one quarter of the 
geographic land surface, more than one-sixth of the inhabitable surface, 
and a larger proportionate part of the inhabitant, of the globe,-— facts 
capable of being stated in another form by .saying that if the Empire 
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together with a marine area similarly proportionate to the marine area of 
the globe, could be constituted as a separate planet, such a planet would 
be of size intermediate between Mercury and Mars, and would have a 
population comparatively denser than that of the earth ; that Canada 
alone is nearly as large as Europe, and thirty times as large as the United 
Kingdom ; that Australia and Ne\v Zealand together are larger than 
Canada ; that the British Asiatic provinces are nearly half as large as 
Europe, and contain a population more than three-fourths that of Europe ; 
and much more to the same effect. Large allowances of various kinds 
must be made before drawing* any conclusions from any such comparisons. 
The distinctive eminence and character of the Britannic Empire depend 
less on advantages capable of expression in figures than on special 
circumstances of position and distribution ; on its traditions of a great 
historic part and anticipations, amounting to certainty, of a great future ; 
on the singular energy with which its economic resources have been and 
are being developed ; on the varied individuality, in their social and 
political aspects, of the members which compose it ; and on a pervading 
and sustaining sense of cohesion among those members inspired partly 
by common interests, partly by participation in the blessings of order and 
liberty derived from a common source and partly by consciousness of 
the w^eight which their union gives them collectively in the affairs of the 
world at large. — R, /. Payne^s Colonies and Colonial Federaiiond\ 1—2, 

the course of his concluding speech on the third reading of the 
Government of India Bill (Dec. 5, 1919) the Rt Hon. Mr. Montagu 
gave the following exposition of the concept of Imperialism 

“I never had more than one conception of Imperialism in my mind, 
and that was that there could be no pride or pleasure in a Crown Colony, 
no pride or pleasure in domination or suboi'dination, no pride or pleasure 
in flying the British flag# for the benefit of British trade but that the 
only Imperialism that was worth having was a trusteeship which was 
intended to develop the country under the British flag into a partnership 
in the Commonwealth.” 

Almost in a similar strain Sir Donald iMadean thus spoke in the 
House of Commons in the course of the debate on the third Reading of 
the Government of India Bill (Dec. 5, 1919) — 

“I would say to those Hon. Friends of mine who arc afraid of the 
future of India wfithin the circle of the British Dominions across the 
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seas this one thing: If we wish to retain India within the British 
Empire we must not be afraid of development and change. We 
shall never keep her unless we thoroughly grasp that fact. What 
has 15een, after all, the great fundamental differentiation between the 
British Empire and other empires? It is this, that we have not, 
with all our faults— and there are many, as the pages of history 
very clearly disclose— really sought to govern great tracts of the earth’s 
surface for the selfish purposes of this country. The other policy 
was the policy which brought down to dust all the empires in the 
past. 1 believe what I have stated is the sole reason why we find 
the British Empire still strong and, as I believe, going from strength to 
strength * I believe there is no fear of India leaving the ambit of 

the British Empire so long as we fully and adequately and in time 
recognise, that we must give to India, growing as she is in knowledge 
and intelligence and self-consciousness, that self-government by which 
alone we can keep her along with us marching on the road of the world’s 
progress. The Indian Empire lias often been described as the finest 
jewel in the British Crown. It will flash more brightly and be increasing- 
ly resplendent in exact accordance with our application of that great 
principle to which I referred a little while ago.” 

15. “ Progress ” 

‘The Rill attempts — and I submit successfully attempts— to provide 
for progress. It legislates for a transition from bureaucratic to self- 
government. And the progress is to be effected by tlie simple means of 
gradually enlarging the field made over to the administration of Ministers 
by the gradual transfer of more and more subjects to their administration 
until at length the time arrives when there are no subjects remaining 
reserved, I have said more than once that I make no attempt to predict 
the date when that consummation will be reached. Obviously it cannot 
arrive until you have throughout India a widely diffused and trained 
■ electorate capable of formulating clear and wise conceptions of policy 
and of selecting representatives who will be capable of guiding and 
voicing the view of the population at Xdur^^^'^-LordSinhdssj^eechinthe 
limise of Lords. 

“ Progress must depend on the growth of electorates and the intelli- 
gent exercise of their powers ; and men will be immensely helped to 
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become competent electors by acquiring such education as will enable 
them to judge of candidates for their votes, and of the business done in 
the councils ” {M. C. R,para i 88 ). 

See Notes on “ Progresswe realisation ” above, 

16. “This policy.’* 

See Notes on “ Declared policy ” above, 

17. “Successive Stages/* 

By the plan of the Act of 1919 there may be as many stages as one 
likes. Additional powers are to be transferred to Ministers by stages. 
‘^If at the end of ten years the Commission of Investigation says that 
Indians in a Province have mismanaged their affairs it is perfectly simple 
to give them no more power. It will be quite possible, and it is intended 
under the Bill, to take from them some of the powers transferred by this 
Bill. You can make the stages as quick, as short, as slow, and as long as 
you like, until the moment comes when, in any given Province, the Indian 
statesmen and Legislative Council have shown their complete ability 
to cover the whole field of Government that law and order, and police, 
can be transferred to them” — Lord Selbop'ne^s speech m the Non se of Lords, 

Changes in the mode of government to be healthy, lasting and for the 
good of the people must be like the growth of the human body or consti- 
tution. Hence follows the well-known maxim— Constitutions are not 
made, but grow.” The idea is that the constitution of a good, progres- 
sive country does not change all at once, but changes and grows step 
by step— by successive and graduated stages. If it grows at once and at 
a bound, it does not last but dies from premature growth. A form of 
Government can be said to be settled and stable only if it has grown 
from a root by gradual process of development. That is how the British 
Constitution has grown : its changes in the direction of democratic 
government hav^ebeen never sudden or hasty but always slow and gradual ; 
that is the prbeess also along which the Indian Constitution ought to 
grow, if it is to be based on stable foundations. In all great efforts, 
specially in those relating to the political growth of a people the first step 
is the most important, because it is the first step taken well, loyally and joy^ 
fully, that determines the fate of the advance. Our easy and rapid reali- 
zation of full self-government as the goal of these reforms must, therefore, 
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depend on what we make of thh first step of those reforms by a willino' 
spirit of steady effort, co-operation, mutual confidence, constructive work 
and not mere destructive criticism -.S'zr Narayan Chandravarkar hi 
his pamphlet on “ The New India” 

'^The announcement of August 20 postulated that such stages could be 
found ; indeed, unless we can find them, it is evident that there is no other 
course open than at some date or other to take a precipitate plunge 
forward from total irresponsibility to complete responsibility.” — (A/. C. /e. 
para 241). 


§ 18. Substantial Steps *' 

The Indian Reforms Act of 1919 (/.<?. the Government of India Act, 
1919) provides for the taking of the first “substantial steps” towards the 
goal of British policy in India as defined in the Declaration of August 20, 
1917. The main features of the constitutional changes are fully described 
in the Introduction to this volume, in the notes under the several sections, 
and in Lord Sinha’s speech in the House of Lords (Dec. ir, 1919) 
on the Second Reading of the Government of India Bill, 1919 (printed in 
Part II of this volume). 

§ 19 Time and Manner ** 

The Act provides for the appointment of a Statutory Commission ten 
years after the passing of the Act to enquire into “ the working of the 
system of government, the growth of education, and the development of 
representative institutions ” in British India, and to “ report as to whether 
and to what extent it is desirable to establish the principle of responsible 
government, or to extend, modify or restrict the degree of responsible 
government then existing therein, including the question whether the 
establishment of second chambers of the local legislatures is or is not 
desirable.” The “ time and manner ” of each advance is to be determined 
by Parliament after each decade on the advice of these Statutory Com- 
missions. 

In the old days of the East India Company, it was Parliamenfs habit 
before renewing the Charters to hold a regular inquest into Indian adminis- 
tration , That practice lapsed since 1858 and is being revived by the 
Act of 1919. 
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§ 20 “ Upon whom responsihflity lies etc ” 

hi moving for leave to bring in tlie first Bill for the Better liovcrnmciit 
of India (February 12, 1858) Viscount Palmerston delivered a speech in 
which he showed the necessity for the acceptance by Parliament of res- 
ponsibility for the welfare and advancement of the Indian peoples : he 
said-— 

I say theUi that as far as regards the executive functions of the 
Indian Government at home, it is of the greatest importance to vest com- 
plete authority where the public have a right to think that complete res- 
ponsibility should rest, and that whereas in this country there can be but 
one governing body responsible to the Crown, to Parliament, and to public 
opinion consisting of the constitutional advisers of the Crown for the 
time being, so it is in accordance with the principles and practice of our 
constitution, as it would be in accordance with the best interests of the 
nation, that India, with all its vast and important interests, should be 
placed under the direct authority of the Crown, to be governed in the 
name of the Crown by the responsible Ministers of the Crown silting in 
Parliament, and responsible to Parliament and the public for every prirt 
of their public conduct. 

§ 2L **Siich matters/ 

These evidently refer to (i) the increasing association of Indians 
in every branch of Indian administration, (2) the gradual development 
of self-governing institutions, and (3) the time and manner of each 
advance. 

§22. “Those.” 

“Those” include (a) the persons on whom administrative burdens will 
devolve, specially the Ministers, (//) the elected members of the several 
legislative councils, (c) the general body of the electorate. 

§ 23* “New opportunities of Service.” 

Political capacity can only come through the exercise of political 
responsibility ; and the growth of education must be accompanied by 
new opportunities of service (jJf. C. R, para, 188,) kS> Noks under 
no, j adove. 
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§ 24 . “Seese of responsibility/’ 

“Responsibility'’ here primai'ily ^implies the amenability of ministers 
to an electorate and to an assembly. But it also implies a real perception 
of the public welfare as something apart from, and with superior claims 
to, the individual good, and an active effort to maintain “the essential 
standards of, a just and generous Government.” A clear exposition of 
what the “sense of responsibility” implies is giv^en in the following extract 
from the Montagu-Chelmsford Report: — 

“Let us remember what the working of responsible institutions in their 
t)’pical form involves. The electors send men to the councils with power 
to act in their name, and the councils commit power to ministers, over 
whom they reserve control in the form of the power of removing them 
from office. The elector controls his Government, because if his repre- 
sentative in council supports ministers of whom he disapproves he can 
at the next election change his representative. The system presupposes 
in those who work it such a perception of, and loyalty to, the common 
interests as enables the decision of the majority to be peaceably accepted. 
This means that majorities must practise toleration and minorities 
patience. There must, in fact, be not merely a certain capacity for 
business but what is much more important, a real perception of the 
public welfare as something apart from and with superior claims to, the 
individual good. The basis of the whole system is a lively and eifecti\"e 
sense of the sanctity of other people’s rights.” (J/. C. /v\ para. 131,) 

S 25 . ‘‘And whereas concurrently.” 

'Fhis paragraph of the ih-eiimble embodies the policy laid down in the 
second formula of the Montagu- Chelmsford Report (paragraph 1S9) — 
“The Provinces are the domain in which the earlier steps towards the 
progressive realisation of responsible government should be taken. Some 
measure of responsibility should be given at once, and our aim is to give 
complete responsibility as soon as conditions permit. This involves 
at once giving the Provinces the largest measure of independence, 
legislative, administrative and financial, of the Government of India, 
which is compatible with the due discharge by the latter of its own 
responsibilities*” This formula which thus links together the two cines- 
tions of provincial independence of the Government of India and the 
growth of responsible government in the Provinces, is based on recogni- 
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tion of the principle laid down in an earlier paragraph of the j\L C, 
Report (para, i88) that “in proportion as control by an electorate is 
admitted, control by superior anthorifiy must be relaxed.” 

§ 26. •“Gradual Development/' 

Sec notes under no. 8 ahove^ 

§ 27. “Self-Governing Institutions/' 

Sec Notes under no. g above. 

§ 28. “The Provinces of India.” 

British India is made up of nine major provinces and six lesser 
charges. The former comprise Madras, Bombay, Bengal, the United 
Provinces, the Punjab, Bihar and Orissa, the Central Provinces, Assam 
and Burma. The six minor charges are the North-West Frontier 
Province, British Beluchistan, Coorg, Ajmer, the Andamans and Delhi. 
Madras and Bombay grew into governorships out of the original trading 
settlements. Sind was added to the latter soon after its conquest in 1843. 

“The original presidency of Bengal was elevated from a governorship 
to a governor-generalship by the Act of 1773. We have explained how 
India then consisted of the three presidencies only, and how military and 
political exigencies led to a great extension of the Bengal presidency 
to the North-West., Later legislation relieved the Governor General 
by empowering him to create the lieutenant governorship of the N ortli- 
West Provinces in 1836, and further to rid himself of the direct adminis- 
tration of Bengal, including Bihar and Orissa, by creating the lieutenant 
governorship of Bengal The Punjab was the next province formed. 
Annexed in 1849, it was governed first by a board of administration and 
then by a chief commissioner. After the mutiny Delhi was transferred 
to it and it became a lieutenant governorship. Oudh was annexed in 
1856 and placed under a chief commissioner, whose office was merged 
in that of the lieutenant governor of the North-West Provinces in 1877. 
The North-West Provinces and Oudh were re-named the United Pro- 
vinces of Agra and Oudh- in Lord Curzon’s time. Lower Burma was 
formed into a chief commissionership in 1862; Upper Burma was added 
in 1886 and the province became a lieutenant governorship in 1897. The 
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Central Provinces, formed out of portions of the North-West Provinces 
and certain lapsed territories, were placed under a chief commissioner 
in 1 86 1. In 1903 Berar, which had long been under British adminis- 
tration, was taken over on a perpetual lease from the Nizam and linked 
to the Central Frox’inces. Assam, annexed in 1826, was added to Bengal, 
from which it was again severed and made a chief commissionership 
in 1874. In 1905 the partition of Bengal converted the eastern half of 
the province together with Assam into one lieutenant governorship under 
the name of Eastern Bengal and Assam, and the western half into a 
second lieutenant governorship under the name of Bengal. This arrange- 
ment was modified in 1912 : Assam became once more a chief comniis- 
sionership, Bengal a presidency, and Bihar and Orissa a lieutenant 
governorship. The North-West P'rontier Pi'ovince was created for pur- 
poses of political security in 1901 by detaching certain Punjab districts. 
British .Beluchistan was formed into a chief commissionership in 1887. 
Coorg was annexed in 1834 and is administered by the Resident in 
Mysore. Ajmer, ceded in 1818, is similarly administered by the Agent 
to the Governor General in Rajputana. The Superintendent of the penal 
settlement of Port Blair administers, the Andamans and Nicobar Islaftids 
as chief commissioner. Delhi comprises a small area enclosing the new 
capital city, which was created a separate jjrovince under a chief com- 
mission on the occasion of the King Emperors Durbar in 1911.” M. C. i?. 

§ 29. “Provincial Matters.” 

Provincial matters relate to subjects in which, to use the words of the 
Government of India Memorandum, “the interests of the provinces essen- 
tially predominate”, and in which Provincial Governments are, therefore, 
to have “acknowledged authority of their own”. {Functions Ripori^ 
para 12). 

Prior to the passing of the Government of India Act the Government 
of India retained in their own hands matters relating to foreign relations, 
the defences of the country, general taxation, currency, debt, tariifs, posts, 
telegraphs and railways ,* and ordinary internal administration, the assess- 
ment and collection of revenues, education, medical and sanitary arrange- 
ments, irrigation, buildings and roads, fell to the share of the provincial 
governments. But in all these matters the Government of India exercised 
a general and constant control, and laid down lines of general policy. 
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Under sec. 45 A of this Act, however, provisions have been made b)' 
rules for the classification of subjects as Central and Provincial subjects. 
For fuller details see Notes itfider Sec, 

S 30 “Independence of the Government of India’’- 

Prior to the passing of the Government of India Act, 1919, the Pro- 
vincial Governments acted as mere agents of the Government of India, 
who exercised a very full and constant check over their proceedings. 
The position of the provincial governments was well described by the late 
Sir Herbert Risley in his evidence before the Royal Decentralization 
Commission in the following words— ‘The Local Go\*ernmenls were 
never sovereign and independent. From 1833 up to the time of the 
Stracliey decentralisation, the (lovernnient of India had everything in 
their hands, and no Local Government could create the smallest appoint- 
ment without sanction. Since then the Government of India has surrender- 
ed many functions, but each surrender requires a separate order, since 
the residuary authority rests with the Government of India and not with 
the Local Governments, as is the case in most federations.” 

*In spite of the surrender of functions by the Gov'ernment of India ever 
since the eighties of the last century the control of the Government id 
India over the Provincial Governments was exercised in the followings,* 
way before the Reforms Act came into operation — 

(1) By financial rules and restrictions, including those laid down 
by Imperial departmental Codes ; 

(2) By general or particular checks of a more purely administra- 
tive nature, which may (cz) be laid down bylaw or by rules having the 
force of law, or (/;) have grown up in practice, 

(3) By preliminary scrutiny of proposed Provincial legislation, and 
sanction of Acts passed in the Provincial legislatures ; 

(4) By general resolutions on questions of policy, issued for the 
guidance of the Provincial Governments. These often arise upon the 
reports of commissions or committees, appointed from time to time by 
tlie Supreme Government to investigate the working of departments with 
which the Provincial Governments are primarily concerned. 

(5) By insti'uctions to particular Local Governments in regard to 
matters which may have attracted the notice of the Government of India 
in connection with the departmental administration reports periodically 
submitted to it, or the proceeding s-volumes of a l.ocal Government 
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(6) By action taken upon matters brought to notice by the Imperial 
i nspectors-General. 

(7) In connection with the large right of appeal possessed by per- 
sons dissatished with the actions or orders of a Provincial Government. 

In order to lessen the amount of control hitherto exercised over the 
Provincial Governments and to give them, in provincial matters, ‘Hhe 
largest measure of independence of the Gov'ernment of India” rules are 
to be framed under sec. 45A of this Act “for the devolution of authority 
in respect of provincial subjects to local governments” and for the trans- 
fer among the provincial subjects of’subjects to the administration of the 
governor acting with ministers.” {For fuf'thcr details see Fotes imder 
Sec. 45^.) 

'"Our business is one of devolution”, says the Montagu-Chelmsford 
Report, “of drawing lines of demarcation, of cutting long-standing ties. 
The Government of India must give and the provinces must receive : for 
only so can the growing organism of self-government draw air into its 
lungs and live” {M. C. R.para 120). 

The policy underlying this scheme of devolution was foreshadowed 
as early as 1911 in the following memorable paragraph in the Coronation 
l)urb«ar Despatch to the Secretary of State for India from Lord Hardinge’s 
Government — “The only possible, solution of the difficulty would appear 
to be gradually to gi\'e the Provinces a larger measure of self-govern- 
ment, until at last India would consist of a number of administrations 
autonomous in all pro\’incial affairs, with the Go\'ernment of India above 
them all, and possessing power to interfere in cases of mismanagement 
but ordinarily restricting their functions to matters of imperial concern.” 
{Documents /, p, 4 ^ 4 )- The Government of India Act of 1919 and the 
Rules made thereunder only effect such constitutional changes as will 
help in the realization of this policy of continuous devolution of powers 
till the Provinces become, in provincial matters, independent of the 
Government of India. But the Government of Ihdia, so long as it is 
responsible to Parliament and not to the Indian legislature-— must retain 
such powers over the Provinces as will enable them to discharge their 
obligations to Parliament. 

§ 31‘ ‘‘Government of India.'' 

The official acts of the Central Government in India are expressed 
to run in the name of the “Governor-General in Council,” often described 
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as ’The Government of India.” Legislative sanction for the name of 
“Government of India” is given by the Indian General Clauses Act [Act 
X of 1897 s. 3 (22)]. The functions of the Government of. India have 
been thus described in the Report of the Royal Commission upon 
Decentralization in India, 1909 : — 

“The functions of the Government in India are, in many respects, 
wider than in the United Kingdom. The Government claims a share in 
the produce oTthc land ; and save where (as in Bengal), it has commuted 
this into a fixed, land tax, it exercises the right of periodical re-assessnieni 
of the cash value of its share. Iif connection with its revenue assess- 
ments, it has instituted a detailed cadastral survey and a record of rights 
in the land. Where its assessments are made upon large landholders, 
it intervenes to pre\'ent their levying excessive rents from their tenants ; 
and in the Central Provinces it even takes an active share in the original 
assessment of landlords’ rents. In the Punjab, and some other tracts, it 
has restricted the alienation of land by agriculturists to non-agriculturists. 
It undertakes the management of landed estates when the proprietor 
is disqualified from attending to them by age, sex or infirmity, or 
occasionally, by pecuniary embarrassment. In times of famine it under- 
takes relief works and other remedial measures upon an extensive scale. 
It manages a vast forest property, and is a large manufacturer of salt and 
opium. It owns the bulk of the railways of the country, and directly 
manages a considerable portion of them ; and it has constructed, and 
maintains, most of the important irrigation works. It owns and manages 
the postal and telegraph systems. It has the monopoly of note issue, and 
it alone can set the mints in motion. It acts, for the most part, as its 
own banker, and it occasionally makes temporary loans to Presidency 
Banks in times of financial stringency. With the co-operation of the 
Secretary of State it regulates the discharge of the balance of trade as 
between India, and the outside world, through the action, of the India 
Council’s drawings. It lends money to municipalities, rural boards and 
agriculturists, and occasionally to the owners of historic estates. It 
exercises a strict control over the sale of liquor and intoxicating drugs, 
not merely by the prevention of unlicensed sale, but by granting licenses 
for short periods only, and subject to special fees which are usually 
determined by auction. In India, moreover, the direct responsibilities 
of Government in respect to police, education, medical and sanitary 
operations, .and ordinary public works, are of a much wider scope than 
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in the United Kingdom. The Government has farther very intimate 
relations with the numerous Native States which collectively cover more 
than one-third of the whole area of India, and comprise more than one- 
fifth of its population. Apart from the special functions narrated above, 
the government of a sub-continent containing nearly 1 8,00,000 square 
miles and 300,000,000 people, is in itself an extremely heavy burden, and 
one which is constantly increasing with the economic development of 
the country and the growing needs of populations of diverse nationality, 
language and creed.^’ 

See iVofes under Part IV of the Act. 


§ 32 . “Its own responsibilities.” 


Pending the development of responsible government in the provinces 
the Government of India must remain responsible only to Parliament. 
In other words, in all matters which it judges to be essential to the dis- 
charge of its responsibilities for peace, order and good government it 
must retain indisputable power and be accountable to Parliament. In a 
special sense, the Government of India have, and will continue to have, 
supreme responsibility for India’s relations with her great Asiatic 
neighbours, and for the security of six thousand miles of land frontiers 
and nine thousand miles of sea-board. “The defence of India is an 
Imperial question ; and for this reason the Government of India must 
retain both the power and the means of discharging its responsibilities 
for the defence of the country and to the Empire as a whole.” (M. C. P. 
para, 158), 

% 33. “By the King s most Excellent Majesty.” 


The enacting words, showing the authority by which the Indian 
Constitution is created, are in the form in which Acts of Parliament have 
been framed from a remote period of English history. Accoiding to the 
theory of the Constitution the King is the source of law, the king makes 
new laws, alters or repeals old laws, subject only to the condition that 
this supreme power must be exercised in Parliament and not otherwise. 
Every Act of Parliament bears on its face the stamp and evidence of its 
royal authority. It springs from the. King’s Most Excellent -Majesty. It 
is in the Crown, and not in Parliament that legislative authority is, accord- 
ing to constitutional theory, directly vested. 

assigned by law to advise the Crown in the 
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Crown could not legally legislate without the advice and consent of 
Parliament, ‘‘It is, however, constitutionally and theoretically true 
that the legislative function resides in Queen Victoria no less than 
it resided in William the Conqueror. The conditions and limitations 
under which that power is exercisable have indeed been profoundly 
modified,” ( Hearfis Government of England^ 

§ 34. “Lords Spiritual and Temporal’' 

See notes tinder no, 4 above, 

§ 35 . “Commons.” 

See notes under 710, 4 above. 

§ 36 “By the authority of the Same ” 

' These words clearly show that although, on the face of the Act, the 
king figures as the chief legislator, the Auctoritas by which the constitu- 
tion has been created is blended and conjoined in the king in Parliament, 
This is the modern practice in connection with the political organization 
of colonies and in the grant to them of the institutions of self-governhient. 
It should be remembered however, that in the early stages of British 
colonization, the Crown, without parliamentary sanction, expressed or 
implied, but in the exercise of its admitted prerogative, was accustomed 
to grant to newly settled, ceded or concptered provinces, patents and 
charters, containing . directly or indirectly authority to establish local 
legislative Assemblies endowed with the power to pass laws for tlie peai’e, 
order and good government of such countries. — (fdck and Carran, 
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THE CR«WJI.- 


Government of India 
by the Crown. [1858 ss. 
I, 2]. 


1 . The territories for the time being vested^ in 
His Majesty in India are governed 
by and in the name of His Majesty 
the King, Emperor of India*, and all rights® which, 
if the Government of India Act, 1858®, had not been 
passed, might have been exercised by the East India 
Company’’ in relation to any territories, may be exer- 
cised by and in the name of His Majesty as rights® 
incidental to the government of India. 


§ 1. “Home Government.” 

“Home (xovernment” means the highest executive authorities in Eng- 
land exercising the fullest measure of control over the central and local 
governments in India. These include the Crown, Parliament, the Secre- 
tary of State and the Council of India. “The principal functions of the 
Home Government/’ said J. S. Mill many years ago, “is not to direct the 
details of administration, but to scrutinise and revise the past acts of 
Indian Governments, to lay down principles and issue general instructions 
for their future guidance, and to give or refuse sanction to great political 
measures which are referred home for approval/’ This is as true in 
1920 as it was in the days when these words were written. 

The stages in the growth of the present' system of “Horne Govern- 
ment” are succinctly described in the following paragraphs of the 
Honiagii-Clielmsford Report--" 
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“The process by which Indian affairs became a matter o£ national con- 
cern was slow and gradual. At first the Company’s settlers were respon- 
sible only to the Directors, who derived their powers of control from 
Charters given them by the Crown. There was then no question of 
sovereignty or territorial administration. But when the battle of Plasse)’ 
compelled the Company to assume the task of reconstructing Bengal, 
the astonishing position was created that a few commercial agents were 
handling the revenues of a kingdom in the name of an emperor. The 
Company’s peril of bankruptcy was the immediate cause of Parliament’s 
first intervention ; but a more powerful motive was the growing feeling in 
England, to which the opulence and arrogance of officials returning from 
India contributed, that the nation must assert its responsibility for seeing 
that the new and vast experiment of ruling a distant and alien race was 
properly conducted.” 

First intervention by Partiament , — “The beginnings of- Parliamentary 
control are seen in Lord North’s Regulating Act which created and named 
the first Governor- General and Council. But further appointments were 
still left to the Directors, with whom also the home management re- 
mained. Parliament’s first attempt to provide for the ordering of Indian 
affairs has been condemned with some reason as violating the first prin- 
ciples of administrative mechanics. It created a Governor-General, 
who was powerless before . his own council, and an executive that was 
powerless before a supreme court, itself immune from all responsibility 
for the peace and welfare of the country — a system that was made work- 
able only by the genius and fortitude of one great man. Such a struc- 
ture could not have lasted, and the Act of 1781 swept away some of its 
worst anomalies. Meantime the Tacts that Indian territories were be- 
coming involved in European wars and that from the struggle the Com- 
pany was emerging as the strongest power in the land made Parliament 
resolve to strengthen its control. Committees were appointed which re- 
ported adversely on the administration ; and on their reports resolutions 
were carried requiring the recall of Warren Hastings and the closer 
definition of the Governor-General’s powers. The Directors defied 
Parliament and retained Hastings. Fox introduced his Bill, which was 
defeated, thanks to George Ill’s famous intervention ; and Pitt, at 
the age of twenty-five, reformed the constitution of India.” 

The Board of Control kei of 1784 setup as the supreme 

executive authority six parliamentary Commissioners for the Affairs of 
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India, known more g-enerally as the Board of Control, and thereby insti- 
^ luted the dual system of government by the Company and by a parlia- 
mentary Board which endured till after the Mutiny. From Lord Corn- 
wallis’ time onwards we may take it that all administrative acts of the 
Governor- General in Council, including annexations of territory, were 
done with the sanction of the national (rovernment. The Company sur- 
vived ; the Directors still had great powers of patronage and also the 
direction of the ordinary home business ; but before every renewal of 
the Company’s charter Parliament made a practice of holding* an exhaus- 
tive inquiry into the Indian administration. The most famous of these 
inquests is that Avhich resulted in the Fifth Report of 1813. Meanwhile 
the indefinite dominion derived from Moghul sources in the form of the 
Dhmni (or re\*eniie administration) of Bengal, Bihar and Orissa was 
gradually overlaid by new sovereignty derived from Parliament. The 
Act of 1813, while continuing the Company in actual possession, asserted 
the sovereignty of the Crown over its territories ; and the Act of 1833 
declared that they were held in trust for His Majesty. It also directed 
that all Indian laws and also the reports of the newly-instituted Law 
Commissioners should be laid before Parliament. Finally, in 1853, the 
right of patronage was taken from the Directors and exercised under 
rules made by the parliamentary Board of Control. We must not con- 
clude, however, that the supremacy of the President of the Board of 
Control left the Directors with no real power. Their position was still a 
strong one ; the right of initiative still rested ordinarily with them ; they 
were still the main repository of knowledge ; and though the legal res- 
ponsibility lay with Government, they exercised to the last a substantial 
influence upon details of administration.” 

‘When the Indian Mutiny of 1857 sealed the fate of the greatest 
mercantile corporation in the world, the powers previously wielded both 
by the Court of Directors and by the parliamentary Board of Control 
passed to the Secretary of State for India.” The principle on which 
this transfer of control was made is thus described by Viscount Palmer- 
ston— “The principle of our political system is that ail administrative 
functions should be accompanied by ministerial responsibility— responsi- 
bility to Parliament, responsibility to public opinion, responsibility to 
the Crown, but in this case the chief functions in the Government of 
India are committed to a body not responsible to Parliament, not 
appointed by the Crown, but elected by persons who have . no . more 
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connexion with India than consists in the simple possession of so 
much India Stock * I say, then, 

that as far as regards the executive functions of the Indian Govern- 
ment at home, it is of the greatest importance to vest complete 
authority where the public have a right to think that complete responsibi- 
lity should rest, and that whereas in this country there can be but one 
governing body responsible to the Crown, the Parliament, and to public 
opinion, consisting of the constitutional advisers of the Crown for the 
time« being, so it is in accordance with the best interests of the nation, 
that India, with all its vast and important interests, should be placed 
under the direct authority of the Crown, to be governed in the name of 
the Crown by the responsible Ministers of the Crown sitting in Parliament, 
and responsible to Parliament and the public for every pai*t of tlieir 
public conduct, instead of being, as now, mainly, administered by a set 
of gentlemen who, however respectable, however competent for the 
discharge of the functions entrusted to them, are yet a totally irrespon- 
sible body, whose views and acts are seldom known to the public, and 
whether known or unknown, whether approved or disapproved, unless 
one of the Directors happens to have a seat in this House, are out of the 
range of Parliamentary discussion,” 

There is thus much in the existing system of “ Home Government,” 
which has its origin in arrangements suited to the control by the East 
India Company of its commercial operations in a distant land. “ These 
operations led to the exercise by the Company of governmental powers, 
in regard to which Parliament from an early date asserted its 
supremacy. The interaction of the two forces liad by 1858 produced a 
constitution which may shortly be described as follows : — The executive 
management of the Company’s affairs was in the hands of a Court of 
Directors, who were placed in direct and permanent subordination to a 
body representing the British Government and known as the Board of 
Control The functions of the Board were in practice exercised by the 
■ President, who occupied in the Government a position corresponding to 
some extent to that of a modern Secretary of State for India. The 
Board of Control were empowered ‘ to superintend, direct and control all 
acts, operations, and concerns which in anywise relate to' the civil or 
military government or revenues of the British territorial possessions 
in the East Indies’ (24 Geo. IIL, sess. 2. c, 25). Subject to the 
superintendence of the Board of Control, the Directors conducted the 


62 



HOME (GOVERNMENT. 


§ 2 .] 

correspondence with the Company’s officers in India, and exercised the 
rights of patronage in regard to appointments.” 

“The transference of the administration of India to the Crown in 185S 
was effected by the Act for the Better Government of India (ai & 22 
Viet., c. 106), which has regulated the Home administration of India 
since that year, and of which the main provisions were re-enacted in the 
consolidated (Government of India Act, 1915-16. in general, the dual 
functions of the Board of Control and the Court of Directors were vested 
in the corporate body known as the Secretary of State for India in 
Council. The substitution of administrative responsibility on the part of 
the Government for the superintendence it had formerly exercised caused 
a redistribution of functions in which the lines of inheritance became to 
some extent obscured but the persistence of the dual principle can still 
be traced in tlie corporate activities of the Secretary of State in Council.” 
^ Crewe Commifteis Report, 

See notes under Sec, j on Parliamentary Control over Indian Ofiioers, 

§ 2 “ The Crown.” 

The word “ Crown ” means an ornamental badge of regal power 
worn on the head by Sovereign princes. The word is frequently used 
when speaking of the Sovereign himself, or the rights, duties, and 
prerogatives belonging to him. 

By the English “Interpretation Act” “references to the Sovereign 
reigning at the time of the passing of the Acf or to the Crown shall, 
unless the contrary intention appears, be construed as references to the 
Sovereign for the time being ” The Crown is thus synonymous with 
the Sovereign who may be a King or a Queen. In official documents the 
.King is described as — 

' George, by the Grace of God of the United Kingdom and Ireland 
and of British Dominions beyond the Seas, King, Defender of the faith, 
Emperor of India.’ 

He holds office for life, subject to the, conditions of the Act of Settle^ 
ment which requires that he shall be a descendant of Princess Sophia of 
Hanover, a Protestant member of the Church of England, and ntpried 
only to a Protestant. The rule of succession is hereditary, following the 
law of primogeniture. 

i The: . King ,can do no wrong.” ..His ministers are . responsibie 
personally, for his public acts. • In his private capacity “he cannot inflict 
an injury on a subject, nor is he personally amenable to, the qf 
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any court of law.^^ -The only remedy against the Sovereign personally is 
by Petition of Right which is available only in cases in which the Sover- 
eign’s title to lands or goods is disputed. It is held to be of the Sover- 
eign’s mere grace and free will that the proceedings are allowed. The 
petition is granted in the form— ‘Let Right be done/ and then the 
investigation follows the course of an ordinary civil trial before the 
superior courts of law. 

Parliament cannot be assembled, adjourned or dissolved except by his 
express command. At the commencement of a new Parliament, he 
delivers, either in person or by a commission duly authorized for that 
purpose, a speech declaring the cause of the summons, giving a general, 
though not very definite, sketch of the sort of measures which his 
Ministers will introduce into Parliament in the course of the session, and 
noticing briefly any important facts in current foreign politics or in the 
domestic annals of the Royal Family. 

Bills passed by the Houses of Parliament must receive the assent of 
the Sovereign in order to become a law. But “since the time of Queen 
Anne no English king has ever refused assent to a Bill For, under the 
modern constitutional rule, the King must, in matters such as this, act in 
accordance with the advice of his ministers, and his ministers can practi- 
cally prevent any bills, which in their opinion ought not to become law, 
from reaching the stage at which the king’s assent is required.”— 

The Sovereign can formally express his wishes by means of Orders in 
Council or Proclamations, but these are only made subject to the assent 
of Parliament and are revocable by statute. At the present day all 
Proclamations derive their ultimate authority from Parliament. In case 
of emergency, the ministry would advise the Crown to issue a Proclama- 
tion on its own authority and would endeavour to pass a Bill of Indemnity 
as soon as Parliament met.^ 

* In 1766 Lord Chatham’s ministry interfered by Proclamation with the ex- 
port of wheat, in order to meet the scarcity caused by a bad harvest. When 
Parliament met, an Act of Indemnity was passed after ‘acrimonious debates.’ 
Again, in 1876, it was only after a heated debate in the House of Commons that 
the Proclamation issued by H. I. M. Queen Victoria before the passing of the 
Royal Titles Bill announcing her assumption of the title of ‘^Empress of India^’ 
was ratified by Parliament, Once again, on March i6th, 1915, the House of Lords 
voted an Address to the Crown asking that the Royal consent should be withheld 
from the Proclamation (for the creation of an Executive Council for the United 
Provinces) which had, according to the Indian Councils Act of loog, been laid 
on the tables of the Plouse of Lords. ^ It is evident, therefore, that those Procla- 
mations which have not been questioned by Parliament or superseded b? Acts of 
Parliament have behind them the full authority of Parliamentary sanction! 
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He has sole power of coining money, of appointing all officers in the 
army and navy, judges, ambassadors, the Governors-General of India, 
Canada, the Australian Commonwealth, and the Union of South Africa, 
Colonial and Indian Governors, bishops and archbishops of the Estab- 
lished Church. He has the power of vetoing all Acts of Colonial and 
Indian legislatures. He has sole power of granting Charters (as Queen 
Elizabeth did to the East India Company in 1600) and degrees of nobi- 
lity, of concluding treaties of any kind, of making war and peace with 
foreign states and of granting pardon to any particular offender. He has 
also sole command of the army and the navy. 

Briefly speaking, the Sovereign “is at the same time the supreme 
executive, a co-ordinate legislative authority, the fountain of justice and 
of honour, the supreme governor of the church, the comniander-in- 
chief of the army and navy, the conservator of the peace, and the parens 
patriae and ex-officio guardian of the helpless and the needy. In law 
all land is held directly or indirectly, of him. Parliament exists Only by 
his will” Lastly we should note that the Crown is the symbol of imperial 
unity : as Professor Lowell has pointed out, “the Crown is the only visible 
symbol of the union of the Empire and this has undoubtedly had a con- 
siderable effect upon the reverence felt for the throne.” 

Thus we see how the powers and prerogatives of our King- Emperor 
are far wider than those exercised by the heads of many powerful 
civilised states of to-day. “It would very much surprise people,” as 
Bagehot remarked in his incisive way, “if they were told how many things 
the Queen could do without consulting the Parliament. * - 5 ^ * Not to 
mention other things, she could disband the army (by law she cannot 
engage more than a certain number of men, but she is not obliged to 
engage any man) ; she could dismiss all officers, from the general com- 
manding in chief downwards. She could dismiss all the sailors too ; she 
could sell off all our ships of war and all our naval stores ; she could make 
a peace by the sacrifice of Cornwall, and begin a war for the conquest of 
♦Britanny. She could make every citizen in the United Kingdom a peer ; 
she could make every parish in the United Kingdom a university ; she 
could dismiss most of the civil servants ; she could pardon all offenders. 
In a word the Queen could by prerogative upset all the actioh of 
government within the government.” 

Statutory Powers of tke Crown over Indian administration :-Ifwe 
examine the positive powers that are vested in our King-Emperor by the 
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Government of India Act, we shall find how vast and wide they are, and 
how intimately they are bound up with the good government of the 
country. 

The territories for the time being vested in India are governed ]>y, and 
in the name of, His Majesty the King'-Emperor of India (sec. i) ; and 
the revenues of India are received for and in the name of Mis Majesty, 
[sec. 20 (i)]. 

I. His Majesty, by warrant under the Royal Sign Manual, 

(a) appoints (i) theGovernor- General of India, (s. 34), (2) members 
of the Governor-Generals’ Executive Council (s. 36), (3) the Governors 
of Presidencies of Bengal, Bombay and Madras [s. 46 (2)], (4) the Gover- 
nors of the five provinces viz., the United Provinces, the Punjab, Bihar 
and Orissa, the Central Provinces and Assam after consultation with the 
Governor-General [s. 46 (2)], (5) the members of the Governors’ Executive 
Council [s. 47 (i)], (6) Advocates-General for the Presidencies of Bengal, 
Madras and Bombay [s. 114 (i)]. 

(b) counter-signed by the Chancellor of the Exchequer, appoints 
an Auditor of Indian Accounts in the United Kingdom [5.27(1)] and 
grants pensions and gratuities to any member on the establishment of the 
Secretary of State in Council, (s. 18). 

(c) counter-signed by the Secretary of Stale, grants pensions to 
Bishops out of the Revenues of India, (s. 120). 

II. His Majesty may, by Letters patent (a) establish a High 
Court of Judicature in any territory in British India (s. 113), (b) amend, 
from time to time, the letters patent establishing or vesting jurisdiction, 
powers or authority in a High Court [s. 106 (lA.)], (c) appoint the 
Bishops of Calcutta, Madras and Bombay [s. n8 ( 0 ], (d) determine the 
functions and jurisdiction of Indian Bishops [s. 115 (o], (e) vary the limits 
of the dioceses of Calcutta, Madras and Bombay. 

III. His Majesty appoints the Chief Justices and other Judges of 
High Courts who hold office during His Majesty’s pleasure, (ss, 102, 
105). 

IV. His Majesty’s sanction is necessary for (a) the constitution of 
new Governors’ Provinces or placing part of a Governor’s Province under 
the administration of a Deputy Governor (s. 52 A.), (b) constituting a 
new Province under a Lieutenant-Governor [s, 53 { 2 )% (c) transferring 
an entire district from one province to another [s, 60 (i)], (d) constituting 
a new local legislature [s. 77 (i)]. 
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V. His Majesty’s approval is necessary (a) i’or the appointment of a 
Lieutenant CH)\'ernor [s. 5-| (i)] and the members of his Executive Council 
[s. 55 (3)], (b) for the names of persons to act as members of the Statutory 
Commission under Sec. 84 A (s. 84 A). 

VI. His Majesty’s assent is necessary before an Act passed by the 
certifying power of the Governor-General or of a Governor can have 
effect, [s. 67 B {2) & 72E (2)]. 

VI L His Majesty may signify to the Secretary of State in Council his 
disallowance of any order of the Governor-General in Council altering the 
local limits of jurisdiction of High Courts [s. 109 (3)]. 

Vni. His Majesty (a) may remove any member of the Council of 
India on an address of both Houses of Parliament ; (b) fixes the number 
of members of the Governor- General’s Executive Council [s. 36 (2)] ; (c) 
makes such rules as to the leave of absence of the Bishops of Calcutta, 
Madras and Bombay as seemed expedient to him. 

IX. (a) Every person in the Civil Service of the Crown in India holds 
office during His Majesty’s pleasure [s. 96B(i)]; (b) nothing in this 
Act shall derogate from any rights vested in His Majesty in relation 
to the Government of India, [s. 13 1 (i)] ; (c) all treaties made by the 
East India Company so far as they are in force at the commencement 
of this Act are binding on PI is Majesty (s. 132). 

§ 3 . “Territories for the time being vested.” 

The Act of 1813, while continuing the East India Company in actual 
possession, asserted the sovereignty of the Crown over its territories ; and 
the Act of 1833 declared that they were held in trust for His Majesty. 
In sec. I. of the Act of 1833 and in sec, 22 of the Indian Councils Act 
of 1861 the expression was ^‘the territories now under the dominion of 
Her Majesty” ; this gave rise to questions as to the applicability of those 
sections to territories subsequently acquired. Sec. 3 of the Indian Councils 
Act of 1893 expressly declared the applicability of the above-mentioned 
sections of the Acts of 1833 and i86i to territories subsequently 
acquired. 

§ 4. “Emperor of India.” 

In 1876 the transfer of the Government of India from the Company 
to the Crown, which had been effected eighteen years earlier, was further 
recognised by an Act of Parliament (39 & 40 Viet, c* 10) which empowered 
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the Queen to make a significant addition to her style and title. The 
circumstances which led to the passing of this statute are thus related by 
Cady Betty Balfour in her book entitled L///m's Indian 

A dmmistratwni 

‘‘When the Administration of India was transferred from the East 
India Company to the Sovereign, it seemed in the eyes of her 
Indian subjects and feudatories that the impersonal power of an adminis- 
trative abstraction had been replaced by the direct personal authority of 
a human being. This was a change thoroughly congenial to ail their 
traditional sentiments, but without some appropriate title the Queen of 
England was scarcely less of an abstraction than the Company 
itself. * * The title of Empress or Bdd^hdh could alone adequately 

represent her relations with the states and kingdoms o£ India, and was 
moreover a title familiar to the natives of the country, and an impressive 
and significant one in their eyes.” 

“Embarrassments inseparable from the want of some appropriate 
title had long been experienced with increasing force by successive Indian 
administrators, and were brought, as it were, to a crisis by various cir- 
cumstances incidental to the Prince of Wales’s visit to India in 1875-76, 
and by a recommendation of Lord Northbrook’s Government that it 
would be in accordance with fact, with the language of political docu- 
ments, and with that in ordinary use to speak of Her Majesty as the 
Sovereign of India— -that is to say, the paramount power over all, inclu- 
ding Native States.” 

“It was accordingly announced in the speech from the Thj-ojie in the 
session of 1B76, that whereas, when the direct Government of the Indian 
Empire was assumed by the Queen, no formal addition was made to the 
style and titles of the Sovereign, Her Majesty deemed that moment a 
fitting one for supplying the omission, and of giving thereby a formal 
and emphatic expression of the favourable sentiments which she had 
always entertained towards the princes and people of India.” 

To fulfil Her Majesty’s desire the Royal Titles Act (39 & 40 Viet. c. 
10.) was passed in the same year (1876). With a view to the recognition 
of the transfer of the Government of India to the Crown, it authorised 
the Queen, by Royal Proclamation, to make such addition to the style 
and titles appertaining to the Imperial Crown of the United Kingdom 
and Its dependencies as to Her Majesty might seem meet. Accordingly, 
the Queen, by Proclamation dated April 38, 1876, added to her style and 

68 



HOME GOVERNMENT* 


§1 S-6.J 

titles the words ‘Hndle Imperatrix” or ‘‘Empress of India” {London 
Qai^etk, April 28, 1876) and thenceforth “Emperor of India” formed 
part of the title of Her Successors. 

§ 5* ^‘Rights exercised by the East India Company,” 

These rights were the rights of control and direction exercised by 
the East India Company, or by the Court of Directors, or Court of 
Proprietors of that Company, either alone, or by the Direction or with the 
sanction of the Commissioners for the Affairs of India or the Board of 
Control For fuller details see notes under ^^East India Companf'^ below. 

§ 6, “The Government of India Act, 1858.” 

The Government of India Act of 1858 declared that henceforth 
“India shall be governed by and in the name of” the Queen, and vested 
in the Queen all the territories and powers of the Company. A Secretary 
of State was appointed, with a Council of 1 5 members, to transact the 
affairs of India in England. Vacancies in the Council of India could be 
filled up by the Secretary of State. The term of office was “during 
good behaviour.” No member of Council was capable of sitting 
in Parliament. The Secretary of State was empowered to divide the 
Council into Committees for the more convenient tonsaction of 
business, and to appoint one of the members to be Vice-President. 
Except in certain cases specially mentioned, the Secretary of . State 
was not bound to follow the opinion of the majority of the Council, 
but he must record his reasons for acting in opposition thereto. In cases 
of urgency he might act without consulting the Council ; and as regards 
that class of cases which formerly had passed through the Secret 
Committee of the Court of Directors, he was expressly authorised to act 
alone without consulting the Council or recording his reasons. All the 
revenues of India were subjected to the control of the Secretary of State, 
who might sanction no grant without the concurrence of the majority of 
the Council. The accounts wex*e to be audited in England, and annually 
laid before Parliament Any order sent to India directing the commence- 
ment of hostilities must also be communicated to Parliament Except 
for repelling actual invasion, or “under other sudden and urgent 
necessity,” the revenues of India might not be applied to defray the 
expense of any military operation beyond the frontier without the consent 
of both Houses of Parliament. The naval and military forces of the 
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Company were deciared to be thenceforth the forces of the Crown ; 
all officers and servants of the company in India were to be officers 
of the Crown ; and all future appointments were vested in the Crown. 
Appointments to the offices of (jOvernor-General, Covernors of Presi- 
dencies and Advocate- General, and also (by 33 and 33 VTct. ch. 97) 
of the ordinary members of the Councils in India, were to be made 
direct ; appointments to the offices of Lieutenant-Governor or other ruler 
of a Province by the Governor- General, subject to the approval of the 
Crown, and other appointments made in India remained as before. 

The Act for the Better Government of India received the Royal 
Assent on the 2nd of August, 1858, and came into operation thirty days 
later. Its effect, so far as regards the assumption of the government by 
the Crown, was announced to the Princes and People of India by a 
Proclamation of the direct supremacy of the British Crown. This 
Proclamation, “simple and natural enough as it appears at the present 
clay in the light of what has followed, was a stroke of genius at the time. 
‘It sealed the unity of Indian Government and opened a new era.’ It was 
the act of a great Sovereign Mother which appealed to oriental sentiment 
as nothing else could have done. An entirely new keynote was struck. 
Her Majesty directed her Minister to issue the great announcement, 
‘bearing in mind that it is a female Sovereign who spsaks to more than a 
hundred millions of Eastern people on assuming the direct government 
over them and, after a bloody war, giving them pledges which her future 
reign is to redeem and explaining the principles of her government.’ 
‘Such a document,’ said Her Majesty, ‘should breathe feelings of generosi- 
ty, benevolence and religious toleration, and point out the privileges 
which the Indians will receive in being placed on an equality with the 
subjects of the British Crown.’ It was the greatest event in a long history 
of great things. Now for the first time on record the whole of the vast 
continent of India, greater in extent than Europe itself, excluding Russia, 
acknowledged not only the hegemoney of a single power, but the 
guardianship of a single person”.* 

This memorable Proclamation, justly called the Magna Charta of 
India, was published at every large town throughout the Country and 
translated into the vernacular languages. In this historic Proclamation 
the (Governor-General (Lord Canning) was for the first time styled 
“Viceroy”. 

’’“‘The Plistorical Record Of the Imperial Visit to India, 1911” p. 5. 
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7. *^Tlie East India Company ” 

On December 3isb i6oo, Queen Elizabeth granted a charter to 
two hundred and fifteen English Knights, Aldermen and Burgesses 
for a term of fifteen years by the name of the “Governor and Company 
of merchants of London trading with the East Indies.” The Company 
had the following privileges under the Charter-~(a) to use any 
trade route and to have an exclusive right of trading (between the Cape 
of Good Hope and the straits of Magellan), with power to gi*ant licenses 
to trade, unauthorised traders being liable to forfeiture of all their belong- 
ings and to other penalties ; (b) to make reasonable “ laws, constitutions, 
orders and ordinances ” not contrary or repugnant to the laws, statutes or 
customs of the English realm — for the good government of the Company 
and its affairs ; (c) to impose such fines or penalties as might be necessary 
for enforcing these laws. 

Thus it will appear that the Company had the monopoly of the trade 
with all countries lying between the Cape of Good Hope and the Straits 
of Magellan. Pursuit of trade was the object of the Company’s existence 
fora century and a half. Its monopoly was continued by successive Char- 
ters of the Stuart monarchs as also by Cromwell. “Trading relations were 
instituted with Masulipatam on the East and Surat on the West coast in 
the years i6n and 1612. Madras was rented from a local Raja in 1639. 
Bombay was ceded by Portugal to the British Crown as part of the 
dower of Catherine of Braganza in 166 r, and granted in 1668 to the 
East India Company to be held of the Crown ‘as of the Manor of Green- 
wich in free and common soccage.’ Leave to trade with Bengal was 
obtained from the Moghal emperor in 1634 ; the factory at Hooghly was 
established in 1640 ; and Calcutta owes its foundation to the events of 
1686, when Job Charnock was forced to quit Hooghly by the Deputy of 
Aurangzeb and settled further down the river. The Revolution of 1688 
imperilled the ’ position of the old or London Company. It had to 
struggle for its privileges with a new* English company and after seviral 
years of contention the two were amalgamated by Lord Godolphin’s 
award of 1702 as the ‘United Company of Merchants Trading to the 
East Indies’ commonly Inown as ‘The East India Company.* 

“This Company, though not, for a long time, under the direct control 
of the Crown, became, in the eighteenth century, mixed up with Govern- 
ment loans, Tor which it undertook responsibility, in return for a grant or 
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recognition of its monopoly of the trade to India ; though the validity of 
the Crown’s claim to grant such monopoly was more than doubtful 
Partly to protect its traders and their rich ‘ forts ’ or settlements on the 
coast (Calcutta, Madras, and Bombay) from attacks by the native princes, 
partly to enable its members to hold their own against the efforts of other 
European traders (French, Dutch, and Portuguese), the East India Com- 
pany was allowed to raise and maintain a considerable army, the control 
of which was entirely in its own hands. Very naturally, the Company was 
drawn into the constant rivalries and quarrels of the native rulers some 
of whom were shrewd enough to see the advantage of enlisting its valuable 
aid on their side. In the year 1765, the Company became, in effect, a 
great territorial power by the grant, from the great Moghul, of the Diwani, 
or right of collecting taxes nominally due to that feeble ruler, and of 
administering justice, in Bengal, including Bihar and Orissa.” 

“Hitherto the direct action of the Crown in India had been confined 
to the establishment of courts of justice for the British settlers, a personal 
rather than a territorial exercise of authority ; but the acquisition of the 
Diwani was quickly followed by a period in which the Crown, though 
still declining to undertake direct Government in India, acted as a con- 
trolling and inspecting authority over the Company’s administration. This 
was done, first, under the provisions of Lord North’s * Regulating Act ’ 
of 1773, which established a Governor-General at Calcutta, in control of 
the three former ‘ Presidencies ’ of Calcutta, Madras, and Bombay with 
a Council to advise him, not only in executive but in legislative matters, 
and a Supreme Court at Calcutta, exercising jurisdiction over British 
subjects, and, in some cases, natives ; while the “ Court of Directors ” of 
the Company was made to report on financial and other matters to the 
Treasury and the Secretary of State.” 

“The scheme of 1773 was soon superseded by a scheme introduced 
by Pitt in 1784 which established a regular ^ Board of ControD in 
London, consisting of the Chancellor of the Exchequer, a Secre- 
tary of State, and four other Privy Councillors of whom one became 
^President of the Board of Control’ and, virtually, Minister for 
India. Under this scheme, the powers of the Court of Proprietors or 
share-holders in the Company ^vere greatly reduced, while those of the 
Court of Directors and the Company’s officials in India were placed 
under the dose supervision of the Board of Control and the Governor- 
General respectively. The Company was in fact, rapidly losing its 
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commercial character, as the actual conduct of trade passed into private 
hands, and as rapidly acquiring the character of a Government Depart- 
ment with vast responsibilities and machinery. In the year 1813, it was 
deprived of its trade monopoly (except^as to the tea trade with China) 
though merchants still required its licence to trade in India. Its charter was 
renewed in 1833 ;but the great territorial possessions which, by that time, 
the Company had acquired, were declared by it to be held in trust for 
the Crown ; and its commercial monopoly and control over private traders 
were abolished. On the renewal of the Company’s charter in 1853, the 
Crown encroached further on the independence and influence of the 
Company, by bringing* the enormous official jDatronage it had hitherto 
exercised, under Regulations of the Board of Control ; and the final step 
was taken when, after the suppression of the Indian Mutiny a great 
Act of Parliament of the year 1858 definitely brought the Company’s 
territories within the dominions of the Crown ; the territories formerly 
under the control of the East India Company were vested in the Crown ; 
and all the powers and liabilities by treaty or contract, of the East 
India Company, as well as the old Board of Control, passed to a newly 
created Secretary of State for India “ 77 ^^ Governme 7 tt of the 

Biitish Empire pp. 8r — 84. 

An Act of 1873(36 Viet. c. 17) formally dissolved the East India 
Company from January r, 1874. 

§ 8. “Rights incideBtal” 

One of these rights inherited by the Government of India 
from the East India Company is the power to cede territory. This 
power was granted to the Company by the Charter of 1758. “It 
expressly granted to the Company power, by any treaty of peace 
made between the Company, or any of their officers, servants, or agents, 
and any of the Indian princes or Governments, to cede, restore, or dis- 
pose of any fortresses, districts, or territories, acquired by conquest from 
any of the Indian princes or Governments during the late troubles 
between the Company and the Nabab of Bengal, or which should be 
acquired by conquest in time coming, subject to a proviso that the Com- 
pany should not have power to cede, restore, or dispose of any territory 
acquired from the subjects of any European power without the special 
licence and approbation of the Crown. This power has been relied on as 

n 
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the fouiidatioHj or one of the foundations, of the power of the (Kneinnient 
of India to cede territory ” — liberty p. 36, LacJinn ^arayunvs. Kaja I rnfab 
Singhs 2 All. I. 

THE SECRETARY OF STATE. 

2. (1) Subject to the provisions of this Act, the 

, Secretary of State^ has and performs 

[1858, s. 3.1 21 and ^ 

22 Viet. c. 106. all such or the like powers and 

duties relating to the government or revenues of 
India,® and has all such or the like powers over all 
officers appointed or continued under this Act, as, if 
the Government of India Act, 1858,^ had not been 
passed, might or should have been exercised or per- 
formed by the East India Company,'* or by the Court 
of Directors or Court of Proprietors of that Com- 
pany, either alone or by the direction or with the sanc- 
tion or approbation of the Commissioners for the Affairs 
of India,® in relation to that government or those 
revenues and the officers and servants of that Com- 
pany, and also all such powers as might have been 
exercised by the said Commissioners alone. 

(2) In particular, the Secretary of State may, 

[1833, s. 23.] [1919 provisions of this Act, 

and sch., Pt. II.] «or Tules made thereunder,” Super- 
intend, direct and control all acts, operations and 
concerns which relate to the government or revenues 
of India, and all grants of salaries, gratuities and 
allowances, and all other payments and charges, out 
of or on the revenues of India. 
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(3) “ The salary of the Secretary of State‘s shall 
^ j he paid out of moneys provided by 
Parliament, and the salaries of his 
Under- Secretaries and any other expenses^ of his 
department may he paid out of the revenues of India 
or out of moneys provided hy Parliament.” 

§ 1. “The Secretary of State.” 

The authority of the Crown over India is exercised in England 
by “the Secretary of State.” This section speaks of “the Secretary 
of State” because in the eye of English constitutional law, the office 
of the Secretary of State is a unit, and any Secretary of State is, 
theoreticail}?-, capable of discharging the duties of any other. “ When 
I say ‘ Secretary of State,’ ” said the Earl of Derby, “I must add that, 
although the name which may be given to the head of the Indian 
Government may not be a matter of much importance, we thought 
that in the formation of such an office it would be more advisable and 
more in conformity with constitutional practice to give the name of 
Secretary of State to a high officer upon whom Her Majesty is pleased 
to devolve the exercise of duties under her Royal sanction. As regards 
the colonies and foreign affairs, so as regards India, the same title is given 
to the presiding officer, as there will be this additional convenience, 
though not at first contemplated, that either of the Secretaries of State 
will be able to sign papers and perform duties in the absence of the 
Secretary of State for India.” 

This theory was practically given effect to during the absence of 
the Rt. Hon. Mr, Montagu, the Secretary of State for India, from 
England in the winter of 1917-18. The Cabinet was of opinion that the 
following would suffice as a temporary expedient : — Despatches to India 
required the signature of the Secretary of State but any Secretary of State 
might act for another and despatches were signed by Mr. Long, another 
Secretary of State. Most of the powers of the Secretary of State were 
exercised by the Secretary of State in Council, and as the Act provided for 
meetings of the Council in the absence of the Secretary of State, the 
Council continued to sit weekly, the Vice-President presiding* Urgent 
questions of the first importance were decided by 'the Cabinet. HeJs 
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assisted by two Under-Secretaries, one permanent, who is a member of 
the Civil Service, the other parliamentary, who changes with the govern- 
ment 

We should remember in this connection that the position of the 
Secretary of State for India is different from that of the Secretary of 
State for the Colonies. In Canada and in the other dominions the 
Executive Government is, as in India, vested in the Crown, but the 
administration is entrusted to the Governor- General or Governor, and not 
to the Secretary of State who owes his actual authority solely to the fact 
that the Crown acts on his advice ; in India, on the contrary, there is a 
duplication of authority : the superintendence, direction and control of the 
civil and military government of India is vested in the Governor-General 
in Council, but he is required to pay due obedience to all such orders 
as he may receive from the Secretary of State, and the Secretary of 
State, again, may superintend, direct and control all operations and 
concerns which relate to the government of India and to its revenues. 
‘In an other respect also the position of the Secretary of State for India 
differs from that of the Colonial Secretary of State, vk\ that .the 
Secretary of State for India has a council to advise and correct him— 
but the Secretary of State for the Colonies has none. The Secretary 
of State for India is a member of either House of Parliament, a Cabinet 
Minister and a Privy Councillor. To understand his position clearly 
we should know something about the Ministry, the Cabinet and the 
Privy Council. 

T/te Ministry— The word “Ministry” is of wider meaning than the 
word “Cabinet.” The Ministry consists of all those executive officers who 
have seats in Parliament. It is composed of an inner part that formulates 
the policy of government and an outer part that follows the lines laid 
down ; the inner part is the cabinet which contains the more prominent 
party leaders who are also holders of the principal offices of state ; while 
the outer part consists of the heads of the less important departments, 
the parliamentary Under- Secretaries, the whips* and the ♦officers of the 
royal household. But all of them are not members of the Cabinet. The 
pre-war Cabinet consisted of 21 persons ; but besides these there were 33 

* “The whips are the agents through whom party machinery is used for the 
conduct of the business of the House. They are the eyes and ears of "their party 
chief. It is their business to try and discern the direction in which sect’ons of 
opinion are moving, to hear any mutterings of discontent, and to suggest methods 
for mitigating or removing it .” — liberty Parlimnmt^ P* 3^53* 
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noii'Cabinet ministers in Parliament. These latter are the “political 
officers ” who are expected to resign their offices when the cabinet is 
defeated in the House of Commons. The ministry is formed in the 
following way : the King sends for the recognised leader of the political 
party which has the majority in the House of Commons and asks him to 
form a Ministry. If this leader thinks that his party will approve of his 
assuming such a responsibility, he accepts the commission, and, usually 
after due consultation with other prominent members of his party, gives 
to the sovereign a list of the men whom he recommends for appointments 
to the chief offices of State. These the Sovereign appoints and commis- 
sions as a matter of course. They are always men chosen from among 
members of both blouses of Parliament, and generally because they have 
proved their ability to lead there. The leader chosen by the Sovereign to 
form the ministry stands at its head when formed and is customarily 
known as the Prime Minister. 

of the Ministry to the Cro^o/t : — For each public act of the 
Crown the responsibility lies with a minister. ( For acts of the 
Crown, such as correspondence with related monarchs, marriages etc. 
ministers are not responsible.) Though ignorant of the matter at the time 
it occurred he becomes answerable if he retains his post after it comes to 
his knowledge. The rule is so universal in its operation that there is 
not a moment in the King’s life, fi'om his accession to his demise, during 
which there is not some one responsible to Parliament for his public con- 
duct” {Todd) A minister is now politically responsible for everything 
that occurs in his department, whether counter-signature or seal is affixed 
by him or not ; and all the ministers are jointly responsible for every 
highly important political act. 

The King has to follow the advice of his Ministers. It is said that he 
might disregard their advice if he could find others who were willing to 
adopt his policy and assume responsibility for it. Such an alteimative 
is a very remote possibility in England to-day- It could only be brought 
about in one of two ways — 

fa) He might dismiss the ministry* This right to dismiss a ministi'y, 
although unquestionably within the pi*erogative of the Crown, seems to 
be regarded as one of those powers which the close responsibility of the 
Cabinet to the House of Commons has practically made obsolete. Cir- 
cumstances, however, might arise in which it is evident that the Ministry 
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and the House of Commons no longer represented the t>pinion of the 
country and the Crown might, by dismissing a ministry, force a disso- 
lution and appeal to the electorate. 

The other way in which a change of ministry could be brought 
about by the Crown would be by a refusal to consent to some act which 
the ministry deemed essential to their remaining in office. 

Unhampered by the advice of his ministers the Crown chooses the 
Premier who, in his turn, chooses his colleagues and is responsible for 
their selection. These ministers direct the action of the Crown in all 
matters relating to the government and are completely responsible for all 
political acts done by the Crown during their tenure of office. 


According to the earlier theory of the constitution the ministers were 
the counsellors of the king. It was for them to advise and for him to 
decide. Now the position is almost reversed. The king is consulted, but 
the ministers decide. It is now commonly said that, with the Crown, influ- 
ence has been substituted for power ; or, as Bagehot puts it in his own 
emp'fcg^tic .way, |he^C.rQwn has “ three rights— the right to- be • ccm.JuUed, 
the right to encourage, and the right to warn. And a king of great sense 
and; sagacity. would want no others.'’ ’’ 

^ * L (' 'i . 

We should here refer tok\\^ immerngidal customs of thexonstiiution. 

■' I ^ ‘ V 

The first is that the ministers must not bring the* King’s tiaiiie liito poii|i^aI 
controversy in any way or tefer to his personal wishes in argument either 
within or ou|:side the Parliament. The second is that the Sovereign is 
absent from Cabinet meetings. His absence has, indeed, had three dis- 
tinct effects— (<^) it has helped to free the individual members of the 
^Cabinet from royal pressure ; {d) it has made it easier jfor them to act as 
a unit in their relation to the Crown ; and (c) it has midcd to remove 
him from the discussion of public policy until it has been definitely for- 
mulated. 


Ministerial Responsibility ^ — If the ministers are defeated on any im- 
portant measure in the House of Commons, or if any vote of censure is 
passed upon them in that House, they must resign,— such is the com- 
mand of precedent, — and another ministry must be formed which is in 
accord with the new majority. The Ministers must resign together 
because the best form of responsibility for their conduct of the Gov- 
ernment can be secured only when their measures are taken in concert, 
and the Blouse of Commons would be cheated of -all real control of them 
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if they could, upon each utterance of its condemnation of an Executive Act, 
or upon each rejection by it of a measure proposed or supported by tlie|n, 
‘throw overboard’ only those of their number whose departments were 
most particularly affected by the vote, and so keep substantially the 
same body of men in office. If a defeated or censured ministry think 
that the House of Commons in its adverse vote has not really spoken 
the opinion of the constituencies, they can advise the Sovereign to dissolve 
the House and order, a new election ; that advice must be taken by the 
Sovereign ; and the ministers stand or fall according to the disposition 
of the new House towards them. — Woodrow Wilson, 

The Cabinet — Prof. Dicey has said “ that while the Cabinet is a word 
of every-day use, no lawyer can say what a cabinet is Bagehot, however, 
has undertaken to define the Cabinet. He calls it, first, “a board of con- 
trol chosen by the legislature, out of persons whom it trusts and knows, 
to rule the nation ; ” and, again, he designates it, “ as a combining com- 
mittee, a hyphen which joins, a buckle which fastens, the legislative part 
of the state to the executive part of the state.” Professor GneisT^calis the 
Cabinet the council of ministers, those members of the PrKy Council 
who are the heads, for the time being, of the executive departments. 

The Cabinet is thus a Secret Committee of the Privy Council com- 
posed of the heads of the executive departments, selected from among 
the members of both Houses of Parliament belonging to the party in 
the House of Commons dominant for the time being and jointly and 
severally responsible to it. It does not consist invariably of the same 
number of ministers. The Cabinet usually consists of twenty-one 
ministers viz. — (i) Lord High Chancellor, (2) Lord President of the 
Council, (3) Lord Privy Seal, (4) First Lord of the Treasury, (5) 
First' Lord of the Admiralty, (6-10) five Secretaries of State (Home, 
Foreign, Colonies, India and War), (ii) Chancellor of the Exchequer, {12) 
Secretary for Scotland, (13) Chief Secretary to the Lord- Lieutenant of 
Ireland, (14) Post- Master- General, (15-ifi) four Pesidents of Committees of 
the Privy Council (Board of Trade, Local Government Board, Board of 
Agriculture, Board of Education), (19) Chancellor of the Duchy of 
Lancaster, (20) First Commissioner of Works, (21) Attorney- General. 
During the out-break of the Great War, however, several new temporary 
ministries were created. 

The position and functions of some of these high officers of State 
have now to be explained. 
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The First Lord of the Treasury : — This office is now invariably held 
by the Prime Minister. The holder of it receives /5000 year. It is 
within the choice of the Prime Minister to hold another office, if he wills. 
He usually chooses to occupy the office of First Lord of the Treasur}’, 
because the official duties of that place are nominal only and leave him 
free to exercise his important functions as leader of the party in power. 
He selects the members of the ministry in the way previously explained. 

It is said, and truly, that the Prime Minister is unknown to the law ; no 
salary is attached to the office, if office, it can be called ; the term does 
not occur in any Act of Parliament, nor in the records of either House. 
In two formal documents only does he find place. Lord Beaconsfield 
described himself in the Treaty of Berlin as Prime Minister of England ; 
and on December 2, 1905, King Edward VII by Royal Proclamation gave 
place and precedence “ to our Prime Minister, next after the Archbishop 
of York.” iAnsou.) 

The Prime Minister has considerable patronage at his disposal He 
exercises a general supervision over all departments of State. He decides 
differences between two or more Cabinet ministers, his decision being- 
subject to a possible appeal to the whole Cabinet, Pie stands between 
the Cabinet and the Crown — It is he who acts as the connecting link with 
the Cabinet as a whole and communicates to the Crown their collective 
opinion. To such an extent is the Prime Minister the representative of 
the Cabinet that whereas the resignation of any other minister creates only 
a vacancy, the resignation of the Premier dissolves the Cabinet altogether. 
Finally, the Prime Minister must keep a careful watch on the progress 
of all government measures ; and he is expected to speak, not only on 
all general questions but on all the most important government bills. 

The Lord High Chancellor ^ — is the most notable officer in the 
whole system. He is president of the House of Lords, of the Court of 
Appeal, of the High Court of Justice, of the Chancery Division of the 
High Court, and he is a member of the Judicial Committee of the Privy 
Council, and he actually sits in all these except the High Court — in the 
House of Lords and the Privy Council always, and in the Court of Appeal 
often. More singular still, he is the political officer of the law ; he is 
member always of the Cabinet ; and like the other members, belongs to 
a party and goes in or out of office according to the favour of the 
House of Commons exercising, while in office, the functions of a 
Minister of Civil Justice. Important and unique as the position of 
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the Loixl Chancellor is, he is the most highly paid officer of the Crown 
in England, his salary being £io,ooo per annum. 

The Sirrefirr/ts of of the great departments to-day 

represent the product of a curious e\olution of the ancient Secretariat 
of State. Originally there was but a single official who bore the 
designation of Secretary of State. In the earlier eighteenth century a 
second official was added, although no new office was created. At the 
close of the century a third was added, after the Crimean War a fourth, 
and after the Indian Mutiny of 1857 a fifth (775. the Secretary of State 
for India). Idiere are now, accordingly, five ‘‘principal Secretaries of 
oF F/t'orv oca/pffpijf f//e qfhr ami each^ for a few 
siaiitiorv resfridiims^ compcknf icgally io exercise the functions of 
any or all of the olhersF In practice each of the five holds strictly 
to his own domain. The group comprises : (i) the Secretary of State 
for the Home Department, assisted 'by a parliamentary under-secretary 
and a large staff of permanent officials, and possessing functions of a 
highly miscellaneous sort — those, in general, belonging to the ancient 
Secretariat which have not been assigned to the care of other depart- 
ments ; (2) the Secretary of State for Foreign Affairs, at the head of a 
department which not only conducts foreign relations but administers 
the affairs of such protectorates as are not closely connected with any 
of the Colonies ; (3) the Secretary of State for the Colonies ; (4) the 
Secretary of State for War ; ancUs) the Secretary of State for India., 

The Adnihiisiraiive Boards, — The heads of a variety of administrative 
boards or commissions are very commonly admitted to the Cabinet, 
though sometimes they are not of the Cabinet. Two— the Board of 
Trade and the Board of Education — originated as committees of the 
Privy Council. Three others — the Board of Agriculture, the Board of 
Works and the Local Government Board— represent the development of 
administrative commissions not conceived of originally as vested with 
political character. All are in ' effect independent and co-ordinate 
governmental departments. At the head of each Board is a President 
(save that the Chief of the Board of W^Mrks is known as First 
Commissioner) and the membership embraces the Five Seci*etaries of 
State and a variable number of other important dignitaries. This 


♦ A recent example will illustrate this theory. During the . absence of Rt. 
Hoffble Mr. Montagu, the Secretary of State for India, anoiher Secretary of 
State signed all despatches for India for him. 
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membership is but nominal. No one of the Boards actually meets, and 
the work of each is performed entirely by its president with, in some 
instances, the assistance of a parliamentary under-secretary, ^dn prac- 
tice, therefore, these boards are legal phantoms that provide imaginary 
colleagues for a single responsible minister.” 

The Privy CoimciL — Is nominally an assembly of advdsors to the 
Crown. Its main duty now is to advise the Crown as to the issue of 
ordinances, which ale known on that account to the English law as 
Orders in Council. During the last hundred years the Council has been 
nominated by the Sov'ereign on the advice of the minister.'a. Its members 
are the only constitutional advisors of the Crown, and it is only as 
members of the Privy Council that the various ministers are permitted 
to advise the Crown. There is no limit to the number of its members. 
Every British subject* is eligible to appointment. Us members are 
appointed for life and bear the title of “Right Honorabje” and take 
precedence after Knights of the Garter. Each member has to take an 
oath to give advice according to the best of his discretion, and for the 
King’s honour and public weal : to keep the king’s counsel secret : to 
avoid corruption : and to act in all things as “a good and true councillor 
ought to do to his Sovereign Lord.” (Blacksionc), 

Of late years membership in the Privy Council has been conferred as 
a sort of decoration for services in politics, literature, science, arts, 
administration or war. Its personnel includes among others — the royal 
princes and the archbishops, the great officers of state and of the royal 
household, the Speaker of the House of Commons, the ambassadors, the 
principal colonial governors, colonial statesmen and certain high judicial 
officers. It is presided over by an officer who is called the Lord 
President of the Council : he manages the debates in the Council, puls 
proposals from the Sovereign for discussion at the Council table and 
reports to the Sovereign the resolutions adopted thereon. 

As a matter of actual practice the general body of the Privy Council 
has ceased to exercise its ancient functions of advising the Sovereign ever 
since the principle of government by cabinet was introduced in the reign 
•of William in. It is understood that now only those privy councillors 
attend its meetings who are specially summoned for the purpose of 

^ Indians, as British subjects, are also eligible to be admitted to member- 
ship of the Privy Council. The Rt, Hon’ble Mr. Ameer Ali and H. E. Lord 
Sinha are the only Indians so far admitted. 
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advising the Sovereign at whose residence meetings are held once in 3 or 
4 weeks. The quorum is fixed at six with the clerk whose signature 
is authentication of its deliberation. The Privy Council is still, however, 
in theory the only instrument through which the Sovereign can ex- 
ercise his prerogative (meaning, according to Dicey, “the residue of 
discretionary or arbitrary authority which at any time is legally left in 
the hands of the Crowir’), being the only body of ministers recognized by 
law, and retains certain powers of quasi-legislation the issuing of 
Orders in Council. The only occasion on which the Privy Council 
assembles as a body is that of proclaiming a new Sovereign. 

The Privy Council does real work to-day only through certain small 
committees or select bodies of Pi*ivy Councillors (wb'., the Judicial 
Committee, the Board of Trade, the Board of Education and the Local 
Government Board) which are of considerable importance. But it is only 
one such committee which has an important bearing on the British Indian 
constitution the Judicial Committee of the Privy Council This' 
committee was constituted in 1833 by an Act of Parliament called — “An 
Act for the better Administration of Justice in His Majesty^s Privy 
Council” (3 and 4 Wm. IV., C. 41.) to hear appeals to His Majesty in 
Council “from the decisions of the various courts of judicature in the 
East Indies and in the plantations, colonies and other Dominions of His 
Majesty abroad.” By this Act, therefore, the Judicial Committee of the 
Privy Council is the Supreme Court of Appeal for British India and 
the Briti.sh Colonies. 

The members of this Court, as pri\'y councillors, are appointed by the 
Crown. They are subject to dismissal by the Crown and to impeach- 
ment by Parliament. Except in case of their death, resignation, dismissal 
or impeachment, at an earlier date, they hold office for the life of the 
royal person appointing them and for six months subsequent to his or 
her decease. The statutes (3 and 4 Wm. IV., c. 41 and 34 and 35 Viet, 
c. 91) require that the committee shall be composed of those privy 
councillors who are, for the time being, Lord President of the (Privy) 
Council and Lord Chancellor, those who fill or have filled high judicial 
offices, and of two other councillors specially designated by the Crown ; 
also that from those councillors who have filled judicial offices in India 
or the Colonies, two shall have seats in the Committee. ’ These last four 
receive remuneration. 

The jurisdiction of this Court is chiefly appellate. Appeals are taken 
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to it from the Court of Arches (an ecclesiastical Court for the trial of 
ecclesiastical cases) at Canterbury, from vice-admiralty <'ourts abroad, 
from the Isle of Man, the Channel islands, British India, and the colonics 
generally. This appellate jurisdiction is almost wholly regulated hy 
statutes and the proceedings are in the form of a petition to the (h'own 
in whose name the judgment is delivered. This illustrates the truth of 
the saying that “the King is the fountain of justice” which means tliai it is 
the prerogative of the Crown to dispense justice to the subjects. The 
Sovereign is presumed to be present in every British Court and to dccidc 
cases. The King is not the “author” but the “distributor’ of justice. 
“He is not the spring, but the reservoir from whence right and equity 
are conducted by a thousand channels to every individual” 

As a member of the British Cabinet, the Secretary of State for India 
is responsible to, and represents the authority of, Parliament. He is 
appointed by the delivery of the seal of office and he continues in office 
so long as the Cabinet of which he is a member, is in power, unless, of 
course, he wffiiingly resigns or is compelled to resign by a vote of want 
of confidence passed by the House of Commons. 

T/ie statutory powers and duties of the Secretary of State *. — The powers 
and duties of the Secretary of State— as distinguished from those of the 
Secretary of State in Council — are as follow— 

I. The Secretary of State has and performs all such or the like 
powers and duties relating to the government or revenues of India, and 
has all such or the like powers over all officers appointed or continued 
under this Act, as, if the Government of India Act, 1858, had not been 
passed, might or should have been exercised or performed by the East 
India Company, or by the Court of Directors or Court of Proprietors of 
that Company. (Sec. 2.) 

3. He may, subject to the provisions of this Act, superintend, direct 
and control the whole administrative machinery in India (sec. 2) ; but the 
, Secretary of State in Council may, notwithstanding anything in this 
Act, by rules approved by Parliament, regulate and restrict the powers 
of superintendence, direction and control vested in the Secretary of State. 
(Sec. 19A.) 

3. He may fill up any vacancy in the Council of India. [Sec. 3 (2I] 

4. He may, for special reasons of public advantage* re-appoint, for 
a further term of five years, any member of the Council of India whose 
term of office has expired. [Sec. 3 (5).] 
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5. He may prescribe the quorum for meetings of the Council of 
India. [Sec. 6 ( 0 *] 

6. He is the president of the Council of India, with power to vote. 
[Sec. 7 (I)-] 

7. He may remove any member appointed to be the Vice-President 
of the Council of India. [Sec. 7 (2).] 

8. He ordinarily presides at meetings of the Council of Hidia. 
[Sec. 7 (j)-] 

9. He directs when meetings of the Council of India shall be con- 
vened. (Sec. 8.) 

10. He has to approve in writing* all acts done at a meeting of the 
Council held in his absence. [Sec. 9 (3).] 

11. He may reepure that, in case of difference of opinion on any 
question decided at a meeting of the Council, his opinion and the reasons 
for it be entered in the minutes of the proceedings. [Sec, 9 (4).] 

12. He may constitute committees of the Council of India for the 
more convenient transaction of business. (Sec. lo.) 

13. Pie may issue orders to the Governor-General in Council who 
must pay due obedience to them. (Sec. 33). 

14. He has to be informed about any hostilities commenced by the 
Governor-General in Council or any treaties made by them. [Sec. 44 ($).] 

15. He may, if he thinks fit, by order revoke or suspend, for such 
period as he may direct, the appointment of a council for any or all of 
the Governors’ provinces. [Sec. 46 (3).] 

16. His appj'oval is necessary for taking any part of British India 
under the immediate authority and management of the Governor-General 
in Council. (Sec. 59.) 

17. His sanction is necessary if the period between the dissolution 
of either House of the Indian Legislature or a Governor’s Legislative 
Council and its next session is prolonged beyond six months. [Secs. 63D 
(c^ and 72B.] 

18. At the expiration of ten years after the passing of the Government 
of India Act, 1919, with the concurrence of both Houses of Parliament 
be is to submit, for the approval of His Majesty, the names of persons to 
form the Statutory Commission. (Sec. 84A.) 
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19. Subject to rules prescribed by the Secretary of State in Council 
with the concurrence of a majority of votes at a meeting of the Council of 
India, the Secretary of State may make appointments to the Indian 
Civil Service of persons domiciled in India. [Sec. 97 (6),] 

20. The Governor- General in Council has to transmit to the Secretary 
of State an authentic copy of every order altering the local limits of 
jurisdiction of high courts. [Sec. 109 (2).] 

21. He may direct that any rules to which sec. 129 A (i), applies 
shall be laid in draft before both Houses of Parliaments. 

23 . All lawful orders of the East India Company, so far as they are 
in force at the commencement of this Act, are deemed to be orders given 
by the Secretary of States under this Act. (Sec. 133.) 

For the Powers and Duties of the Secretary of State In Council sec 
Notes under sec. 6(1.) 


§ 2. “Revenues of India.” 

The term “revenues of India” occurs here and elsewhere in the Act, 
though it would have been more correct to speak of the revenues of 
“British India”. See Notes under Sec. 3 o. 

§ 3. **Gover»iHeiit of India Act 1858.*' 

See Notes under sec. /. 

§4, “East India Company/’ 

Sec Notes under sec. r. 

g 5, “Commissioners for the affairs of India.” 

The Act of 1 784 begins by establishing a board of six commissioners, 
who were formally styled “the Commissioners for the Affairs of India,” 
but were popularly known as the Board of Control. They ha\'e to 
consist of the Chancellor of the Exchequer and one of the Secretaries of 
State for the time being, and of four other Privy Councillors, appointed by 
the King, and holding office during pleasure. There was to be a quorum of 
three, and the President was to have a casting vote. They were unpaid, and 
had no patronage, but were empowered “to superintend, direct and con- 
trol all acts, operations and concerns which in anywise relate to the civil 
or military Government or revenues of the British Territorial Possessions 
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in the East Indies” They were to have access to all papers and instru- 
ments of the Company, and to be furnished with such extracts or copies 
as they might require. The Directors were required to deliver to the 
Board of Control copies of all minutes, orders, and other proceedings 
of the Company, and of all despatches sent or received by the Directors 
or any of their Committees and to pay due obedience to, and be bound 
by, all orders and directions of the Board, touching the civil or military 
Government and revenues of India, The Board might approve, disapprove, 
or modify the despatches proposed to be sent by the Directors, might 
require the Directors to send out the despatches as modified, and in case 
of neglect or delay, might require their own orders to be sent out without 
waiting for the concurrence of the Directors. A Committee of Secrecy, 
consisting of not more than three members, was to be formed out of the 
Directors, and when the Board of Control issued orders requiring secrecy 
the Committee of Secrecy was to transmit these orders to India, without 
informing the other Directors.— sec n/so notes tinder sec, i. 

§ 6 “The Salary of the Secretary of State.” 

'the Secretary of State for India, like the other Secretaries of State, 
gets an annual salary of ^5,000. Ever since 1858 his salary has been 
paid out of the revenues of India ; but the transfer of his salary to the 
British estimates has been demanded by the Indian National Congress 
for many years : the authors of the Montagu- Chelmsford Report accept 
the view of the Congress and they give their reasons for so doing in 
para. 294 of their Report which runs as follows - 

‘‘Whatever control over Indian affairs the Secretary" of State keeps 
he keeps in the name of Parliament ; and it will not suffice to improve the 
agent, so long as his relations with his principal are not what they should 
be.. Of all the great departments of the State, the India office is at pre- 
sent the least concerned with Parliament. Parliamentary control cannot 
in fact be called a reality. Discussion is often out of date and ill-inform- 
ed ; it. tends to be confined to a little knot of members and to stereo- 
typed topics ; and it is rarely followed by any decision. We fully realise 
the other pre-occupations of Parliament, and yet we are sure that means 
must be found of enabling it to take a real and continuous interest in 
India. No one would wish matters that ought to be discussed and 
settled in India to be debated and decided in Parliament ; but there 
remain large questions of policy with which only Parliament can deal. 
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We are anxious that Parliament should be in a position to take them up 
with interest and to decide them with knowledge. We have alreatiy 
made one important proposal —that for periodic commissions to deal with 
the political progress of India — whicli will be of value for this purpose. 
We will add two further suggestions. We advise that the Secretary of 
State's salary, like that of all other Ministers of the Crown, should be 
defrayed from home revenues and \’Oted annually by Parliament. I'his 
will enable any live questions of Indian administration to be discussed by 
the House of Commons in Committee of Supply, On previous occasions 
when this proposal has been made it has encountered the 'objection that 
it would result in matters of Indian administration being treated as party 
questions. Without entering into speculations as to the future of parties 
in Parliament, we do not see why this result would follow from such a 
debate more than from the existing debate on the budget. 

It mi gilt be thought to follow that the whole charges of the India Ofhee 
establishment should similarly be transferred to the home E.xchequer ; 
but this matter is complicated by a series of past transactions, and 
by the amount of agency work which the India Ohice does on behalf 
of the Government of India ; and we ach ise that our proposed 
committee upon the India Office organization should examine it and 
taking these factors into consideration determine which of the various 
India Office charges should be so transferred, and which can legitimately 
he retiiined as a burden on Indian revenues. 

The {?;/ the Home Adminisfraiion of Indian A£airs^^ 

whom the question was referred gave their decision in the following para- 
graph of their Report — 

“We have now to consider what alteration should be made in the 
present system under which the whole of the charges on account of the 
India Office are payable from the Indian revenues. We understancD |hat 
it is the intention of Plis Majesty’s Government that the salary of the 
Secretary of State should, like that of all other Ministers of the Crown, be 
defrayed from Home revenues and voted annually ]>y Parliament. Our 
main principles have already led us to distinguish the political and ad- 
ministrative duties of the Secretary of State, acting as a Minister, from 
the agency business conducted by the India Office on behalf of the Indian 
authorities. It appears to follow as a general conclusion that the charges 
incidental to the former should be met from British revenues. They form 
a normal part of the cost of Imperial administration, and shemid in equity 
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be treated similarly to other charges of the same nature. We include 
under this head the charges on account of the Advisory Committee, 
which is constituted to assist the Secretary of State in the performance of 
his Ministerial responsibilities. Charges on account of agency work 
would naturally continue to be borne by India, in whose interests they are 
incurred. The exact apportionment is clearly a matter of technical detail 
which is best left for Settlement between the India Office and the Trea- 
sury. The principle that we would lay down is that, iij addition to the 
salary of the Secretary of State, there should be placed on the Estimates 
(a) the salaries and expenses (and ultimately pensions) of all officials and 
other persons engaged in the political and administrative work of the 
Office, as distinct from agency work ; (3) n, proportionate share, deter- 
mined with regard to the distinction laid down in head (^?), of the cost of 
maintenance of the India Office ; the exact sum payable under heads (a) 
and (3) to be determined by agreement between the Secretary of State 
and the Lords Commissioners of the Treasury from time to time. Any 
arrangement made under this scheme would supersede the adjustment 
agreed to between the India Office and the Treasury as a result of the 
recommendations of the Royal Commission on Indian Expenditure, over 
which Lord Welby presided. The India Office building and site and 
other similar property paid for in the past by Indian revenues, and now 
held by the Secretary of State for India in Council, would continue toloe 
Indian property.— C. C. 7?. paraj^, * 

The Joint Select Committee “think that all charges of the India Office, 
not being ‘agency’ charges, should be paid out of moneys to be provided 
by Parliament.” 

§ 7. “Shall be paid.” 

It will be noticed that it is compulsory on Parliament to provide for 
the salary of the Secretary of State out of British revenues : whereas in 
the case of the salaries of his under-secretaries and any other expenses of 
his department it is optional iox Parliament to pay them out of Indian or 
British revenues. 

§ 8. “ His Under-Secretaries.” 

The Secretary of State for India has under him two Under-Secretaies 
viz. the Permanent Under-Secretar>^ and the Parliamentary Under-Secre- 
tary : the former gets '£zqoo^ and the latter r 500, per annum, The 
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Permanent Under*Secretary remains in officcj whether the ministry and, 
with it, the Secretary of State, change or not. The Parliamentary Under- 
secretary is thus the responsible proxy of the Secretary of State ; he 
changes with every change of ministry. We find as a matter of fact 
that the Parliamentary Under- Secretary usually belongs to the House of 
Lords, if the Secretary of State for India is a member of the House of 
Commons, and vice versa. Thus when Lord Morley — a member of the 
House of Lords — was Secretary of State for India, his Parliamentary 
Under-Secretary, the Rt. Hon. Mr, Montagu, was a member of the House 
of Commons ; again the Rt. Hon. Mr. Mantagu and Loixl Sinha 
are members of the House of Commons and the House of Lords respec- 
tively. The underlying principle seems to be that there is to be 
responsible spokesmen for the India Office in both Houses of Parliament, 

§9. “Any other expenses.” 

His Majesty’s Government have decided to make a contribution of 
1 36, 500 per annum with effect from the current financial year towards 
the cost of administration of the India Office. This amount is made up 
as follows ; — 

1. {ct) Salary of Secretary of State and Parliamentary Under-Secre- 
tauly, ;^6,5 oo, (b) estimated cost of the portion of the India Office estab- 
lishment which is employed on administrative and political, as distinct 
from agency functions, £, 130,000. 

2. A contribution of £ 40,000 per annum on account of the cost of 
the India Office has hitherto been made in pursuance of the recommenda- 
tions of the Welby Commission so that the additional contribution which 
will be paid in consequence of the passing of the Government of India 
Act 1919 is ;i^96,5oo. The amount shown against item {b) has been adopt- 
ed on the recommendation of a Committee appointed by Plis Majesty’s 
Government to assess the cost of the India Office establishment employed 
respectively on Agency and non-Agency functions and it will be in force 
for 1920-21 and the following four years, at the end of which period steps 
will be taken to reassess the contribution on the information, then avail- 
able. 

3. As a result of this settlement the annual debate on Indian affairs in 
the House of Commons will take place not as hitherto on the presentation 
of the East India accounts but on the occasion when the Civil Service 
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estimates in which the contribution towards the cost of the India Office is 
included are brought up for consideration in the Committee of Supply. 

See Notes under the heading — Salary of the Secretary of State^ above. 

THE COUNCIL OF INDIA. 

3. (1) The Council of India' shall consist of such 

The Council of India, ^lumber of members, not less than 
[1858, s. 7, 1907, s. i.i “eight” and not more than “twelve’^ 

as the Secretary of State may determine. 

“ Provided that the Council as constituted at the 


[1869 c. 97, S. I.] 


time of the passing of the Govern- 
[1919. s. 31 (i)-] Hfient of India Act, 1919, shall not 
be affected by this provision, hut no fresh appointment 
or re-appointment thereto shall be made in excess of 
the maximum prescribed by this provision.” 

(2) The right of filling any va- 
[1869 c. 97, s. I.] cancy in the council shall be vested 
in the Secretary of State. 

(3) Unless at the time of an appointment to fill 
a vacancy in the council “one-half” 
1916, Sch. 1, 1919, of the then- existing members of the 
^ ' council are persons who have served 

or resided in “India” for at least ten years, and have 
not last left India more than fiive years before the date 
of their appointment, the person appointed to fill the 
vacancy must be so qualified. 

;i869, c. 97 s. 2 j 1907, i^) member of the .council 

S.4; 1919.8. 31 (3).] shall hold ojB&ce, except as by this 
section provided, for a term of “five” years. 


[1858, s. 10 ; 1907, s. 2 ; 
1916, Sch. I, 1919, 

31 (z)- 3 


[1869, c. 97 S. 2 ; 1907, 
s. 4 ; 1919. s. 31 (3).] 
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“Provided that the tenure of office of any person 
who is a member of the Council at the time of the 
passing of the Government of India Act, 1919, shall 
he the same as though that Act had- not ])een 


passed:” 

(5) The Secretary of State may, for special rea- 

sons of public advantage, re-appoint 
[1S69, c. 97 ss. 2, 3] ^ further term of five years any 

member of the council whose term of office has expir- 
ed. In any such ease the reasons for the re-appoint- 
ment shall be set forth in a minute signed by the 
Secretary of State and laid before both Houses of 
Parliaments Save as aforesaid, a member of the coun- 
cil shall not be capable of re-appointment. 

(6) Any member of the council may, by writing 
[1869 c 97 s 6] signed by him, resign his office. 

The instrument of resignation shall 
be recorded in the minutes of the Council. 

(7) Any member of the council may be removed 

[1858 s ii] Majesty from his office on 

an address of both Houses of Par- 
liament. 

(8) “There shall be paid to each member of the 
Council of India the annual salary 
of twelve hundred pounds : Provid- 
ed that any member of the Council who was at the 
time of his appointment domiciled in India shall re- 
ceive, in addition to the salary hereby provided, an 
annual subsistence allowance of six hundred pounds.” 


[1919, s. 31 (4).] 
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“Such salaries and allowances may he paid out of 
the revenues of India or out of moneys provided by 
Parliament.” 

(9) “Notwithstanding anything in any Act or 
rule, where any person in the service 
[1919, s. ji (s).] Crown in India is appointed 

a member of the Council before the completion of the 
period of such service required to entitle him to a 
pension or annuity, his service as such member shall, 
for the purpose of any pension or annuity which would 
have been payable to him on completion of such period, 
be reckoned as service under the Crown in India whilst 
resident in India.” 


§ 1- The Council of India. 

The Council of India was created by the Government of India Act, 
1858. It originally consisted of fifteen members of whom eight were to 
be appointed by the Crown and seven elected by the Directors of the 
East India Company. The major part, both of the appointed and of the 
elected members, were to be persons who had served or resided in India 
for ten years, and with certain exceptions, who had not left India more 
than ten years before their appointment Future appointments or 
elections were to be so made that nine at least of the members of the 
Council should hold these c|ualifications. The power of filling vacancies 
was vested in the Crown, as to Crown appointments, and in the Council 
itself, as to others. The members of the council were to hold office during 
good behaviour, but to be removable on an address by both Houses of 
Parliament, and were not to be capable of sitting or voting in Parliament. 
The Council of India, as thus constituted in 1858, was not to be, 
as the Earl of Dervy pointed out, “a screen between the Minister and 
Parliament, but a body of men well acquainted with the affairs of India, to 
give the Minister advice, which on his own responsibility, he might be at 
liberty either to accept or reject.^^ From the very first, therefore, tlie 
Council of India was a purely advisory body ; subsequent Acts effected 
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some changes in the constitution of the body, keeping its functions 
practically unchanged. Thus the Government of India Act, 1869, vested 
the right of filling vacancies in the Council in the Seci*etary of State, and 
changed the tenure of office of members from tenure during good be- 
haviour to tenure for a term of ten years, with a power of re-appointment, 
for a further term of five years, for special reasons of public advantage. 
The Council of India Reduction Act of 1889 authorised the Secretary 
of State to abstain from filling vacancies in the Council until the number 
should be reduced to ten. An Act of 1907 repealed the Act of 1889 and 
provided that the Council was to consist of such number of members 
not less than ten and not more than fourteen as the Secretary of State 
might from time to time determine. 

Omitting certain provisions of temporary effect, and combining the 
provisions of the four amending Acts of 1869, 1^7^, 19^7 ^.nd 1919 this 
Council, originally fifteen in number, now consists of such number of 
members, not less than eight, and not more than twelve as the Secretary 
of State may determine. At least half of the members must have served 
or resided in India for not less than ten years and not left India 
more than five years before the date of their appointment. The 
members are appointed by the Secretary of State for a term of five years 
at the outset and may be re-appointed tor a further term of five years for 
special and declared public reasons ; any member of the Council may be 
removed by His Majesty from his office on an address of both Houses of 
Parliament No member can sit or vote in either House of Parliament, 
and hence can take no active share in party politics. Each member 
gets an annual salary of ;^I200. 

The Council now consists of three Indian members each of whom 
gets in addition to* the annual salary of 1200 an annual subsistence 
allowance of six hundred pounds. Under the former Act such salaries 
were paid out of Indian revenues ; but under the Government of India 
Act, 1919, such salaries or aliovrances might be paid out of the revenues 
of India or out of moneys provided by Parliament ; as matter of fact 
they are being paid out of moneys provided by Parliament. — See C. if. 

/)aras sgj. 

The ^'‘Committee on the Home Administration of Indian Affairs^^ 
presided over by the Marquess of., Crewe virtually proposed the abolition 
of the Council of India and its substitution by a new body called the 
Advisory Committee. But the Joint Select Committee were not in 
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favour of the abolition of the Council of India. “They think that, 
at any i*ate for some time to come, it will be absolutely necessary 
that the Secretary of State should be advised by persons of Indian 
experience, and they are convinced that, if no such Council existed, 
the Secretary of State would have to form an informal one, if not 
a formal one. Therefore, they think it much better to continue 
a body which has all the advantages behind it of tradition and 
authority, although they would not debar the readjustment of its work 
so as to make it possible to introduce what is known as the portfolio 
system. They think, also, that its constitution may advantageously be 
modified by the introduction of more Indians into it and by shortening* 
of the period of the service upon it, in order to ensure a continuous dow 
of fresh experience from India and to relieve Indian members from the 
necessity of spending so long a period as seven years in England.’’ — 
( 7 . 5 . C R,) 

§ 2. “Laid before both Houses of Parliament.” 

Parliamentary legislation has, at 6ne time or another, created the 
Government of Inciia, authorised the establishment of the large Provinces 
ruled by Governors and Lieutenants-Governors and brought the provincial 
Governments into subordination to the Central Government. From 
Parliament, too, are derived the constitution and functions, of the Indian 
and Provincial legislatures, the High Courts, and the method of recruit- 
ment of the Indian Civil Service and any material change in these would, 
as a consequence, involve Parliamentary sanction. 

The cfl?tirol of Farlia^ient pxi£r.,I;nd£m^^ classified under 

two heads (i) Legislative, and (2) Administrative. As the powers of the 
Indian Legislature, though wide, are derived from parliamentary statutes, 
it may therefoi'e be said to exercise powers of subordinate legislation 
which are therefore limited. These limitations are, that the Indian 
Legislature has not power to make any law repealing or affecting— 

(a) any Act of Parliament passed after the year i860 and 
extending to British India ; or 

any Act enabling the Secretary of State in Council to raise 
money in the United Kingdom for the Government of India ; 

(c) or the Army Act, the Air Force Act or any Act amending 
the same. 
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The Jiidlan Legislature has not power to make any law afiecting the 
authority of Parliament, or any part of the unwritten laws or constitution 
of the United Kingdom of Great Britain and Ireland, whereon may 
depend in any degree the allegiance of any person to the Crown of the 
United Kingdom, or the sovereignty or dominion of the Crown o\‘cr any 
part of British India. Parliament can, on the other hand, repeal or alter 
any laws made by any authority in British India, and legislate for British 
India. But as in the case of Canada and other self-governing dominions 
this power is held in abeyance, and is evoked into life merely when there 
is a que^Jtion of constitutional legislation or of general legislation for the 
Empire, in both of which cases Parliament is prepared to legislate even 
for the dominions. We may thus conclude that the Indian Legislature 
is, in the wox'ds of Prof. Dicey, a non-sovereign legislative body — the 
King in Parliament being the legislative Sovereign of India. 

The administrative control of Parliament really includes financial 
control ; but for the purpose of elucidation it may be divided under two 
heads~~(a) purely administrative and (b) financial. The only financial 
matters in which its sanction is necessary are — (i) expenditure on 
military operations beyond the external frontiers of India, (unless the 
expenditure is necessary for preventing, or repelling actual invasion of 
India, i.e., unless it is for defensive purposes), (3) the annual presentation 
of the Indian Budget before Parliament together with a report on the 
Home Accounts by an independent auditor and a statement showing 
the moral and material progress of India, (3) the annual presentation 
of the civil service estimates in which the contributions towards the costs 
of the India Office are included. 

The administrative control of Parliament is exercised by means of 
motions for papers, resolutions, criticisms, questions etc. Resolutions in 
the House of Commons, it is well-known, are not binding on the Execu- 
tive Government which may give effect to them or ignore them altogether 
according as they agree with their policy or not. The Secretary of State 
is responsible to Parliament and he “ and the Cabinet of which he is a 
member, are open to criticism, and if occasion should arise, to censure, 
in either House of Parliament ; while every member has the right of 
interpellation on any matter relating to the administration of India.” 

Statutory Powers of Parliament over Indian Administration.'^ 
I. The reasons for re-appointing any member of the Council of India 
for a second term of five years have to be set forth in a minute signed 
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by the Secretary of State and laid before both Houses of Parliament 
[Sec. 3 (5).] 

2. On an address of both Houses of Parliament any member of the 
Councii^of India may be removed by His Majesty from his office. [Sec. 3 

(7).] 

3. Parliament provide the moneys out of which the salary of the 
Secretary of State is to be paid [Sec. 2 (3)], and may pay the salaries and 
allowances of the members of the Council of India, the Under- Secretaries 
of State and any other expenses of the department of the Secretary of 
State. [Sec. 2 (3), Sec. 3 (8).] 

4. Orders for commencing hostilities by His Majesty’s forces in 
India shall be communicated to both Houses of Parliament. (Sec. 15.) 

5. Any order of His Majesty in Council making an addition to the 
establishment of the Secretary of State in Council or to the salaries of 
the persons on that establishment have to be laid before both Houses of 
Parliament. [Sec. 17 (i).] 

6. Both Houses of Parliament must approve by resolution the 
draft rules made under Sec. 19A relating to subjects other than transferred 
subjects, before such rules are finally made. Any rules relating to trans- 
ferred subjects made under the same section hav^e to be laid before both 
Houses of Parliament. [Sec. 19 (a).] 

7. The consent of both Plouses of Parliament is necessary for the 
application of Indian revenue to military operations beyond the Indian 
frontier. (Sec. 23.) 

8. The accounts relating to India and a statement exhibiting the 
moral and material progress and condition of India have to be laid before 
both Houses of Parliament by the Secretary of State in Council in the 
month of May every year. [Sec, 36 (i).] 

9. The auditor of Indian Accounts in the United Kingdom is to lay 
his reports before both Houses of Parliament with the accounts of the 
year to which the reports relate. [Sec. 27 (7).] 

10. A. draft of any notification creating a Council in any Province 
under a Lieutenant Governor has to be laid before each House of Parlia- 
ment and if an address is presented to His Majesty by either House oi 
Parliament against the draft no further proceedings shall be taken there- 
on. [Sec. 55 (i)*] 

11. Eveiy notification under [Sec. 55 (i)] shall be laid before both 
Houses of Parliament as soon as may be after it is made. [Sec. 55 (3).] 
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12. Every Act passed by the certifying power of the Governor 
General or a Governor shall be laid before both Houses of Parliament. 
[Sec. 67B (2) and Sec 72E (3).] 

13. All rules relating to Local Legislature made under Sq:. 76 are 
to be laid before both Houses of Parliament as soon as may be after they 
are made. [Sec. 76 (4).] 

14. The rules for business at meetings of Legislatve Councils of 
provinces other than Governors^ provinces are to be laid before’ both 
Houses of Parliament as soon as may after they are made. [Sec. 80 (3),] 

15. In selectingthe names for the members of the Statutory CoinmiS“ 
sion the Secretary of State has to obtain concurrence of both Houses of 
Parliament [Sec. 84A (j)*] 

16. All rules made in pursuance of sub-secs, (i), (2) and 2A. of Sec. 
97 are to be laid before Parliament, within 14 days after the making 
thereof, or, if Parliament is not then sitting then within 14 days after 
the next meeting of Parliament. [Set. 97 (3\] 

17. Any rules made under sub-sec. 6 of Sec. 97 (relating to appoint- 
ments to the Indian Civil Service of persons (domiciled in India) shall not 
have force until they have been laid for 30 days before both Houses of 
Parliament. [Sec. 97 (6).] 

18. Any resolution issued by the Governor- General in Council defin- 
ing and limiting the qualifications of persons outside the Indian Civil 
Service who may be appointed to posts reserved to the Indian Civil 
Service, shall not have force until it has been laid for 30 days before both 
Houses of Parliament [Sec. 99 (3),] 

19. Any rules to which sub-section (i) of Sec. 139A applies shall be 
laid before both Houses of Parliament and if any address is presented to 
His Majesty by either Plouse of Parliament within the next 30 days on 
which that House has sat praying that the rules or any of them may be 
annulled. His Majesty in Council may annul them. [Sec. 120A. {3).] 

20. Nothing in this Act shall affect the power of Parliament to control 
the proceedings of Governor- General in Council, or to repeal or alter any 
law made by any authority in British India or to legislate for British India 
and the inhabitants thereof. [Sec. 131 (2).] 

„ . ^ 4. No member of the Council 

Seat m Council dis- 
qualification for Parlia- of India shall be capable of sitting 

ment [1858, s. 12.]. • T. t 4.1 

or voting m rarliamentb 
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S L “ Sitting or voting in Parliament/ 


No member of the Council of India can sit or vote in either House 
of Parliament : this restriction is apparently meant to prevent such 
members From taking an active share in party politics. Viscount 
Palmerston explained the reasons for' such exclusion in the following- 
words : — 

do not propose that the Councillors shall be capable of sitting* 
in Parliament. We think there would be great inconvenience 
in such an arrangement ; that they would become party men, 
that they would necessarily associate with one side or the other 
in this House, and that with changes of Administx-ation, the 
relations between the President and the Councillors might then 
become exceedingly embarrassing.” 

^ ^ 5 . The Council of India shall, 

[1858, s. 19; 1919,' under the direction of the Seere- 
tary of State, and subject to the 
provisions of this Act, conduct the business transacted 
in the United Kingdom in relation to the government 
of India and the correspondence with India. 

The latter portion of the Section laying down that “every order or 
communication sent to India, and every order made in the United 
Kingdom in relation to the Government of India under this Act, shall 
be signed by the Secretary of State” has been repealed by Sec. 34 of 
Government of India Act of 1919. 

6 . (1) All powers required to he exercised hy 

Powers of council, ^hc Secretary of State in Oouncir, 
32*^1) ]' powers of the Council of 

India, shall he exercised at meet- 
ings of the council at which “such number of memhers® 
are . present as may be prescribed by general direc- 
tions of the Secretary of State.” 

( 2 ). The council may act notwithstanding any 
vacancy in their number. 
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§ 1* ^‘Powers exercised by the Secretary of State in ConnciL” 

The powers of the Secretary of State for India in Council are immense, 
far exceeding those exercised by the colonial Secretary of State. So far 
as finance and expenditure are concerned, the Council stands to the 
Secretary of State for India much in the same relation as that in which 
Parliament stands to the other Secretaries of State. It may reasonably 
be assumed that Parliament should not have given these immense powers 
to any individual official if, in the exercise of such powers, he was 
dissociated from his Council. 

As a matter of form certain things have to be done by “the Secretary 
of State in Council.’' These powers may be enumerated as follow— 

1. All powers required to be exercised by the Secretary of State 
in Council shall be exercised at meetings of the Council at which such 
number of members are present as may be prescribed by general direc- 
tions of the Secretary of State. [Sec. 6 (i).] 

2. The Secretary of State in Council may appoint any member of 
Council to be Vice-President thereof. [Sec. 7 (2).] 

3. The Secretary of State in Council is to prescribe by order the 

procedure for the sending* of orders and communications to India, 
[Sec. (II).] , 

4. The Secretary of State in Council may make all appointments to 
and promotions in his establishment and may remove any officer or 
servant belonging to the establishment. [Sec. 17 (3).] 

5. The Secretary of State in Council may by rule regulate and restrict 
the exercise of the powers vested in the Secretary of State and the 
Secretary of State in Council. (Sec. rgA.) 

6. The Secretary of State in Council may make rules for the relaxation 
of control under sec. igA in the form in which they have been approved in 
draft by both Houses of Parliament. (Sec. 19A.) 

7. The Bank of England is to maintain an account entitled '“The 
Account of Secretary of State in Council of India.” (Sec. 23.) 

8. The Secretary of State in Council may for payment of current 
demands, keep at the bank of England such accounts as he deems 
expedient. [Sec. 33 (4).] 

9- The Secretary of State in Council may by power of attorney 
authorise all or any of the cashiers of the Bank of England to sell or 
purchase stock and to receive dividends (Sec. 24.) 
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10. The Secretary of State in Council shall within the first 28 days 
during which the Parliament is sitting next after the first of May in every 
year lay before both Houses of Parliament the accounts relating to India 
and the statement exhibiting the moral and material progress and 
condition of India. (Sec 26.) 

11. The accounts of the Secretary of State in Council are to be audit- 
ed every year and he has to render every help to the auditor. (Sec. 27.) 

12. The Secretary of State in Council may sue and be sued by the 
name of the Secretary of State in Council as a body corporate and 
every person has the same remedy against the Secretary of State in Coun- 
cil as he might have had against the East India Company. (Sec. 32.) 

13. The Secretary of State in Council may by order suspend until 
further order all or any of the powers which the Governor General may 
duririg absence from his Executive Council exercise under Sec. 43 (i), (2). 
[Sec. 43 (3).] 

14. The express order of the Secretary of State in Council is neces- 
sary for the Governor- GenerM in Council, except in certain cases of 
emergency, to declare war or commence hostilities or make any treaties. 
[Sec. 44 (I).] 

15. Rules authorizing the revocation or suspension of the transfer of 
any subject can only be made with the sanction of the Secretary of State 
in Council. [Sec. 45A (2).] 

16. The Secretary of State in. Council determines the number of 
members — not exceeding four — of the Govexmor’s Executive Council 
[Sec. 47 (2).] 

17. The approval of the Secretary of State in Council is necessary 
for the creation of a Council in any Province under a Lieutenant 
Governor. [Sec. 55 (i)0 

18. The Secretary of State in Council may disallow any notification 
issued by the Governor- General in Council for declaring or altering' 
boundaries of Provinces. [Sec, 60 (2).] 

19. The previous approval of the Secretary of State in Council is 
■"necessary for the Indian Legislature to make any law empowering any 

Court other than a High Court to sentence to the punishment of death 
any of His Majesty’s subjects born in Europe or abolishing a High 
Court. [Sec, 65 (3).] 

20. The Secretary of State in Council may by resolution in Council 
apply Sec. 71 to any part of British India, as from a date to be fixed 
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in the resolution, and withdraw the application of that section from 
any part to which it has been applied. [Sec. 71 (4).] 

2f. With the approval of the Secretary of State in Council the 
Governor (}eneral may make rules as to the membership of Local 
Legislatures. [Sec. 76 (3).] 

22. The Secretary of State in Council may (except so far as he may 
provide by rules to the contrary) reinstate any person in the Civil Service 
of the Crown in India who has been dismissed. [Sec. 96 B (i).J 

23. The Secretary of State in Council may make rules for regulating 
the classification of the Civil Service in India, the methods of their 
recruitment, their condition of service, pay and allowances and discipline 
and conduct. [Sec. 96B (2).] 

24. Rules regarding right to pensions and the scale and condition of 
pensions of all persons in the Civil Service of the Crown in India 
appointed by the Secretary of State in Council may be varied or added 
to by the Secretary of State in Council. [Sec. 96B (3).] 

25. The Secretary of State in Council shall establish in India a 
^ Public Service Commission of not more than 5 members; each member 

shall hold office for 5 years and may be reappointed. 

26. No member shall be removed before expiry of his term of office 
except by orders of the Secretary of State in Council. The qualifications for 
appointment, and the pay and pensions (if any) attaching to the office of 
Chairman and members shall be described by rules made by the Secretary 
of State in Council [Sec. 96 C (1).] 

27. The Public Service Commission shall discharge in regard to 
recruitment and control of public services of India, such functions as may 
be assigned thereto by rules made by the Secretary of State in Council 
[Sec. 96 C (2).] 

28. An auditor-general in India shall be appointed by the Secretary 
of State in Council and shall hold office during His Majesty^s pleasure. 
The Secretary of State in Council shall by rules make provision for his 
pay, powers, duties and conditions of employment. [Sec, 96D (i).] 

29. The Secretary of State in Council may with the advice and 
assistance of the Civil Service Commission make rules for admission to 
the Civil Service. [Sec. 97 (i).] 

30. The Secretai7 of State in Council may appoint or admit to the 
Indian Civil Service only such persons as are certified to be entitled for 
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appointment according to the order of their proficiency as shown by 
their examination. [Sec. 97 (5).] 

31. The Secretary of State in Council with the concurrence of the 
majority of votes at a meeting of the Council of India' may make rules 
for enabling the Secretary of State to make appointments to the Indian 
Civil Service of persons domiciled in India. [Sec. 97 (6).] 

32. The Secretary of State in Council may with the advice and 
assistance of the Civil Service Commissioners prescribe restrictions for the 
admission to the Indian Civil Service of a British subject who or his father 
or mother was not born within His Majesty’s dominions. (Sec. 97 3A.) 

33. The sanction of the Secretary of State in Council is necessary for 
any resolution to be issued by the Governor- General in Council defining 
and limiting the qualifications of persons outside the Indian Civil Service 
who may be appointed to posts reserved to the Indian Civil Service. 
[Sec. 99 (3).] 

34. The Secretary of State in Council may fix the salaries, allowances, 
furloughs, retiring pensions, and (where necessary) expenses for equipment 
and voyage of the Chief Justice and other High Court judges and may 
alter them. [Sec. 104 (t).] 

35. The Secretary of State in Council fixes the salaries and allow- 
ances that may be paid out of the revenues of India to the Bishops 
and Archdeacons in India. [Sec, 118 (i),] 

36. The consent in writing of the Secretary of State in Council is 
necessary for any European British subjectdo make loans to Princes or 
Chiefs in India. (Sec. 125.) 

37. Nothing in this Act shall derogate from any powers of the Secre- 
tary of State in Council in relation to the Government of India. [Sec. 131 

(I)-] 

38. All contracts made and liabilities incurred by the East India 
Company may, so far as they are outstanding at the commencement of this 
Act, be imposed by or against the Secretary of State in Council (Sec. 

§ 2. “ Such aumber of Members ” 

Prior to the passing of the Government of India Act, 1919, the quo- 
rum at meetings of the Council of India was fixed at five members. This 
provision has now been repealed by Sec. 32 (i) of the Government of 
India Act 1919. 
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President and vice- (1) The Secretary of State 

president of council. jjg the president of the Council 

of India, with power to vote. 

(2) The Secretary of State in Council may ap- 

point any member of the council to 
[1858, s. 21.] vice-president thereof, and the 

Secretary of State may at any time remove any per- 
son so appointed. 

(3) At every meeting of the council the Secre- 

tary of State, or, in his absence, the 
[1858, s. 22.] vice-president, if present, or, in the 
absence of both of them, one of the members of the 
council, chosen by the members present at the meet- 
ing, shall preside. 

8. Meetings of the Council of India shall be 
convened and held as and when the 

Meeting of council. n n 1 1 

[1858, s. 22. j 1919, Secretary of State directs, but one 


S. 32 (2).] 


such meeting at least shall be held 


in every “month.”i^ 


§ 1- “In every month.” 


The word “ month ” has been substituted for the word ‘‘ week by the 
Act of 1919. 

9. (1) At any meeting of the Council of India 

Procedure at meetings, at wMch the Secretary of state is 
[1858, s. 23.] present, if there is a difference of 
opinion on any q^uestion, except a question with res- 
pect to which a majority of votes^ at a meeting is by 
this Act declared to he necessary, the determination 
of the Secretary of State shall he final. 
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(2) In case of an equality of votes at any meeting; 
of the council, the person presiding at the meeting 
shall have a second or easting vote. 

(3) All acts done at a meeting of the council in 
the absence of the Secretary of State shall require the 
approval in writing of the Secretary of State. 

(4) In case of difference of opinion on any ques- 
tion decided at a meeting of the council, the Seoretaiy 
of State may require that his opinion^ and the reasons 
for it be entered in the minutes of the proceedings, 
and any member of the council who has been present 
at the meeting, may require that his opinion, and any 
reasons for it that he has stated at the meeting, be 
also entered in li^manner. 

§1 “ Majority of votes.” 

Thefe are certain matters which must be decided in Council and in 
doing which the Secretary of State is bound by statute to obey the 
majority. Here he must act not only in C<j[incil, but with it Thus ike 
concurrence of the majority of votes of the Council is necessary for : — 

(r) any grant or appropriation of any part of the revenues, or any other 
property coming into the possession of the Secretary of State in Council 
by virtue of the Government of India Act, 1858 or this Act. (sec. 21) ; 
(2) selling or mortgaging any real or personal estate for the time 
being vested in His Majesty for the purposes of the Government of 
India (sec. 28.) ; (3) making any contract for the purposes of this Act 
(sec. 29.) j (4) an order affecting salaries of the members of the Governor- 
GeneraFs Executive Council [sec. 85 (2) (^?)] ; (s) making rules as to the 
absence on leave or special duty of persons in the service of the Crown 
in India ; (6) making rules for distributing between the several authorities 
in India the power of making appointments to and promotions in ofiices 
under the Crown in India, (sec. 95I ; (7) sanctioning any rules pres- 
cribed by the Governor-General . in Council regulating appointments to 
offices in the Indian Civil Service of persons of proved merit and ability 
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domiciled in British India, born of parents habitually resident in India 
and not established there for temporary purposes only (sec. 99)"; and 
(8) making provisional appointments in the civil service of persons not 
being a member of that service (sec. too). 

It will be seen from the above that the cases in which the assent of a 
.majority of the Council is required in order that action may be taken are 
limited in number ; and in all cases, the Secretary of State, a Cabinet 
minister, speaking, it may be, with the authority of the Cabinet, and res- 
ponsible to Parliament, can make it very difficult for his Council to differ 
from him. And here comes in the question of the relationship between 
the Secretary of State for India and Parliament. The Secretary of State 
. is also a member of the Cabinet, and as such is responsible to Parliament. 
Questions concerning the Government of India may therefore be asked in 
either House, and it is open to any member, subject to the rules of the 
House, to promote a discussion, to submit a resolution or to propose a 
vote of censure. 

‘parliament may sometimes be a sleepy guardian of Indian interests ; 
but the feeling that it may call him at any time to account certainly leads 
the Secretary of State and his Council to exercise with some straitness 
both the specific powers of control with which they are particularly 
invested and also the general power of superintendence which the Govern-' 
ment of India Act gives them. We need not dwell on the fact that they 
manage directly the Home charges (which amount to one-fifth of the total 
expenditure of India) on account of military equipment, stores, pensions, 
leave allowances, and the like ; and that they also control the raising of 
sterling loans. The greater part of their duties consists in the control of 
the Government of India. The Governor-General in Council is required 
by section 33 of the Government of India Act, 1915, ‘to pay due obe- 
dience to all such orders’ as he may receive from the Secretary of State ; 
and we have to see how this obedience is in fact exacted. Obviously the 
intensity of control must vary with the interest shown by Parliament on 
whose behalf the Secretary of State exercises his powers.” — M, C. R. 
para ss, 

§2 ‘^His Opinion.** 

Viscount Palmerston thus explained the need for this provision — 

“We propose that if the Counciildrs differ in opinion from the Presi- 
dent, they shall have the right to record that difference, together with 
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their reasons, upon the Minutes of the Council so as to be able to justify 
themselves afterwards for the advice they have given.” 

10 . The Secretary of State may constitute com- 
^ mittees of the OounoiP of India for 

Committees of coun- 
cil. [1S58, s. 20; 2919 the more convenient transaction of 

business, and direct what depart- 
ments of business are to be under those committees 
respectively, and generally direct the manner in 
which “the business* of the Secretary of State in 
Council or the Council of India shall he transacted, 
and any order made or act done in accordance with 
such direction shall, subject to the provisions of this 
Act, be treated as being an ori^r of the Secretary of 
State in Council.” 

§1. “Committees of the Cooncit”. 

■ The existing committees are Finance, PoliticaJ and Secret, Militaf/, 
Revenue and Statistics, Public works, Stores, and judicial and . Public* 
(Ilder^y 

§ 2, ‘‘The business etc,” 

The words ‘Wll business of the Council on Committees thereof is to 
be transacted” have been omitted and in their place the lines within 
quotation marks have been inserted by the Act of 1919. 

ORDERS AND COMMUNICATIONS- 

11. “Subject to the provisions of this Act the 

procedure for the sending of orders 

Correspondence bet- - - , -r t t * 

ween Secretary of State and commiimcations to India and in 
and India. [1919, s. 34.] jgj. correspondence between 

the Secretary of State and the Governor-General in 
Council or any local government shall be such as may ‘ 
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be prescribed by order of the Secretary of State in 
Council.” 

This is a new Section in place of the old one. Under the repealed 
section the Secretary of State had to deposit in the Council room every 
order or communication proposed to be sent to India and every order 
proposed to be made in the United Kingdom, for the perusal of the mem- 
bers of the Council for 7 days before sending or making them, and an\' 
member of the Council could record in a minute book his opinion 
respect to any such order or communication. In case the majority of 
the. members recorded opinions against any proposed Act the Secretary of 
State, unless he defers to the opinion of the majority, after recording his 
reasons, could act in opposition to the opinion of such majority. 

[12, 13, 14] These sections hcwe been repealed 

by the (dovermnent of India Act, 1919. 

» 

Sections 12 and 13 of the Act of 1915 dealt with the exceptional 
powers of the Secretary of State to send despatches or orders in cases 
of urgency and to send secret communications or orders relating to war, 
peace etc. Sec. 13 of the said Act dealt with secret despatches from 
the Governor-General and from Governors which might be sent 
direct by them to the Secretary , of State and were not required to be 
communicated to members di the Council of India. These sections 
and section ii have been repealed by the Act of 1919 and in place of all 
these sections a new section has been substituted as sec. 1 1 of the 
present Act. The Crewe Committee thus state the reasons for the- 
change effected : — 

‘'Our second suggestion is that the Secretary of State should regulate 
by executive orders the mode of conduct of correspondence between the 
India Office and the Government of India and Local Governments. The 
issue of orders and communications has hitherto lieen regulated by the 
somewhat meticulous procedure prescribed by the Act of 1858; and 
we do not think we need justify our proposal to liberate the India Office 
from the restrictions imposed by a by-gone 'age and to place it on the 
same footing as other Government Departments in this respect. There 
may be other portions of the existing Act to which the spirit of this 
recommendation would equally be applicable”.— C C R. 
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15 . When any order is sent to India, directing 

Communication to the actual conimencemeiit of hostili- 

f«r''commlncing h'osti- ^ies^ hy His Majesty’s forces in India, 
lines. [1858, s. 54.] order having "been 

sent shall, unless the order has in the meantime been 
revoked or suspended, be communicated to both 
Houses of Parliament within three months after the 
sending of the order, or, if Parliament is not sitting 
at the expiration of those three months, then within 
one nioiith after the next meeting of Parliament. 

§ 1. “ Order directing the actual commencement of hostilities.” 

Viscount Palmerston, in moving for leave to bring in the first Bill 
for the Better Government of India (February 12, 1858), thus explained 
the necessity for this section — 

“We propose that in any case in which orders shall be sent to India 
involving the immediate commencement of hostilities, communications 
thereof shall be made to Parliament within one month (subsequently 
changed to three months), if Parliament be then sitting, or within one 
month, after Parliament shall next meet. That interval will allow 
a sufficient time to elapse to prevent injury to the public service from 
too early publication of orders so issued ; while it will, at the same time, 
give Parliament an early opportunity of calling upon the Government 
for explanation of the causes which had led to luch orders.” 

An order directing the actual commencement of hostilities must be 
communicated to Parliament within three months after it has been 
given, — the time allow^ed being a quaint relic of the past* Except for the 
purpose of preventing or repelling actual invasion or under other 
sudden and urgent necessity, the revenues of India are not to 
be applicable, without the consent of both Houses of Parliament, 
to defraying the expenses of military operations beyond the external 
frontiers of His Majesty’s Indian possessions by His Majesty’s forces 
charged upon those revenues. But even the Governor- General in Council 
has certain powers of levying war without the previous approval of the 
Secretary of State in Council. If hostilities have actually begun or 
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preparations made for beginning hostilities against British India or 
a dependent prince or state, or a prince or state protected by treaty of 
guarantee, he may declare wai', commence hostilities, or make treaties 
for making war against the attacking power, and may even make treaties 
of guarantee in respect of the possessions of a prince or state in return 
for assistance against the assailing power. In any case where he com- 
mences hostilities or makes a treaty, the action must be reported to the 
.Secretary of State. ''"De facto^ of course, the time for serious exercise of 
these powers has disappeared. But the existence of the power is interest- 
ing ; no Cxovernor-General or Government of a Dominion has any legal 
authority to do a single act of sovereignty as regards the declaration of 
war, the making of peace, or of political treaties of any kind.*’ (ATd?////.) 

[ 16 .] Mepealed ly the Government of Lidia Act, 
1919, Sch. II, Ft. ILL 

This section reproduced an enactment contained in the Regulating 
Act of f773 by which Warren Hastings and his successors were directed 
to correspond regularly with the Court of Directors in England regarding 
“the government, commerce, revenues or affairs of India.” It has been 
repealed probably because it has not been considered necessary at the 
present day. 


ESTABLISHMENT OF SECRETARY OF STATE- 

17 - ( 1 ) No additiou may Ije made to the 
establishment of the Seeretary of 

Establishment of 

Secretary of State. State ill CouiiciP, uor to the Salaries 
[1858, s. 15.] persons on that establishment, 

except by an Order of His Majesty in Oounoii,''^ to be 
laid before both Houses of Parliament within fourteen 
days after the making thereof, or, if Parliament is 
not then sitting, then wuthin fourteen days after the 
next meeting of Parliament. 

(2) The rules made by His Majesty for examina- 
[1858 s 16 ] lions, certificates, probation or other 
tests of fitness in relation to appoint- 
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ments fco junior situations in the civil service, shall 
apply to such appointments on the said establish- 
ment. 

(3) The Secretary of State in Council may, sub- 
ject to tlie foregoing provisions of this section, make 
all appointments to and promotions in the said 
establishment, and may remove any officer or servant 
belonging to the establishment. 

§ 1 “The establishment of the Secretary of State in Coimcii ” 

The Act of 1858 authoi'ized the creation of the establishment of the 
Secretary of State in Council, commonly known as the India Office, The 
original members of the establishment were taken over from the Board 
of Control and the East India House. Their number and their salaries 
were subsequently fixed by an Order’ in Council, required to be laid 
before Parliament ; and no variation can be made except by the same 
procedure. The Secretary of State, in vii'tue of his office, has two Under- 
secretaries, one permanent and the other Parliamentary to whom some 
of his minor duties are delegated. There is, in addition, an Assistant 
Under-Secretary, who is also the .Clerk of the Council. F or each 
department of business, corresponding to the Committees into which the 
Council is divided, there is a Secretary and Assistant Secretary with a 
staff of clerks. The Stoi*e Department is under a Director-General 
Other Departments are those of the Accountant-General, the Registrar, 
and Superintendent of Records, and the Director of Funds. The Medical 
Board for the examination of Officers of the Indian Services, the Legal 
Adviser and Solicitor to the Secretary of State, and the Librarian may 
also be mentioned. Appointments to the establishment are made by the 
Secretary of State in Council ; but junior situations must be filled in 
accordance with the general regulations governing admission to the 
Home Civil Service somewhat outside the establishment stands the 
Auditor whose appointment by the Crown must be countersigned by 
the Chancellor of the Exchequer, and who nominates his own assistants.— 
Imperial Gazetteer^ Voh yp. 
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§ 2. “An order of His Majesty in Council” 

An Order in Council or an ordinance is made b}" the king with the 
advice of his Privy Council. Power to make ordinances which have the 
force of law and are binding on the whole community is frequently given 
to the Crown in Council by Statute, notably in matters affecting public 
health, education etc, and the practice is constantly becoming more and 
more extensive, until at present the rules made in pursuance of such 
powers— known as “statutory oi'ders^’ — are published every year in a 
volume similar in form to that containing the statutes. Some of these 
orders must be submitted to Parliament, but go into effect unless within 
a certain time an address to the contrary is passed by one of the Houses, 
while others take effect at once, or after a fixed period, and are laid upon 
the tables of the Houses in order to give formal notice of their adoption. 
* It is necessary here to point out that in making such orders the Crown acts 
by virtue of a purely delegated authorit}’', and stands in the same position 
as a Town Council. The orders are a species of subordinate Legislation 
and can be enacted only in strict accordance with the statutes by which 
the power is granted . — LoweWs Government of E?tglan 4 ^ (Vol ff, 20,) 

Powers of His Majesty in Council', — r. His Majesty in Council may, 
by an order which has to be laid before both Houses of Parliament, make 
any additions to the establishment of the Secretary of State in Council 
and to the salaries of the persons on that establishment. [Sec. x; (i).] 

2. His Majesty in Council may^ annul any rules relating to trans- 
ferred subjects made under sec. 19A if any address is presented to His 
Majesty by either House of Parliament. (Sec. 19A.). 

3. His Majesty may, by order in Council, make provision for the 
appointment of a High Commissioner for India in the United Kingdom, 
and for delegating to him any of the powers previously exercised by the 
Secretary of State or the Secretary of State in Council (Sec. 29 ) 

4. In the case of Bills reserved for the signification of His Majesty’s 
pleasure it is necessary that the assent should be signified by His Majesty 
in Council and notified by the Governor-General. [Sec. 68 (2).] 

5. It is lawful for His Majesty in Council to ‘signify his disallowance 
of an Act of the Indian Legislature, even though the Governor- General 
has declared his assent thereto. [Sec. 69 (i).] 

6. It is lawful for His Majesty in Council to signify his disallowance 
of an Act of a Local Legislature, even though it has been assented to by 
the Governor- General [Sec. 82 (i).] 
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7. An Act of a Local Legislature reserved by the Governor- G6nerai 
for the signification of His Majest3?’’s pleasure thereon shall not have 
validity until His Majesty in Council has signified his assent thereto. 
ISec. 8iA (3).] 

8. Ilis Majesty in Council may, on an iiddress presented to His 
Majesty, annul any rules made under sec. 129 (i). 

18.- His Majesty may, by warrant under the 
„ . ^ . E/oyal Siffn Manual, countersisfned 

Pensions and gratui- o o 

ties, [isss, s. 18 ; 1911, by the Chancellor of the Eschequerb 

c. 25, s. r.] 

grant to any secretary, officer or 
servant appointed on the establishment of the Secre- 
tary of State in Council such compensation, super- 
annuation or retiring allowance, or to his legal personal 
representative such gratuity, as may respectively he 
granted to persons on the establishment of a Secretary 
of State, or to the personal representatives of such 
persons, under the laws for the time being in force 
concerning superannuations and other allowances to 
persons having held civil offices in the public service 
or to personal representatives of such persons. 

§ 1. “Chancellor of the Excheqner ” 

Tlie special care of the finances of the country had devolved upon the 
Chancellor of the Exchequer who, after the framing of the First Reform 
Act, became the second person of the Treasury (next to the first Lord of 
the Treasury who is usually the Prime Minister of the day) and virtually 
the Finance Minister of State. “The Chancellor is a member of the Trea- 
sury Board, taking precedence of the Junior Lords by virtue of his 
patent as leader Treasurer ; and, being invariably, and necessarily, a 
member of the House of Commons he usually acts as Leader of that 
House, if the Prime Minister is in the Lords, or unable to act. It is 
however in his capacity of the Minister of the Crown that he makes the 
important Budget statements ”.— The Government of the British 
■Empire ; p. 3if. 
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INDIAN APPOINTMENTS. 


' 19 . In the appointment of ofl&cers to His 
[I8s8, s. 35 ; i860, Majesty’s army the same provision 
as heretofore, or equal provision, 
shall be made for the appointment 
of sons of persons who have served in India in the 
military or civil service of the Orown^ or of the East 
India Company.® 


c. 100, s. I ; 1919, 
Second Schedule, Pc. 
II.] 


The first portion of the Section of the Act of 1915 relating to the 
powers of the Secretary of State to make rales in relation to appointments 
and admission to service &c. have been repealed. 


§ I. ‘ ‘Crown — see notes under sec. i. 

§ 2. “East India Company”— see notes under sec. i. 


Relaxation of Control of the Secretary of State* 


19 A. “The Secretary of State in Council may. 
Relaxation of control notwithstanding anything in this 
[igfg T* 33 ^] rcgulatc and restrict the 

exercise of the powers^ of superin- 
tendence, direction, and control, vested in the Secre- 
tary of State and the Secretary of State in Council, by 
this Act, or otherwise, in such manner as may appear 
necessary or expedient in order to give effect to the 
purposes of the Government of India Act, 1919®. 

“Before any rules are made under this section 
relating to subjects other than transferred subjects,® 
the rules proposed to be made shall he laid in draft 
before both Houses of Parliament, and such rules 
shall not be made unless both Houses by resolution 
approve the draft either without modification or 
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addition, or with modifications or additions to which 
both Houses agree, but upon such approval being 
given the Secretary of State in Council may mate 
such rules in the form in which they have been 
approved, and such rules on being so made shall he 
of full force and elfect. 

“Any rules relating to transferred subjects made 
under this section shall be laid before both Houses 
of Parliament as soon as may be after they are made, 
and, if an Address is presented to His Majesty by 
either House of Parliament within the next thirty 
days on which that House has sat after the rules 
are laid before it praying that the rules of any of them 
may be annulled. His Majesty in Council may annul 
the rules or any of them, and those rules shall thence- 
forth be void, but without prejudice to the validity 
of anything previously done thereunder.” 

“Restrict the Exercise of the Powers of Superintenoence, eic. 

is almost a truism to say that any extension of popular control 
over an official system of go\ ernment must be accompanied by some 
relaxation of the bonds of superior official authority ” (if. C. R. jxira, io)% 
'^Our business is one of devolution^ of drawing lines of demarcation, of 
cutting long-standing ties. The Government of India must give, and 
the provinces must receive ; for only so can the growing oi*ganism of 
self-government draw air into its lungs and live*” (if* C* R, ^ara i^o.) 
If the Government of India is to give, the Secretary of State and the 
Secretary of State in Council shall also have to do the same, i their 
control over the Government of India, and the latter’s control over the 
Local Governments have to be relaxed simultaneously. This section 
accordingly enables the Secretary of State in Council to make rules 
regulating and restricting the exercise of the general powers of control 
vested in the Secretary of State, the Secretary of State in Council, and 
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the Governor-General in Council under Sections 2 (2), 33 and 45 of this 
Act, so that, as self-governing institutions develop in India, control from 
above, for the exercise of which the Secretary of State is answerable 
to Parliament, may be gradually relaxed in accordance with a recognized 
policy formulated in rules. This is more fully explained in paragraphs 
291 and 292 of the Montagu- Chelmsford Report which run as follow — — 

‘Tt has been of course impossible in practice that the affairs of a vast 
and remote Asiatic dependency should be administered directly from 
Whitehall : and, as we have seen, large powers and responsibilities have 
always been left by the Secretary of State to the Government of India 
and again by the Government of India to local Governments. At the 
same time the Secretary of State’s responsibility to Parliament has set very 
practical limits to the extent of the delegation which he can be expected 
• to sanction. Now that His Majesty’s Government have declared their 
policy of developing responsible institutions in India we are satisfied that 
Parliament must be asked to assent to set certain bounds to its own res- 
ponsibility for the internal administration of that country. It must, we 
think, be laid down broadly that in respect of all matters in which respon- 
* sibility is entrusted to representative bodies in India, Parliament must 
be prepared to forego the exercise of its own power, of control, and that 
this process must contlnm ^ari passu with the development of responsible 
government in the provinces and eventually in the Government of India. 
The process should, we think, b^in with the conclusions arrived at on 
the report of the committee which will consider the question of transferred 
subjects. Having taken their report and the views of the Government of 
India upon it into consideration the Secretary of State would, we imagine, 
ask Parliament’s assent to his declaring by statutory orders which he would 
be empowered to make under the Act that such and such subjects in the 
various provinces had been transfei*red ; and when Parliament had assent- 
ed to such orders the Secretary of State would cease to control the ad- 
ministration of the subjects which they covered. The discussion of such 
matters by Parliament in future would be governed by the fact of their 
transfer. We appreciate the difficulties of the situation ; but it must be 
recognized that it will be impossible for Parliament to retain control of 
matters which it has deliberately delegated to representative bodies in 
India. At the same time it will be necessary to ensure that the Secretary 
of State is in a position to furnish Parliament with any information upon 
Indian affairs that it desires 5 and nothing in our proposals should be 
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taken as intended tq impair the liability of the Government of India and 
the provincial Governments to furnish such information to the India 
Office at any time. 

far we have had in mind only the transferred subjects. But even as 
regards reserved subjects while there cannot be any abandonment by 
Parliament of ultimate powers of control, there should, as we have indicated 
already, be such delegation of financial and administrative authority as will 
leave the Government of India free, and enable them to lea\x the provincial 
Governments free, to woi*k with the expedition that is desirable. On the 
purely financial side this delegation will involve an examination of the 
various codes and other I'egulations and orders, which we have already 
described as limiting too straitly the power of the authorities in India. 
This matter is already being examined in India and the Government of 
India will make proposals to the Secretary of State in Council On the 
purely administrative side there are as we have seen no general orders, 
like those embodied in the financial codes, prescribing the matters for 
wl^ich the Secretary of State’s sanction is required. But in an earlier 
chapter we gave an illustrative list of the subjects regarded as falling 
within that category ; and generally speaking it is well understood that all 
important new departures require his previous approval. The drawing of 
the line between the important and unimportant can only be left to the 
common sense of the authorities in India and at home. But we are agreed 
that a wider discretion ought henceforth to be left to the Governor* 
General in Council ; and that certain matters which are now referred 
home for sanction might in future be referred merely for the information 
of the Secretary of State in Council The exact definition of these parti* 
cular matters must also be pursued at greater leisure, and the Govern* 
ment of India will take this question in hand. It will follow in such cases 
in future that when the policy of the executive Government in India is 
challenged, Parliament must be asked to accept the explanation that in 
accordance with deliberate policy the Government of India had been given 
discretion in respect of the topic in question and that for this reason the 
Secretary of State is not prepared to interfere with what has been settled 
in India. It is not part of our plan to make the official Governments in 
India less amenable to the control of Parliament than hitherto. It must 
be for Parliament itself to determine the limits which it will set to the 
exercise of its own powers. On the other hand intervention by Parlia- 
ment may involve intervention by the Government of India in matters 
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which otherwise would be recognised as of provincial concern. It will 
be distracting both to the Government of India and the provincial Govern- 
ments if the operation of this principle of discretionary delegation is 
left either to the idiosyncrasies of Secretaries of State, or to the disposition 
of party forces in Parliament. We hope therefore that Parliament will 
assent to facilitate the working of our reforms by a provision authorising* 
the Secretary of State, by rules to be laid before Parliament, to divest 
himself of control of the Government of India in some speciried matters 
even although these continue to be the concern of the official Governments, 
and to empower the Government of India to do likewise in relation to 
provincial Governments. On large matters of policy in reserved subjects 
there can of course be no question of such delegation.” — Jf. C. /f. pdras 
2gi--^2g2, 

“We now revert to the question of delegation, considered as a supple- 
mentary aspect of the scheme of Reform. We are in full sympathy 
■ with the opinion expressed by the authors of the Joint Report, that 
: previous sanction to decisions taken in India should be required in fe\yer 
cases than in the past, and that in some matters it will suffice in future if 
the Secretary of State asserts his control by means of a veto if necessary. 

. Delegation of powers is so much a matter of technical detail that we con- 
sider our function to be confined to the duty of laying down guiding' 
principles for its regulation. The basis of delegation that we recommend 
is as follows : that without prejudice to the further relaxation of control 
by the Secretary of State, the principle of previous consultation between 
the Secretary of State and the (Government of India should be substituted 
in all cases where the previous sanction of the Secretary of State in Council 
has hitherto been required ; but the Secretary of State should from time to 
time revise the list of subjects on which he requires such previous consul- 
tation, and inform the Government of India accordingly. Our recom- 
mendations would apply to all projects, both legislative and financial, 
subject to the reservations that may be necessary for the proper discharge 
of the Secretary of State’s ministerial responsibilities. In regard to 
administrative questions as distinct from those involving legislation or 
finance, the special need for delegation in the sense applied above does not 
arise. The administrative powers of the Government of India in this 
respect are not limited by any formal restrictions ; but as a matter of 
constitutional practice, reference to the Home authorities is of course 
made on what are understood to be specially important administrati\’c 
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matters. It is clear that that practice should be continued under tlie new 
system. We think it unnecessary to say more on this head than that the 
degree of discretion allowed in matters of pure administration should be 
enhanced in general correspondence with the wider authority to be 
allowed in future in matters of legislation and finance. As regards the 
general principle wc have suggested, we assume that consultation would 
be real and effective in the sense that the Secretary of State would 
receive ample notice of the Government of India’s proposals, and that a 
full understanding between London and Delhi would be reached by a 
free interchange of views.”— C. C, R. 

The Joint Select Committee have given most careful consideration 
to the relations of the Secretary of State with the Government of 
India, and through it with the provincial governments, ‘dn the relations of 
the Secretary of State with the Governor- General in Council the Committee 
are not of opinion that any statutory change can be made, so long as the 
Governor-General remains responsible to Parliament ; but in practice the 
conventions which now govern these relations may wisely be modified to 
meet fresh circumstances caused by the creation of a Legislative Assembly 
with a large elected majority. In the exercise of bis responsibility to 
Parliament, which he cannot delegate to anyone else, the Secretary o[. 
State may reasonably consider that only in exceptional circumstances 
should he be called upon to intervene in matters of purely Indian interest 
where the Government and the Legislature of India are in agreement. 

“This examination of the general proposition leads inevitably to the 
consideration of one special case of non-intervention. Nothing is more 
likely to endanger the good relations between India and Great Britain 
than a belief that India’s fiscal policy is dictated from 'Whitehall in the 
interests of the trade of Great Britain. That such a belief exists at the 
moment there can be no doubt. That there ought to be no room for it 
in the future is equally clear, India’s position in the Imperial Conference 
opened the door to negotiation between India and the rest of the Empire, 
but negotiation without power to legislate is likely to remain ineffective. 
A satisfactory solution of the question can only be guaranteed by the 
grant of liberty to the Government of India to devise those tariff arrange- 
ments which seem best fitted to India’s needs as an integral portion of the 
British Empire. It cannot be guaranteed by statute without limiting' 
the ultimate power of Parliament to control the administration of India, 
and without limiting the power of veto which rests in the Crown ; and : 
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neither' o£ these ’ limitations finds a place in any of the Statutes in the 
British Empire. It can only theretere be assured by an acknowledg- 
ment of a convention. Whatever be the right fiscal policy for India, for 
the needs of her consumers as well as for her manufacturers, it is quite 
clear that she should have the same liberty to consider her interests as 
Great Britain, Australia, New Zealand, Canada, and South Africa. In 
the opinion of the Committee, therefore, the Secretary of State should as 
far as possible avoid interference on this subject when the Ciovernment 
of India and its Legislature are in agreement, and they think that his 
intervention, when it does take place, should be limited to safeguarding 
the international obligations of the Empire or any fiscal arrangements 
within the Empire to which His Majesty’s Government is a party. 

“The relations of the Secretary of State and of the Government of 
India with provincial governments should, in the Committee’s judgment, 
be regulated by similar principles, so far as the reserved subjects are 
concerned. It follows, therefore, that in purely provincial matters, which 
are reserved, where the provincial government and legislature are in 
agreement, their view should ordinarily be allowed to prevail, though it 
is necessary to bear in mind the fact that some reserved subjects do 
cover matters in which the central Government is closely concerned. 
Over transferred subjects, on the other hand, the control of the Gevernor- 
General in Council, and thus of the Secretary of State, should be restrict- 
ed in future within the narrowest possible limits, which will be defined 
by rules under sub-clause 3 of Clause 1 of the Bill, 

“Rules under this clause will be subsidiary legislation of sufficient 
moment to justify their being brought especially to the notice of Parlia- 
ment. The Secretary of State might conveniently discuss them with the 
Standing Committee whose creation lias been recommended in this 
Report ; and Parliament would no doubt consider the opinion of this 
body when the rules come, as it is proposed that they should do, for 
acceptance by positive resolution in both Houses. The same procedure 
is recommended by the Committee for adoption in the case of rules of 
special or novel importance under other clauses of the Bill It must be 
for the Secretary of State to decide which of the many rules that will fall 
to be drafted by the Government of India can be sufficiently dealt with 
by the ordinary process of lying on the table of Parliament for a certain 
number of days. In deciding this point, however, he may naturally have 
recourse to the advice of the Standing Committee, should it happen to be 
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in sesbion, and obtain their assistance in determining* which rules deserve 
to be made the subject of the more formal procedure by positive resolu- 
tion.”-/ 5. C. 7A 

According* to the Rules framed under this Section the Secretary of 
State in Council is divested of control over the transferred subjects, save 
for such pnr])oses as safeg-uarding* the administration of the central sub- 
jects, arbitrating between two contending provinces, safeguarding Im- 
perial interest and determining* the position of the Government of 
India in respect of questions between India and other parts of the 
British Itinpire. 

The Joint Committee, in their Second Report on Draft Rules, main- 
tain that at this stage the relaxation of control should be carried further 
by a statutory mandate. The Committee take a similar view as to the 
undesirability of prescribing* by a statute the extent to which the Secre- 
tary of State in Council is prepared to delegate to Provincial Governments 
the power of control over .reserved subjects. Such delegation should be 
effected by orders of the Secretary of State in Council who will retain 
control over such expenditure as is likely to affect the prospects or the 
rights of All- India Service which he recruits and will continue to control 
and he will retain power to control the purchase of stores in the United 
Kingdom. 

§ 2. “ The purposes of the Government of India Act, 1919 ” 

'Fhese purposes are clearly set forth in the Preamble, w., (r) the in- 
creasing association of Indians in every branch of Indian administration, 
(2) the gradual development of self-governing institutions, and (3) the pro- 
gressive realization of responsible Government in British India as an 
integral part of the Empire. 

§ 3 . ** Subjects other than Transferred Subjects*’' 

Transferred subjects ” are those provincial subjects which are ad- 
ministered by a Minister or Ministers under the general supervision of 
the Governor of the Province. 

The list of subjects transferred to Indian Ministers with certain reser- 
vations includes Local Self-Government, Medical Administration, Public 
Health, Sanitation, Education, Public Works, Agriculture, Fisheries, Co- 
operative Societies, Excise, Registration, Development of Industries, 
Adulteration of foodstuffs, Weights and Measures, and Religious und 
Charitable Endowments. 
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Subjects Other than transferred subjects” include those provincial 
subjects which ai*e administered by the Governor and his Execitti^'e Coun- 
cil /. the Reserved subjects and the subjects which are under the 
control of the Government of India but which are administered through 
the agency of the Governor in Council. 


PART If. 

THE REVENUES OF INDIA. 

20. ll) The revenues oL* Iiidia^ shall he received 
for and in the name of His Majestj, 

Application of re- , ,, -i . ; ; n 

venues [1853, s. 27, and shall, su1)ject to the provisions 

1858, ss, 2, 39, 4..] applied for the pur- 

poses of the Government of India alone. 

(2) There shall be charged on the revenues of 
[1858, s. 42.3 India alone : — 

(v/) all the delits of the East India Company® ; 
and 

{!)) all sums of money, costs, charg’es and ex- 
penses which, if the Government oL' 
India Act. 1868, had not been passed, 
would have been payable by the East 
India Company out of the revenues of 
India in respect of any treaties, cove- 
nants, contracts, grants or liabilities 
existing at the commencement of that 
Act ; and 

(e) ail expenses, debts and liabilities lawfully 
contracted® and incurred on account of 
the Government of India ; and 
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{rl) ail payments under this Act “except so far 
as is, otherwise provided under this Act.” 


[1858, ss. I, 2 , ; 1919 
Second Schd. Part II]. 


(3) The expression “the revenues of India” in 
this Act shall include all the terri- 
torial and other revenues of or 
arising in British India, and, in particular, — 

(/) all tributes and other payments* in respect 
of any territories which wnuld have 
been receivable by or in the name of 
the East India Company'’ if the Government of India 
Act, 1858, had not been passed ; and 


[1858, S. 2 .] 


( /■/) all fines and penalties® incurred by the sen- 
tence or order of any court of iustice 
r 18^'? s* 27.1 ^ " 

in British India, and all forfeitures 

for crijues' of any movable or immovalde property® in 
British India ; and 


{Hi) all movable or immovable property in 
British India escheating* or lapsing for want of an 
heir or successor, and all property in British India 
devolving as bom/' vacanlict^^ tov want of a rightful 
owner. 


(1) All property** vested in, or arising or accruing 
from property or rights vested, in 
L« 8 s 8 , s . 39 , 43 -] Majesty under the Government 

of India Act, 1858, or this Act, or to he received or 
disposed of by the Secretary of State in Council under 
this Act, shall be applied in aid of the revenues of 
India. 

1 2.P 
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§ 1. “Revenues of India.” 


The following statement of the Revenues of Imliu,— -in Indin and in 
England,— is taken from the Budget of the tloveninient ot India. .March 
1 920. 

Revised Estimate^ jg/Lyzo. 


Heads ok Revenue. 

In iNtUA. 1 

In Enoi.axu. 

' 

. . , — - 

■■■ ■ ‘.4 ■ 


£ ! 

1 . Land Revenue ... 

22,090,800 I 

... 

II. Opium 

2,990,800 1 


III. Salt 

54,000 i 


IV, Stamps 

7,223,100 : 


V. Excise 

12,753,300 i 


VI. Provincial rates 

36,100 


VIL Customs 

14,919,500 ' 


VIII. Income tax 

15,771,000 1 

3,659,800 1 


IX. Forest 


X. Registration 

733,800 1 


XI. Tributes from Indian States... 

626,000 


Xn. Interest 

1,306,700 i 

3,073,400 

XIII. Post and Telegraphs 

5,942,700 

54,11x1 

XIV. Mint... 

1,669,600 

100 

XV. Receipts by Civil Depart- 
ments (such as Courts, Jails, 
Police, Ports and Pilotage, 
Education, Sanitation, Agri- 
culture,^ Medical, Scientific, 
and Miscellaneous Depart- 
ments.) 

2,1551300 i 

2. 1 00 

XV L Miscellaneous receipts _ (in- 
cluding receipts in aid of 
Super- annuation &c., from 
Stationery and Printing, Ex- 
change &c) 

i 

1,732,40a 

1 1 30,400 

XVil. Railways 

(A) Net receipts from State 
Railways 

21,328.700 

i 

! 

’ 48.600 

(B) Government Share of 
surplus profits and repay- 
ment of advances of 
interest from subsidised 
Company 

11,900 

j 

1 

i 

} 218,100 

XVI 11 . Irrigation 

5,843,600 

... 

XIX. Other Public Works 

363,500 

... 

XX. Military receipts ... 

1,106,300 

5,666,000 

'XXL Marine 

275,300 • 

. . » 

XXIL Military Works ... 

94,000 

... 

Total 

136 , 377,300 

9,192,800 

Total Indian Revenues 

1 570,000 
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2. “Debts of the East India Company”. 

In the first half of the nineteenth century the East India Company on 
several occasions raised loans by public subscriptions in Great Britain 
and in India. The loans raised in India hrst bore interest at 5 per cent. 
I)Ut with the increasing stability of the Company’s power, and the peace 
and ^ood government that followed therefrom, it was found possible, 
in the fifth decade of the century, to borrow on a 4 per cent, basis. The 
then existing 5 per cent, loans were accordingly discharged, the holder 
of notes of these loans being allowed, from time to time, the option of 
transfer to 4 per cent. loans. Subsequently when the troubles of 1857*58 
subsided, India, the government of which had meanwhile been taken over 
by the Queen-Empress, found it possible to raise money at c^int. 

and, in consequence notice of discharge of the then existing 4 per cent, 
loans was given, the holders of these loans being .allowed the option of 
transferring into 3| per cent. loans. 

The transfer took place chiefly in the year 1894 and resulted in the 
then existing 4 per cent, loans together with a few miscellaneous loans 
such as Mysore Family loan and the East India Railway commuted 
stock ceasing to exist, re-appearing, however, as 3-I per cent. loans.— 
Guide Book for Investors in Govt. Seciirittesd 

§ 3. “Debts and Liabilities lawfully incurred”. 

These evidently refer to the existing rupee loans which are of two 
kinds, wh'., non-terminablc loans and terminable loans. The former kind 
of loan is repayable at the option of Cxovernnieiit after a certain fixed 
date, after giving notice. In the case of terminable loans the Govern- 
ment undertake to repay the loan (a) on a certain fixed date or (b) not 
earlier than a certain fixed date and not later than another fixed period. 

On the 30th September 1918 the national debt of India was 558 crores, 
but of Rs. 5 58 crores of public debt Rs. 4247 crores were incurred for 
productive purposes /. <s’., for railways and irrigation and the ordinaiy 
loans amounted to Rs. 133*3 crores which includes 40 crores of floating 
debt in the shape of treasury bills and temporary loans from the Presi- 
dency Banks. 

§ 4. “Tributes and other Payments”. 

Many of the Native States pay tribute, varying in amount according 
to the circumstances of each case, to the British Government. This 
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tribute is frequently due to exchanges of territory or settienieiits, but is 
chiefly in lieu of former obligations to supply or maintain troops. The 
actual receipts in the form of tributes and contributions from Native 
States in the year 1911-12 amounted to £S 95 P^S stated in the Decennial 
Statement exhibiting the moral and material progress and condition of 
India, 1911-12. Among the Native States so paying tributes and contri- 
butions are the following ones : — Jaipur, Kotah, Udaipur, Jodhpur, Bundi, 
the Shan States of Burmah, State of Benares, Kapurtalah, Trawancure, 
Kathiawar, Baroda, and others. 

S 5. “East India Company”. 

See ?wtes under sec. 1. , 

§ 6. “Fines and Penalties.” 

This refers to the fihes and penalties imposed by the Criminal Courtb 
on accused persons and in some cases by the Ci\'il Courts e.g. fines imposed 
on persons for contempt of court or for disobedience of court’s orders. 

^ 7- “Forfeitures for Crimes of any movable and immovable 
property”, 

B. 314, 32 J. 

§ 8. “Movable and Immovable Property.” 

See General Clauses Act [Act X of 1897, sec. 3 (25) and (34 't| where 
the terms arc fully defined. 

§ 9* “ Escheating ” 

Escheat’’ is a species of reversion ; it is fruit of seigniory, the Crown 
or Lord of the fee, from whom or from whose ancestor the estate was 
originally derived, taking it as a ultimus Imres upon the failure, natural or 
legal, of the intestate tenant’s family. It differs from forfeiture (now 
abolished for treason or felony by the Forfeiture Act, 1870, 33 and 34 
\rict., c. 23,) in that the latter is a penalty for a crime personal to the 
offender, of which the Crown is entitled to take advantage by virtue of its 
prerogative ; while an escheat results from tenure only, and arises from 
ail obstruction in the course of descent ; it originated in feudalism, and 
respects the intestate’s succession, so while forfeiture affects rents only, 
e^s’cheat operates on the inheritance. 
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Escheat arises, then, from default of heirs, when the tenant dies 
without any lawful and natural born relations on the part of any of his 
ancestors, or when he dies without any lawful and natural born relations 
on the part of these ancestors from whom the estate descended, or where 
the intestate tenant, having* been a bastard, does not leave any lenial 
descendants, since he cannot have any collateral descendants. — Wharton, 

^ 10 ‘‘ Bona Vacantia.” 

'Things without any apparent owner whicli belon** to the Crown, b}* 
\iriue of its prerogative. 


§11 “All Property etc” 


'This sub-section is based on sec. 39 of the Ciovernment of India Act 
1858 for which sec Documents /, /. 14.^, 

21 - “Subject to the provisions of this Act and 
rules made thereunder” the expen - 
Control of Secretary diture of the I’evenues of India^, 

of State over expendi- ^ 

tore of revenues. l^oth ill British India and elsewhere, 
shall he subject to the controP of 
the Secretary of State in Council; and no grant or 
appropriation of any part of those revenues, or of any 
other pi’operty coining into the possession of the 
Secretary of State in Council hy virtue of the Q overn- 
raent of India Act, 1858 or this 

1858, ss. I, 41 ; Act, shall he made without the 

1916, 1st Sch., 19192nd 

Sch., pt. II. concurrence of a majority of votes 

at a meeting of the Council of* 

India : 

Provided that a grant or appropriation .made in 
accordance with provisions or restrictions prescribed 
liy the Secretary of State in Counml with the coneur- 
rejice of a majority of votes at a meeting of the 
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council shall he deemed to be made u ith the concur- 
rence of a 'majority of such votes. 

§ 1. “ Expenditure of the Revenues of India.” 

The following statement of the expenditure charged to the rc\'enues of 
India, in India and in England is taken from the Re\is(‘d lUtdget 
estimates of Government of India, IMarch, 1930. 


Direct Demands on the Revenues. 


I. Refunds and drawbacks 
3. Assignment and Compensations. 
3. Charges in respect of collec- 
tions, viz.,— (^) Land revenue, 
{fi) Opium (including^ cost of 
production), (^) Salt (including 
cost of production, ( d) Stamps, 
{c) Excise, (/) Customs, (^) In- 
come tax, {Ji) Forest, (?) Re- 


1,379,200 

1,326,400 


gistration. 

4. Interest in India 

5. Posts and Telegraphs 

6. * Mint 

7. Salaries and Expenses of Civil 

Departments _ 

8. Miscellaneous Civil charges 

9. Famine Relief and insurance ... 

10. Railways 

ir. Irrigation 

12. Other Public Works 

13. Military Services 

Total 
Grand Total 


9,264,400 , 

192,800 

5,150,900 1 

3 , 7 S 3 i 3 oo 

4,175.700 1 

549,600 

I 295,700 j 

6O5 500 

24,918,900 1 

926,100 

3,590,300 i 

2,907,900 

1,245,100 1 
5,185,300 ; 

3,000 

9,404,900 

4,106,200 i 
6,774,400 1 
50,612,400 ; 

125,300 

134,600 

9,479,200 

1 118,024,900 1 

37*566,900 

£ 145,644, 

100 


§ 2 ‘‘Subject to the Control etc'^ 

‘‘The powers thus given to the Council in controlling expenditure are, 
however, far from being great as at first sight they seem to be, for tl\ey 
can only be exercised in regard to ordinary business of the administra- 
tion. Orders involving large expenditure may be given by the Secretary 
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of State without either the consent or the knowledge of the Council. In 
dealing with questions affecting the relations of the Government with 
Foreign Powers, making War and Peace, prescribing the policy to be 
followed towards Native States, and generally in matters in which secrecy 
is necessary, the Secretary of State acts on his own authority.” 
— Strachey 6S, 

^ 3. Made in accordance with the Secretary of State.’* 

For the siatuiory po^cvers of the Secretary of State for India , — S^ec 
notes under sec. s. M. C. R. paras. 20 r and 290 — 292 printed at pp. 
493 and 561 — 562 of Documents^ I deal with the ways and means as to how 
the Secretary of State for India is to divest himself of the control of the 
Government of India in certain specified matters and to empower the 
Government of India to do likewise in relation to Provincial Govern- 
ments. See also Report of the Functions Committee.^ paras. 16 — 2y 
printed post. 

22. Except for preventing or repelling actual 
invasion of His Majesty’s Indian 

Application of reve- . t i t i i 

nues to military opera- possessioiis, or iiiider Other suclden 
ieriiSss”"^ 55.*] urgent necessity, the revenues ■ 

of India shall not, without the con- 
sent of both Houses of Parliament, be applicable to de- 
• fraying the expenses of any military operation carried 
on beyond the external frontiers^ of those possessions 
by His Majesty’s forces charged upon those revenues. 

§ !• “Defraying the expenses of any military operations beyond 
the externa! frontiers.” 

The sanction of Parliament is necessary for any expenditiife on 
military operations beyond the external frontiers of India (unless the 
expenditure is necessary for preventing or repelling actual invasion of 
India, e.., unless it is for defensive. purposes). ‘ 

Thus India’s offer to place an expeditionary force at the disposal 
of the Crown for service in the Great War and to bear the expenses of 
that force as if it had stayed in this country, was formally accepted by 
Parliament, both Houses of which passed Resolutions giving constitution- 


P. I.~i7 
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al ratification to the arrangements made by Government in pursuance of 
a Resolution unanimously passed by the Viceregal Council in that 
behalf. The Resolution moved by Mr. Asquith, the Prime Minister, in 
the House of Commons, was as follows : — 

“That His Majesty having directed a military force consisting of 
British and Indian troops charged upon the revenues of India to be 
despatched to Europe for service in the war in which this country is en- 
gaged, this House consents that the ordinary charges of any vessels be- 
longing to the Government that may be employed in this expedition, 
which would have been charged upon the resources of India, had such 
troops or vessels remained in that country or seas adjacent, continue to 
be so chargeable, provided that if it shall be necessary to replace troops 
or vessels so withdrawn by other vessels or forces, then the expense of 
raising, maintaining and providing such vessels and forces shall be paid 
out of any moneys which may be provided by Parliament for the purposes 
of the said expedition.” 

The section, as it stands, was first incorporated in the Govern- 
ment of India Act, 1858. It was urged that the section appeared to 
interfere with the prerogative of the Crown to make war or peace : the 
Earl of Derby who was in charge of the Bill thus explained the reasons 
which led to the enactment of this section 

“There are, I believe, only two other subjects to which I need now 
direct your Lordships* attention, and I allude to them because 1 think that, 

far as they are conceimed, the principle and the object of the Bill have 
been somewhat misunderstood. One relates to the employment of the ^ 
India.!! army, and the other i*elates to the admission to the Civil Service 
of India. The 55th dause deals with the first of those subjects ; and it has 
been objected to that clause that it appears to interfere with the prero- 
gative of the Crown, inasmuch as it provides that none of Her Majesty’s 
forces maintained out of the revenues of India shall be taken, except in 
cases of urgent emergency, beyond the frontiex*s of that country without the 
previous consent of Parliament. Now, it has been thought— and I confess 
that the wording of the clause makes it open to a construction which was 
not intended by its framers—it has been thought that that would be an 
interference with the undoubted prerogative of the Crown to make war or 
peace. But your Lordships will recollect that although there is no 
prerogative of .the Crown more indisputable than timt of making war or 
peace, the constitution has provided an equally indisputable check on the 
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practical e.xercise of that prerogative by rendering it necessary for the 
Crown to come to Parliament for the supplies necessary to raise and 
maintain the troops, without which it would be impossible to cany on a 
war* But with regard to the troops in India there is, and there can be, 
no such Parliamentary control ; and consequently, if there were no such 
pro\'ision in the Bill as that to which I have referred, it might have been 
competent — I do not say there is any danger, but the danger might be 
possible under a Sovereign less constitutional than Her under whom we 
have the happiness todive — for the Crown to employ the Indian troops in 
wars wholly and entirely un sanctioned by Parliament, and the whole 
force of India might be carried to any portion of the world without the 
interposition of that practical pecuniary check to which I have alluded. 
In the Bill of the late Government, that principle of restricting the power 
of the Crown was enforced by a clause which provided that Her Majesty 
should not be enabled to send out of Asia (not out of India) any part of 
the forces maintained out of the Indian revenues. Now, as far as regards 
the restriction of the prerogative of the Crown, the principle is precisely 
the same, whether the provision be that the troops should not be sent 
beyond the limits of Asia, or that they should not be sent beyond 
the limits of our Indian possessions ; and it would be perfectly com* 
petent to Parliament, in handing over to the Crown the Government 
of that vast empire to make the restriction even greater, and to provide 
that for the future the Indian foi'ces should be placed on the footing of a 
militia, and should not be liable to serve beyond their own territory. But 
while the pidnciple of the exception in the Bill of the late Government 
was the same as ours, the limitation which they put upon that principle 
allowed that which is the true and substantial danger in this matter. 
Within Asia the Crown might carry on a war with Persia, or with China, 
or even with Russia, with no further exception that the forces should not 
serve out of Asia, and that might be done without Parliament having any 
control over the expenditure, or any right to express an opinion on the 
propriety of the war. Our intention, however, is not to limit the pretoga* 
tive of the Crown, but to protect the revenues of India ; and consequently 
when we come to that clause I mean to propose in it an Amendment 
which will, I think, remove all ambiguity upon this point. It will be to 
the effect that, except for the purpose of preventing or repelling actual 
invasion of Set Majesty’s Indian possessions, or in oifder to meet sothe 
sudden and urgent emergency, the revenues of India shall not, without 
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the consent of Parliament, be applicable to the expense of any military 
operations carried on beyond India by Her Majesty’s forces chargeable 
on such revenues. That provision will impose a pecuniary check on the 
prerogative of the Crown in regard to the army of India, such as already 
exists in the case of all other portions of Her Majesty's forces.' 
sei\ /j 


23. (1) Such parts of the revenues of India as are 
^ remitted to the United Kingdom^ 

Accounts of Secretary , . 

of State with Bank. and all moiiey* arising or accruing 

[1858,5.4^,] in the United Kingdom^ from any 
property or rights vested in His Majesty for the pur- 
poses of the Government of India, or from tlie sale 
or disposal thereof, shall be paid to the Secretary of 
State in Council, to be applied for the purposes of- 
this xict. 


(2) All such revenues and money shall, except 
as by this section is pro’vided, be paid into the Bank 
of England to the credit of an account entitled “The 
Account of the Secretary of State in Council of 
India*’.” 


(3) The money placed to the credit of that 


[1858, s. 43 ; 1859, 
s. 3 ; 1S63, s, 16.] 


account shall he paid out on drafts* 
or orders, either signed by tv*o mem- 


bers of the Council of India and countersigned^ by 


the Secretary of State or one of his Under-Secretaries 


or his assistant Under-Secretary, or signed by the 
Accountant-General on the establishment of the 


Secretary of State in Council or by one of the two 
senior clerks in the department of that Accountant- 
General and countersigned in such manner as the 
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Secretai'y of State in Council directs ; and any draft 
or order so signed and countersigned shall effectually 
discharge the Bank of England for all money paid 
thereon. 


(f.) The Secretary of State in Council may, for the 

[1858, F. 43, prov. ; payment of current demands® keep 
i86o:c. ioks.7.] Jit the Bank of England such ac- 
counts as he deems expedient ; and every such ac- 
count shall be kept in such name and be drawn 
upon by such person, and in such manner, as the 
Secretary of State in Council directs. 

( 5 ) There .shall be raised in the books of the 
Bank of England such accounts as 
may be necessary in re.speot of 
stock’’ vested in the Secretary of State in Council ; 
and every such account shall he entitled “The Stock 
Account of the Secretary of State in Council of 
India.” 

({•>) 'livery account referred to 
in this Section shall be a public 
account. 

^ L ‘‘The Revenues of India remitted to the United Kingdom.” 


[1858, s. 45.] 


[1858, ss. 43. 45; 

c. 102, s, 7.] 


Practically the whole of the Revenue of India is received in India ; 
but about 25 per cent, of the disbursements of the Government of 
India arc made in England : these disbursements are payments 
{amounting annually to about ^$35, 000, 000) for what are called the 
Charges” the payments which the Government of India must make in 
England^ for interest on debt, superannuation and pensions, railway 
annuities and sinking funds, furlough allowances, Government Stores etc. 
Remittance of this huge sum of money from India to the United King- 
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doni by means of what are termed Council Bills is a feature peculiar to 
the Indian System and is not, according to Prof. J. M. Keynes, to be 
paralleled elsewhere. ‘Tt arises partly from the historical circumstance 
that the Gov'ernment of India is the successor of a trading compan\\ 
partly from the necessity under which the Go\ ernmcnt lies of making ver\' 
large annual remittances to England”. 

These remittances are effected by one or other of the following 
methods : 

(1) The sale by the Secretary of State in London of Bills of Ex- 
change (known as Council Bills) and Telegraphic Transfers to be met by 
the Government of India in India. 

The present procedure is as follows — On each Wednesday a notice 
is e.xhibited at the Bank of England inviting tenders to be submitted on 
the following Wednesday for bills of exchange and telegraphic transferh 
on the Indian Government authorities at Calcutta, ^laclras and Bombay; 
cash must be paid for the bills in London as soon as they are allotted ; 
but, on account of the lime taken by the mail, they cannot be changed 
into rupees in Calcutta for at least a fortnight. A fortnight’s interest is, 
therefore, lost and it is worth paying extra to obtain what are called 
“telegraphic transfers” by means of which rupees can be obtained at 
Calcutta almost as soon as the so\'ereigns are paid into tlie Secretary of 
State’s account at the Bank of England. 

(2) Occasionally when it has seemed improbable that the Secretary 
of State would be able to obtain by the sale of Bills and Transfers the 
amount estimated to be required from that source, gold held by the 
Government of India in India has been consigned to London. As the 
metallic money held by the Government of India is mostly in the l^aper 
Currency Reserve against notes held in the Government Treasuries, the 
Government of India, when shipping gold to London to be used for the 
general purposes of the Secretary of State, must usually take gold from 
Paper Currency Reserve and cancel a corresponding amount of notes 
held in general treasuries or must transfer from their treasuries a corres- 
ponding amount in rupees to the Currency Reserve. 

(3) The conditions in recent years have enabled transfer of gold from 
the Paper Currency Reserve, when required, to supplement the proceeds 
of Bills and Transfers to be effected in a more convenient and economi- 
cal manner than in (2). Fart of the Paper Currency Reserve is held in 
gold in London (taken from the proceeds of the sale of Council Bills) and 

i34 



f.6.] TI1K REVENUKS (W INDIA, 

the Secretary of State can accordingly withdraw gold from it, wbeti 
required, against either the cancellation of notes held in the Treasuries of 
the government of India or the transfer of rupees from those Treasuries 
to the Paper Currency Reserve in India. — See Appendix /, Farm, 26 

2]' of the Currency Commissio7i Report^ 

g 2 Money arising or accruing in the United Kingdom.’^ 

This probably refers to the proceeds of the weekly sales of Council 
hills, the loans raised in London and the revenues of India accruing in 
the United Kingdom. The last item amounted to ;i{9, 192,800 in 1920; 
the chief items making up this amount are — Government share of surplus 
profits and repayment of ad\'aiices of interest from subsidised Railway 
Companies (^218,000', Military Receipts (;i^5,666,ooo) including a repay- 
ment of 370,000, by His Majesty’s Government, and interest realised 
from Cash Balances, Reserves etc,, (;433^73v4^^)* 

§ 3 “ The Account of the Secretary of State in Council of IndKa/' 

Under an old standing arrangement the India Office maintains a mini- 
mum balance of ;^5oo,ooo with the Bank of England with which, under 
the Acts 21 & 22 Viet. c. 106, and 22 & 23 Viet. c. 41, the account of the 
Secretary of State in the United Kingdom is kept, 

§ 4 . *‘Draft.” 

A bill drawn by one person upon another for a sum of money : an 
order in writing to pay money.— Wharton, 

§ 5. ‘‘Countersign ” 

The signature of a Secretary or other subordinate officer to any writing 
signed by the principal or superior to vouch for the authenticity of it. — 
Wharton, 

§ 6. “ Payment of Current Demands.” 

“A considerable part of the disbursements made by the Secretoy 
of State in Council in each year consists of very large payments 
which are made within very short periods. This is illustrated by the 
following figures showing the total payments in certain periods in 
1911-1.3— 1st to 5th April 1911, ;^3;624,304 (including :;£2, 084,897 for 
annuities and. interest,, and ;£i, 333,333 Paper Currency Reserve 
mesttaeat) ; ist to 5th July 19x1, ;£ 3 , 81 5,710. (including ;^2, 694,, -367% 
anntrities and interest, ^^487 , 7 57 for Gold Standard Reserve invest- 
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merit, and ;iC3oi,8oo for discharge of debt); ist to 5th October, ;/,2,462,ooo 
(including ^2,114,605 for annuities and interest) ; ist to 5tb January 
1912, ;£3, 100,857 (including £ 2 , 6^,769 for annuities and interest and 
;^7 5,000 for discharge of debt.) 

^‘There are also other large payments, such as those for Railway 
stores, which have to be made at very short notice, but at dates that 
cannot be exactly foreseen, since they depend on the punctuality or 
otherwise of contractors. 

‘‘The money from which these payments are made is not received just 
at the moment at which it is needed. The greater part of it is derived 
from the sales of Council Bills and telegraphic transfers which, though in 
unfavourable years they are liable to cease for considerable periods, 
take place as a rule every week. Sometimes, but in many years not more 
than once in the year, large sums are received in a short time as the 
proceeds of loan or loans. 

“It is thus necessary, as a rule, in preparation for the periods of heavy 
payments, to accumulate the weekly receipts so as to have them in hand 
or at cal] for use when the money is required. 

“The whole of the working balance thus required might be allowed to 
remain at the credit of the Secretary of State at the Rank of England, in 
which case the I'evenues of India would receive no interest on it; but the 
practice followed since 1858 has been to keep a certain part of the 
balance at the Bank and to lend the remainder at interest. 

“The usual method is to lend to certain banks, discount houses, and 
stock brokers of high standing, whose names arc included in an approved 
list, now containing 62 names. The list is revised periodically, and 
applications for admission are carefully considered with reference to the 
standing and resources of the applicants and the nature of their business. 
Loans to borrowers on the approved list are granted as a rule for 
periods from three to five weeks, occasionally for six weeks, so that the 
whole balance could, if needed, be called in within six rveeks. 

“The Accountant-General informs the Secretary of Statens broker 
daily of the amount of loans that may be renewed, the amount of new 
loans that may be placed, or the amount that must be called. He also 
fm-nishes the dates for the maturity of the renewals and new loans, so 
that money may be available to meet requirements. The broker is res- 
ponsible for obtaining the best possible rate of interest. The amount of 
a loan is not paid out from the Secretary of State's account at the Bank 
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of England until the security lias been lodged at tlic ikiik. The securi- 
ties which the broker is authorii'ed to accept are as follow : —Exchequer 
bills and bonds, Treasury bills, Parliamentary stocks and annuities of 
the United Kingdom, securities on which the interest is guaranteed by 
Parliament ; India stock, debentures, bonds and bills ; Rupee paper, 
guaranteed debenture scrips (fully paid) or bonds of Indian Railway 
Companies ; London stock and bills ; Metropolitan consolidated stock ; 
Corporation of London debentures, Metroplitan Water Board bills, and 
‘"B” stock. The particulars of each loan transactions are submitted 
each week to the Finance Committee for approval and each month to the 
Auditor of the accounts of the Secretary of State in Council’^ 

The weely lists are now submitted to the Secretary of State and the 
Council. — Extract from the Memorandum on Indian Office Balances, 
Vide Afpcjtdix f page 7, Currency Commissmt Report^ 

7. “Stock’’ 

Means the public funds considered merely as perpetual annuities, 
redeemable at the pleasure of the Government. It also connotes the Share 
Capital of a public company yielding dividend. 

24. The Secretary of State in Council by power 
of attorney executed by two mem- 
bers of the Council of India and 
countersigned by the Secretary of 
State or one of his Under-Secretaries 
or his assistant Under-Secretary, may authorise all or 
any of the cashiers of the Bank of England — 

{d) to sell and transfer all or any part of any 
stock standing in the hooks of the Bank 
to the account of the Secretary of State 
in Council ; and 

(5) to purchase and accept stock for any such 
account ; and 


Powers of attorney 
for sale or purchase of 
stock and receipt of 
dividends. [1S58, s. 
47 ; 1863 s. r6.] 


P. L— 18 
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(e) to receive dividends on any stock standing 
to any sucli account ; 

and, ky any writing signed by two members of the 
Council of India and countersigned as aforesaid, may 
direct the application of the money to be received in 
respect of any such sale or dividend ; 

Provided that stock shall not be purchased or sold 
and transferred under the authority of any such 
general power of attorney, except on an order in writ- 
ing directed to the chief Cashier and chief Accountant 
of the Bank of England, and signed and counter- 
signed as aforesaid. 

25 . All securities held ])y or lodged with the 

Bank of England in trust for or on 
riHes. ’[1858, s. 48 ; account or on behalf of the Secretary 
1S63, s. 16.] State in Council may be disposed 

of, and the proceeds thereof may be applied, as may 
1)e authorised by order in writing signed by two mem- 
bers of the Council of India and countersigned by the 
Secretary of State or one of his Under- Secretaries or 
his assistant Under-Secretary, and directed to the chief 
Cashier and chief Accountant of the Bank of England. 

See Nofes Under Sec. 

26 . ( 1 ) The Secretary of State in Council shall, 

within the first twenty-eight days 
nuaUyuid befoteSat! duidug wliich Parliament is sitting 
scb.f ’ ill 

every year, lay before both Houses 

of Parliament^ — ■ 
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(«) an account, for the financial year preced- 
ing that last completed, of the annual 
produce of the revenues of India, distin- 
guishing the same under the respective 
heads thereof, in each of the several 
provinces ; and of all the annual receipts 
and dishursements at home and abroad’ 
for the purposes of the government of 
India, distinguishing the same uudel’ the 
respective heads thereof ; 

(6) the latest estimate of the same fur the 
financial year last. completed ; 

(c) accounts of all stocks, loans, deljts and 

liabilities chargeable on the reve- 

j"] nues of India, at home and abroad, 

at the commencement and close of 
the financial year preceding that last 
completed, the loans, debts and liabilities 
raised or incurred -within that year, the 
amounts paid off or discharged during that 
year, the rates of interest borne by those 
loans, debts and liabilities respectively, 
and the annual amount of that interest ; 

(d) JB,epealecl hy the Second ScJi. to the 

Government of Indie Amendment Ad, 
1916; 

(e) a list of the establishment, of the Secretary 

of State in Council, and the salariews and 
allowances payable in respect thereof. 
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(2) If any new or increased salary or pension of 
fifty pounds a year or upwards has been granted or 
created within any year in respect of the said estab- 
lishment, the particulars thereof shall be specially 
stated and explained at the foot of the account for 
that year. 

(3) The account shall be accompanied by a state- 
ment, prepared from detailed reports from each pro- 
vince, in such form as best exhibits the moral and 
material progress and condition of India.^ 

1. “The Secretary of State before both Houses 

of Parliament” 

some time or other during the Session of [Parliament, usually 
towards the end, the House of Commons goes to the Committee on the 
East India Revenue Accounts ; and the Secretary of State for India or 
Ills representative in the House of Commons, on the motion to go into 
Committee, makes a statement in explanation of the accounts of the 
Government of India. The debate which takes place on this statement 
is commonly described as the India Budg'd Debate. The resolution in 
Committee is purely formaP^ — Ilbcri. 

§ 2. “ Disbursements at home and abroad.” 

See 710 te$ U 7 tde 7 ' Sec. 21. 

§ 3. “The account shall be* . Moral and Material Progress 

and Condition of India ” 

This is the annual ‘'moral and material progress report.’ A special 
report is published at the expiration of each period of 10 years, giving a 
very full and interesting account of the general condition of India at that 
date. The last of these Decennial Reports was the 5th Decennial Report 
published in Pju-ie embodying the annual reports for the lo years from 
1902. 
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27. (1) His Majesty may, hy warrant^ under 

■ His lloyal Si^u Manual, counter- 

Audit of Indian ac- ^ ^ 

counts in United King- Signed Dj the Chaiicellor of tile 

doin* [iS5S> s. ^2*3 ..j,, I , ^ 

Jbxciiequer. appoint a fit person to 
he auditor ■ of the accounts of the Secretary of State 
in Council, and authorise that Auditor to appoint and 
remove such assistants as may be specified in the 
warrant. 

(2) The auditor shall examine and audit the 
accounts of the receipt, expenditure and disposal in 
the United Kingdom of all money, stores and pro- 
perty applicable for the purposes of this Act, 

(8) The Secretary of State in Council shall, by 
the ofiieers and servants of his establishment,^ pro- 
duce and lay before the auditor all such accounts, 
accompanied by proper vouchers for their support, 
and submit to his inspection all books, papjers and 
writing's having’ relation thereto. 

( t) The Auditor may examine all such officers 
and servants of that establishment, being in the United 
Kingdom, as he thinks fit, in relation to such accounts 
and the receipt, expenditure or disposal of such money, 
stores and property, and may for that purpose, by writ- 
ing signed by him, summon before him any such 
officer or servant. 

(6) The auditor shall report to the Secretary of 
State in Council his approval or disapproval of the 
accounts aforesaid, with such remarks and ohserva- 
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tions in relation thereto as he thinks fit, specially 
noting cases (if any) in which it appears to him that 
any money arising out of the revenues of India has 
heen appropriated to purposes other than those to 
which they are applicalde. 

(6) The auditor shall specify in detail in his re- 
ports all sums of money, stores and property which 
ought to he accounted for, and are not brought into 
account or have not heen appropriated in conformity 
with the provisions of the law, or which have 1)eeii 
expended or disposed of without clue authority, and 
shall also specify any defects, inaccuracies or irregu- 
larities which may appear in the accounts, or in the 
authorities, vouchers or documents having relation 
thereto. 


( 7 ) The auditor shall lay all his reports he fore 
both Houses of Parliament, with the accounts of the 
year to which the reports relate. 

(8) The auditor shall hold office during good he- 


haviour. 

( 9 ) There shall he paid to the auditor and his 

assistants, out of the revenues of 
[1919, 2nd Sch., 1 1. 113 cj Qj, moneys provideeP 

hy Parliament ” such salaries as His Majesty, lyy 
warrant signed and countersigned as aforesaid, may 
direct. 


( 10 ) The auditor and his assistants (notwithstand- 

ii, c. 63, s. 1 ; vjio, some of them do not hold 

ist. Sch.] certificates from the Civil Service 
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Commissioners) shall, for the purposes of superanuua- 
tion or retiring allo-wance and their legal personal 
representatives shall, for the purposes of gratuity, he 
in the same position as if the auditor and his assistants 
rvere on the estahlishment of the Secretary of State in 
Council. 

§ 1. “Warrant.” 

Warrant means a ''writ conferring some right or authority.” 

§ 2. “Auditor.” 

^'xAiitditor” is a person who examines accounts and evidences of expendi- 
ture. The duties of the India Office auditor as to Indian revenues and 
expenditure correspond in some respects to the duties of “the Comptroller 
and x^uditor General with respect to the revenues of United Kingdom.” 

Audif — means “an examining of accounts. Audit maybe either detail- 
ed or administrative, and is usually both. Detailed audit is a con^arison 
of vouchers with entries of payment in order that the party whose accounts 
are audited may not debit his employer with payments not in fact made. 

“An administrative audit is a comparison of payments with authorities 
to pay in order that the party whose accounts are audited may not debit 
his employer with payments not authorized. If on either branch of audit 
an improper entry is discovered the auditor surcharges the party whose 
accounts are audited, whereby the payment must -be made by such parly 
out of his own pocket. Where no fraud is suspected, however, and when 
there has been no negligence, it is common for the surcharge to be remit- 
ted (see Poor Law Audit Act, 1848, ii, 12 Viet. c. 91 sec. 4}, especially 
where the party whose accounts are audited has given his service gra- 
tuitously.” — lV/i(rrto?i, 

§ 3. ‘‘Establishment.*' 

See fiofes imder Sec. 2 

§ 4^ ‘‘Or out of moneys provided by ParHameni’' 

See miei m ^^Sa/&r/, qf Secretary qfSfafe'^ mtdeKSecfwn 2, 
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PART III. 

PROPERTY, CONTRACTS, AND LIABILITIES. 

28. (1) The Secretary of State in Council may, 
Power of Secretary ^ith the coucuiTence of a majority 

gig®‘tnd‘bay'Jlop“e5' meeting of the Council 

[1916, 1st Schedule.] India, sell and dispose of any real 

or personal estate for the time being vested in His 
Majesty for the purposes of the government of India, 
and raise money on any such real or personal estate 
by way of mortgage or otherwise and make the proper 
assurances for any of those purposes, and purchase 
and acquire any property. 

(2) Any assurance relating to real estate, made 
by the authority of the Secretary of State in Council, 
may be made under the hands and .seals of two mem- 
bers of the Council of India. 

(3) All property acquired in pursuance of this 
section shall vest in His Majesty for the purposes of 
the government of India. 

The word Assurances'^^ means ‘‘legal evidence of the transfer of 
property called common assurances by which everyman’s property is 
secorecl to him, and controversies, doubts and difficulties prevented and 
removed.” — Wharton, 

29. (1) “Subject to the provisions of this Act 

Contract, of Secretary ^’^gardiug the appointment of a 
ofState. [1858, s. 40; High Commissioner for India”, the 

1919, 2nd Sch* pt. II.] ^ ’ 

»ss9- s. s- Secretary of State in Council may, 

with the concurrence of a majority of votes at a 
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meeting of the Oouueil of India, make any contract 
for the purposes of this Act 

( 2 ) Any contract so made may 

[1859. s- S-] expressed to be made hy the Sec- 

retary of State in Council. 

( 3 ) Any contract so made which, if it were made 
between private persons, would be by law required to 
be under seal, may be made, varied or discharged 
under the hands and seals of two members of the 
Council of India. 

( 4 <) Any contract so made which, if it were made 
between private persons, would be by law required to 
be signed by the party to be charged therewith, may 
lie made, varied or discharged under the hands of two 
members of the Council of India. 

( 5 ) Provided that any contract for or relating to 
the manufacture, sale, purchase or 

[1903. ''s- 1. 2-] supply of goods, or for or relating to 
affreightment' or the carriage of goods, or to insur- 
ance,^ may, subject to such rules and restrictions as 
the Secretary of State in Council prescribes, be made 
and signed on behalf of the Secretary of State in 
Council by any person upon the permanent establish- 
ment^ of the Secretary of State in Council who is 
duly empowered by the Secretary of State in Council 
in this behalf. Contracts so made and signed shall 
be as valid and effectual as if made as prescribed 
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by the foregoing provisions of this section. Parti- 
culars of all contracts so made and 
[igoj, ss. 1,3.3 ghaii 130 laid before the 

Secretary of State in Council in such manner and 
form and within such times as the Secretary of State 
in Council prescribes. 

(6) The benefit and liability of every contract 
made in pursuance of this section 
[1859. s- 5-3 shall pass to the Secretary of State 
in Council for the time being. 

§ 1. “Affreightment.” 

It means the contract of a shipowner to carry goods for the payment 
called “freight.” 

§ 2 “Insurance.” 

It means “the <act of providing against a possible loss, by entering into a 
contract with one who is willing to give assurance, that is, to bind himself 
to make good such loss should it occur. In this contract, the chances of 
benefit are equal to the insurer and the insured. The first actually pays 
a certain sum and the latter undertakes to pay a larger, if an accident 
should happen. The one renders his property secure ; the other receives 
money with the probability that it is clear gain”. — M^harton, 

§ 3. ‘‘Permanent Establishment” 

Sec notes under Sec. 17 on Ike establishment of Secretary of State 
in Council. 

29 A. “His Majesty may by Order in Council 
make provision for the appointment 

High Commissioner ^ ^ 

for India. [1919, s. of SL High Commissioner for India 
in the United Kingdom, and for the 
pay, pension, powers, duties, and conditions of employ- 
ment of the High Commissioner and of his assistants ; 
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and the Order may further provide for delegating to 
the High Commissioner any of the powers previously 
exercised hy the Secretary of State or the Secretary 
of State in Council whether under this Act or other- 
, wise -in relation to making contracts, and may pres- 
cribe the conditions under which he shall act on 
behalf of the Governor-General in Council or any 
local government.” 

This section carries out the recommendation of Lord Crewe’s Com- 
mittee to appoint a High Commissioner for India, to be paid out ot‘ 
Indian revenues, who will preform for India functions ot agency, as 
distinguished from political functions, analogous to those now perfonned 
in the ojfhces of the High Commissioners of the Dominions. The Crewe 
Committee’s recommendations are as follows— 

“We are satisfied that the time has come for a demarcation between 
the agency work of the India Office and its political and administrative 
functions, and that the step would commend itself to all classes of opinion 
in India as marking a stage towards full Dominion status. Accordingly, 
we recommend that preliminary action should be taken with a view to 
the transfer of all agency work to a High Commissioner for India or 
some similiar Indian Governmental representative in London* We 
suggest that, in the first instance, communications should be entered into 
with the Government of India with the object of transferring to the 
direct control of tint Government the Stores Department and also the 
Accountant-General’s Department (subject to any necessary reservations, 
including the retention of work connected with higher finance), and that 
the Govei'nment of India should at the same time be invited to make 
suggestions for the transfer to their control of any other agency business, 
such as that transacted by the Indian Students Department.” 

It wfill not be out of place here to consider the position and functions 
of colonial High Commissioners and Agents- General : — 

“Just as the Crown sends to each Dominion a Governor or Governor- 
General, so the Colony or Dominion sends to London an Agent-General 
or High Commissioner, to represent it in dealings with the Secretary of 
State and other Imperial and British authorities, as well as with privatfe 
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firms and individuals. This valuable system of exchange of ideas goes 
back to the days of the Great Benjamin Franklin ; and the opportunities 
it affords for strengthening the bonds of social, literary and economic 
intercourse between the United Kingdom and the Dominions, are almost 
unlimited.’^ — Jenks's '"''The Government of the British Empird\ p. 7/. 

‘‘The Colonies have representatives in London, High Commissioners 
for the four great Dominions, Agents-General for the Australian 
States, The Agents-General and the High Commissioners 

are Government officials who hold their office under Acts of Parliament 
for definite periods, and who cannot be easily removed from office by any 
Government. Further, this tenure is in no small measure due to the 
fact that it is the custom for the office to be held by a person who has 
held high political office in the Colony or Dominion, often in the case of 
the Australian colonies by the late Prime Minister. But practically in 
every case the appointment is made from the ranks of the political 
supporters of the Ministry of the day, and in default of a Prime Minister, 
then a Minister who has social ambitions or who is too big to play a 
second part at home is despatched to England. ♦ * -k It is an agree- 
able peculiarity of Pligh Commissioners to deem themselv^es in some 
sense not general agents, as the popular mind is liable to deem them 
but persons charged with ambassadorial privileges, and this belief is 
rightly encoimaged by the British Government in the sense that they'are 
shown marks of courtesy and distinction appropriate to the functions 
which they think they hold. But the essential distinction between an 
Ambassador and a^High Commissioner lies in the fact that the former 
is in the confidence of his Government while the latter is not”. 
— Keitlis Imperial Unity and the Dominions^ pp. jjd — ^41, 

30 . ( 1 ) The Govemor-Grcneral in Ooixncil and 

Power to execute looal government may, on behalf 

[“859rss.f°2;'i9i2?t‘ name of the Secretary of 

I (1) ; 191^ ist Soh.] state in Council, and subject to such 

provisions or restrictions as the Secretary of State in 
Council, with the concurrence of a majority of votes 
at a meeting of the Council of India, prescribes, sell 
aud dispose of any real or personal estate whatsoever 
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ill British India within the limits of their respective 
governments, for the time being vested in His Majesty 
for the purposes of the government of India, or raise 
money on any such real or personal estate by way 
of mortgage or otherwise, and make proper assurances 
for any of those purposes, and purchase or acquire 
any property in British India within the said respec- 
tive limits, and make any contract for the purposes 
of this Act. 


(1a) “A local Government may on behalf and in 
the name of the Secretary of State 

[1919, S. 2 (l).] . „ . 

in Council raise money on the secu- 
rity of revenues allocated to it under this Act, and 
make proper assurances for that purpose, and rules 
made under this Act may provide for the conditions 
under which this power shall be exercisable.” 

This sub-section has been inserted to regularise the raising of loans 
by local governments on the special security of their own provincial 
revenues.*—/. S. C. R. 

(2) Every assurance and contract made for the pur- 


[1859, s. 2 ; 1870, c. 
59. s. 2 ; 1919, 2nd Sch. 
Ft. II.] 


poses of “sub-section (1)” of this sec- 
tion shall be executed by such person 
and in such manner as the Governor- 


General in Council by resolution directs or authorises, 
and if so executed may he enforced by or against 
the Secretary of State in Council for the time being. 
(3) All property acquired in pursuance of this 
section shall vest in His Majesty 

[1859, S. I.J 1 ^ 

for the purposes of the Govern- 

meat of India. 
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31 . The Governor-Genera in Council, and any 

Power to dispose of o^her pei’son authorised by any Act 
[i8s3fs.'^277 1919,’ 2nd P^^sed in that behalf by the “Indian 
Sch., PI. II.] legislature”, may make any grant or 

disposition of any property in Jlritish India accruing 
to His Majesty by forfeiture, escheat or lapse, or by 
devolution as hona caGtmila, to or in favour of any 
relative or connection of the person from whom the 
property has accrued, or to or in farour of any other 
person. 


Rights and liabilities 
of Secretary of State in 
Council. [1858, s. 65 ; 
1859, s. 6.3 


32 . (1) The Secretary of State 

in Council may sue and be sued^ 
by the name of the Secretary of 


State in Council, as a body corporate.'^ 


21 & 22 Viet. c. ro 6 . 


(2) Every person .shall have tho same remedies 
against the Secretary of State in 
Council as he might have had against 
the East India Company if the Government of India 
Act, 1858, and this Act had not been 
passed. 


(3) The property for the time being vested in 

21 & 22 Viet. c. 106. Majesty for the purposes of the 

government of India shall be liable 
to the same judgments and executions as it would 
have been liable to in respect of liabilities lawfully 
incurred by the East India Company if the Govern- 
ment of India Act, 1858, and this Act had not been 
passed. 



I I.'J PkOl'KRTV (:ONTRA('TS AND l.Ur.ILITIKS, 

(tt) Neither the Secretary of State nor any mem- 
. lier of the Council of India shall he 

1 1858, s. 68 ; 1859, s. 2.] 

personally liable in respect of any 
assurance or contract made by or on behalf of the 
Secretary of State in Council, or any other liability in- 
curred by the Secretary of State or the Secretary of 
State in Council in his or their official capacity, nor 
in respect of any contract, covenant or engagement 
of the East India Company ; nor shall any person 
executing any assurance or contract on behalf of the 
Secretary of State in Council be personally liable in 
respect thereof ; but all such liabilities, and all costs 
and damages in respect thereof, shall be borne by the 
revenues of India. 

§ 1. “May sue and be sued ” 

The if\ct lays down that the revenues of India shall be received for 
and in the name of His Majesty and subject to the provisions of this act 
be applied for the purposes of Government of India ; alone, (Sec, 21.) : 
It charges on the revenues all expenses, debts, and liabilities lawfully 
contracted and incurred on account of the Government of India and 
throws upon the Secretary of State in Council the control of the expendi- 
ture both in British India and elsewhere (Secs. 20, 21, 23-6). It follows 
from this position of the Secretary of State that power to deal with pro- 
perty situated in India or to make contracts can only be exercised by the 
Governor- General in Council or any local Government, subject to restric- 
tions prescribed by the Secretary of State with the approval of a majority 
of the Council (Sec. 30). It follows also that from his control of the 
assets and revenues of India the Secretary of State is deeply concerned 
in financial affairs and a further consequence is that according to this 
section the Secretary of State in Council is a legal entity with powers to 
sue and be sued. Any person has the same remedies against the Secretaiy of 
State in Council as against the East India Company but he and the mem- 
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bers of his Council and officers acting on his behalf are exempt from 
personal liability, though the revenues of India remain liable, and execu- 
tion may be had against property vested in the Crown. The Government 
of India in this regard is in an inferior position to a Dominion Govern- 
ment which, primarily, is not liable at all to suits though in most cases in 
the Dominions that exemption has been greatly limited by legislation. 
On the other hand it is contrary to the practice in the Dominions to allow 
execution against governmental property in any case. But of course the 
power to bring actions does not extend to cases where the measures 
taken by the Government are political in nature, in which case even the 
East India Company would have been held to be exempt from suit.” 
— {Kez^/i'j. 

“In British India the relations between the Government of India 
and the subject differ from those which exist in England between the 
Crown and the subject. This difference is explained by the history of the 
development of the Government of India. The East India Company com- 
menced as a trading corporation, and by degrees assumed the function of 
a sovereign power. When the Government was taken over by the Crown, 
the Crowm stepped into the place of the Company, and the relations 
between the Crown and the subject so far as rights of suit were concerned, 
remained practically the same as they were at the time of the extinction 
of the Company. 

“There have been several cases in which the liability of the Secre- 
tary of State in Council as representing the Government, or rather 
the liability of the revenues of India for the acts or defaults of the 
servants of the Government in India has been the subject of judicial 
consideration. The latest decision on this subject is that of the Secreimy 
of State V. Cockraft {igi4—jg if. ^5/). In that case the plaintiff 
claimed damages for injuries sustained by him in a carriage accident 
which was alleged to have been due to the negligent stacking of gravel 
on a military road maintained by the P. W. D. of the Government. It 
was held that the act was done by the servant of Government in exercise 
of the sovereign power of the Government and that therefore the revenues 
of India were not liable. Acts done by the Government such as might have 
been done by private individuals, or by municipalities or similar bodies, 
stand upon a different footing. They are not done in exercise of sovereign 
power. Thus in the leading case of the Peninsular and Oriental Steam 
Navigation Company vs. Secretary of State [iS 6 x~y Bonh N. C, It Aff, 
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/) it was held that the revenues of India were responsible for the 
negligent acts of servants of Government who were working in a Govern- 
ment dockyard. It is sometimes not quite easy to say what is a 
'‘Sovereign Act.’’ The authority of the P. and 0 . S, N. Co. vs. Secretary 
of State has 1>een recently upheld in Secretary of State %fs. Moment {1912, 
40 L. R. 1. A. 48). In that case the Judicial Committee held that Sec. 41 
of an Act (No. 4 of 1898) passed by the Burma Legislative Council, which 
enacted that no Civil Courts shall have jurisdiction to determine any 
claim to any right over land as against the Government was ultra vires^ 
as being in contravention of Sec. 65 of the Government of India Act, 
1858. An attempt was made in the Bill relating to the Government pf 
India which was recently introduced to give legislative Councils power to 
bar suits against Government but this proposal was dropped in Com- 
mittee.”— N/;* E.J. Trevelyan in the Journal of the Society of Comparative 
Legislation^ Jan. igiy 

§ 2, ‘‘ As cl body Corporate.'* 

A body corporate or corporation is “an artificial person established for 
preserving in perpetual succession certain rights, which being conferred 
on natural persons only, would fail in process of time. It is either 
aggregate, consisting of many members, or sole, consisting of one person 
only, as a person. * ♦ ♦ It is by virtue of the Sovereign’s prerogative, 
exercised by a charter, or of an Act of Parliament or of prescription, 
that the artificial personage called a corporation, whether sole or aggre- 
gate, civil or ecclesiastical is created. The royal charter gives it a legal 
immortality, and a name by which it acts and becomes known. It has 
power to make bye-laws for its own goveimment, and transacts its 
business under the authority of a common seal — its hand and mouthpiece ; 
it has neither soul nor tangible form, so it can neither be outlawed nor 
arrested ; it only enjoys a legal entity, sues, and is sued by its corporate 
name, and holds and enjoys property by such name. The several 
members of a corporation and their successors constitute but one person 
inlaw. »ie ♦ sjt * The distinction between corporations and trading 
partnerships is, that in the first the law sees only the body corporate and 
knows not the individuals, who are not liable for the 'contracts of the 
corporation in their private capacity, their share in the capital only being 
at stake : but in the latter the law looks not to the partnership, but to the 
individual members of it, who are therefore answerable for the debts of 
the firm to the full extent of their assets’^— 
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PART IV. 

THE QOVERNOR.QENERAL IN COUNCIL. 

General Powers and Duties of Governor-General in 
Council. 

33. “Subject to the provisions of this Act and 
rules made thereunder” the superin- 
tendence, direction and control of 
the civil and military government 
of India is vested in the Governor- 
General in Councils who is required to pay due obe- 
dience^ to all such orders as he may receive from the 
Secretary of State. 

§ 1. “The Governor-General in Council.” 

The Governor- General in Council is generally described as the Govern- 
ment of India, a description which is recognised by Indian legislation [Act 
X of 1897, sec. 3 (22).] 

The statutofy 'powers of the G ov er nor - General in Council may be 
summarised as follow — 

r. The Governor-General in Council may on behalf and in the name of 
the Secretary of State in Council sell and dispose of any real or personal 
estate whatsoever in British India ; and he may dispose of escheated pro- 
perty etc. [Secs. 30, 31.] 

2. Subject to the provisions of this Act and rules made thereunder ' 
the superintendence, direction and control of the civil and military 
Government of India is vested in the Governor- General in Council. 
[Sec. 33.] 

3. The Governor- General in Council appoints the places of meet- 
ings of the Executive Council, [Sec. 39 (r).] 

4. All orders and other proceedings of the Governor-General in 
Council are expressed to be made by the Governor- General in Council. 
[Sec. 40 (i),] 


General powers and 
duties of Governor- 
General in Council. 

(1 7^2, s. 9 ; 1793. s- 

40 ; 1833, s- 39 ; 1893, 
s. I (2) ; 1919, 2nd Sch. 

pt. n.) 
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5. The Governor-General in Council may not, without the express 
order of the Secretary of State in Council, except in certain cases of emer- 
gency, either declare war or commence hostilities or make any treaties. 
[Sec. 44 (i).] 

6. When the Governor- General in Council commences any hostilities 
or makes any treaty, he is to communicate the same immediately, with 
the reasons therefor, to the Secretary of State. [Sec. 44 (3).] 

7. The orders of the Governor- General in Council shall be obeyed by 
every local Government. [Sec. 45.] 

8. The powers of superintendence, direction and control over local 
Governments vested in the Governor- General in Council under this Act 
shall, in relation to transferred subject be exercised only for such pur- 
poses as may be specified in the rules made under this Act. 

9. The Governor- General in Council may, after obtaining an expres- 
sion of opinion from the Local Governments and the Local Legislatures 
affected, by notification, with the sanction of His Majesty previously 
signified by the Secretary of State in Council, constitute anew Governor's 
province or place part of a Governor’s province under the administration 
of a Deputy Governor to be appointed by the Governor. (Sec. 52A.) 

10. The Governor-General in Council may declare any territory in 
I British India to be a ‘‘backward” tract. [Sec. 52A (2).] 

n. The (lOvernor-Genei'alin Council may, by notification, with the 
sanction of His Majesty previously signified by the Secretary of State 
in Council, constitute a new Province under a Lieutenant Governor. 
[Sec. 53 (2).] 

12. With the approval of the Secretary of State in Council the 
Governor- General in Council may, by notification, create a Council in any 
Province under a Lieutenant-Governor. [Sec. 55 (i).] 

13. The consent of the Governor-General in Council is necessary for a 
Lieutenant-Governor in making rules and orders for more convenient tran- 
saction of business in his Executive Council. [Sec. 57.] 

14. The Governor-General in Council may with the approval of the 
Secretary of State and by notification take any part of British India 
under his immediate authority and management. [Sec. 59.] 

15. The Governor-General in Council may by notification declare, 
appoint or alter boundaries of Provinces. (Sec. 60.) 
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16. The first standing orders providing for conduct of business 
and the procedure to be followed in either Chamber of the Indian Legis- 
lature are to be made by the Governor-General in Council. [Sec. 67 (6).] 

17. The estimated annual expenditure and revenue of the Governor- 
General in Council shall be laid in the form of a statement before both 
Chambers of the Indian Legislature. (Sec. 67 A.) 

1 8. The Governor-General in Council may, at the request of a Local 
Governments make regulations for the peace and good government of any 
part of British India to which sec. 71 for the time being applies. 
[Sec. 71 (i).] 

19. The Governor- General in Council may, with the approval of the 
Secretary of State in Council, make rules as to the membership of local 
legislatures. [Sec. 76 (3).] 

20. The Governor- General in Council may, by notification, with the 
sanction of His Majesty previously signified by the Secretary of State in 
Council, constitute new Local Legislatures. [Sec. 77 (i).] 

21 . The Governor-General in Council may, by notification, extend tlie 
provisions of this Act relating to the Legislative Council of the Lieutenant- 
Governor to any province for the time being under a Chief Commissioner. 
[Sec. 77 (2).] 

22. The sanction of the Governor- General in Council is necessary for 
the Local Government of a Province other than a Governor’s Province to 
make rules of business at meetings of its Legislative Council. [Sec. 80 (3).] 

23. The sanction of the Governor-General in Council is necessary for 
the Local Government of any Province (other than a Governor’s Pro- 
vince) to make rules for the conduct of the Legislative business in its 
Council. [Sec. 80 (4).] 

24. The Governor-General in Council may appoint persons to act as 
additional judges of any High Court, for such period, not exceeding 
two years, as may be required, [Sec. 1 01 (2).] 

25. On the occurrence of a vacancy in the office of Chief Justice or 
an ordinary Judge of a High Court, and during any absence of such a 
Chief Justice or ordinary Judge the Goverhor-GenerM in Council shall, 
in the case of the Calcutta High Court, appoint one of its other Judges 
to act as Chief Justice [Sec. 105 (a)] and appoint qualified persons to 
act as ordinary Judges. [Sec. 105 (2),] 
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26. The Governor-General in Council may, by order, alter the local 
limits of Jurisdiction of High Courts. [Sec, 109.] 

27. The order in writing of the Governor-General in Council is 
full justification for an act in any Court in India. [Sec. iir.] ' 

28. On the occurrence of a vacancy in the office of Advocate- 

General of Bengal, the Governor-General in Council may appoint a 

person to act as Advocate- General. [Sec. 114 (3).] 

29. In case of difference of opinion on any question brought before 
a meeting of the GoN-ernor-GeneraPs Executive Council the Governor- 
(^eneral in Council shall be bound by the opinion or decision of the 
majority. [Sec. 41.] 

30. Where any matter is recpiired to he prescribed or regulated by 

rules under this Act and no special provision is made as to the authority 
by whom the rules are to be made, the rules shall be made by the Gover- 
nor-General in Council with the sanction of the Secretary of State in 

Council. [Sec. 129A (r).] 

In addition to the above statutory powers, the Governor-General in 
Council, as representing the Crown in India, “enjoys such of the powers, 
prerogatives, privileges and immunities appertaining to the Crown as are 
appropriate to the case and consistent with the system of law in force in 
India. The Governor-General in Council has also, by delegation, powers 
of making treaties and arrangements with Asiatic States, of exercising’ 
jurisdiction and other powers in foreign territory and of acquiring and 
ceding territory. Moreover, the Government of India has powers, rights 
and privileges derived, not from the English Crown, but from the native 
princes of India, whose rule it has superseded. For instance, the rights of 
the Government in respect of land and minerals in India are different 
from the rights of the Crown in respect of land and minerals in England.^^ 

§ 2. “ Pay due obedience to all such orders ...the Secretary of State. 

These words raised the important question of the relation between the 
Secr€tar5^of State and the Viceroy and the Governor-General in Council. 
The question was raised during the Viceroyalty of Lord Kortlibrook, when 
Lord Salisbury was Secretary of State. Mr. Bernard Mallet’s memoir of 
Lord Northbrook contains the following noteworthy remarks upon the 
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subject by Lord Cromer who, as Major Baring', was Private Secretary to 
Lord Northbrook - 

“Thei'e.can be no doubt that Lord Salisbury's idea was to conduct 
the Government of India to a very large extent by private correspondence 
between the Secretary of State and the Viceroy. He was disposed to 
neglect and also, I think, to underrate the value of the views of Angk)- 
Indian officials. This idea inevitably tended to bring' the Viceroy into 
the same relation to the Secretary of State for India as that in which an 
Ambassador or Minister at a Foreign Court stands to the Secretary of 
State for Foreign Afifairs... Lord Northbrook's general view was the exact 
opposite of all this, and I am strongly convinced that he was quite right 

He recognized the subordinate position of the Viceroy, but he held 

that Parliament had conferred certain rights not only on the Viceroy, but 
on his Council which differentiated them in a very notable degree from 

subordinate officials such as those in the diplomatic service Lord 

Northbrook regarded the form of Government in India as a very wise 
combination which enabled both purely English and Anglo-Indian expe- 
rience to be brought to bear on the treatment of Indian questions. Pie 
did not b\' any means always follow the Indian official view ; but he 
held strongl}', in the first place, that to put aside that view and not to 
accord to the two Councils in London and Calcutta their full rights was 
unconstitutional in this sense that, though the form might be preserved, 
the spirit of the Act of Parliament regulating the Government of India 
..would be evaded. In the second place, he held that for a Viceroy or a 
Secretary of State without Indian experience to overrule those who 
possessed such experience was an extremely unwise proceeding, and 
savoured of an undue exercise of that autocratic power of which he him- 
self was very unjustly accused.” 

1‘he self-same question of the relations bet^veen the Secretary of State 
and the Viceroy was mooted by the Rt. Hon. Mr. Montagu, then Under- 
secretary of State for India, in one of his speeches introducing the 
Indian Budget He said — “The relations of a Viceroy to the Secretary of 
State are intimate and responsible. The Act of Parliament says — ‘The 
Secretary of State in Council shall superintend, direct, and control all 
acts, operations and concerns which in any way relate to or concern the 
government or revenues of India, and all grants of salaries, gratuities and 
allowances, and all other payments and charges whatever out of or on the 
re^'e^ucs of India.’ It will be seen how wide, how far-reaching, and how 
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complete these powers are. Lord Morley and his Council, working 
tliroiigh the agency of Lord MintOj have accomplished much etc.” 

Sir Valentine Chirol, in his book on ^^TJie Indian Unrest points out 
that there are two great objections to the above doctrine of ^^agenef^ : in 
the first place it ignores one of the most important features of the 
Governor-tienerars office— 7'/, s’., that he is the direct and personal 
representative of the King- Emperor, and in that capacity, at any rate, it 
would be improper to describe him as tlie ^‘agent” of the Secretary of 
State. In the second place, it ignores equally another distinctive feature 
of his office, especially important in regard to his relations with the 
Secretary of State 7/2:^., that, in his executive as well as in his legislative 
capacity, he is not a mere individual, but a corporate body —the 
Governor-General in Council. 

Lord Morley in reviewing Sir Valentine ChiroPs book in the Nine-- 
teenth Century and After in a.n B.Yt\c\e headed ^^Britis/i Democracy and 
Indid'' says : — “He (Sir Valentine Chirol) tries at making out a case for. 
limitation of the Indian Secretary’s power, authority and duties, so severe 
as to make such responsibility perilously shadowy and secondhand.” He 
then goes on to refute Sir Valentine ChiroPs on the sfot theory\ 

“In 1858 Queen Victoria announced to the princes. Chiefs and people 
of India that she had taken upon herself the government of the territories 
in India heretofore administered in trust for her by the East India 
Company, and further— ‘We reposing especial trust and confidence in 
the loyalty, ability, and judgment of our right trusty and well beloved 
cousin— constitute and appoint him to be our first Viceroy and Governor- 
General in and over- our said territories and to administer the Government 
thereof in our name, and generally to act in our name and on our behalf 
subject to such orders and regulations as he shall from time to tlnie^ receive 
through one of our Principal Secretaries of Statel The principle so defi- 
nitely announced has been uniformly maintained. The Royal Warrant 
appointing the Ciovernor- General always contains the provision thus set 
forth in the Mutiny Proclamation — ‘Now know that we, reposing especial 
trust and confidence in the Fidelity, Prudence, Justice, and Cir- 
cumspection of you the said Victor, Alexander, Earl of Elgin and 
Kincardine, have nominated, made, constituted and appointed you to be 
Governoi'-General of India,..,.. to take upon you, hold and enjoy the said 

office ....during our Will and Pleasure, subject nevertheless to such 

instructions and directions as you.. ...... .shall, as Governor-General of 
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India in Council, from time to time receive under the hand of one of Our 
Principal Secretaries of State’. This language of the Mutiny Proclama- 
tion, and of the Warrants of Appointment settles the question so far as 
the Governor-General in Council is concerned. 

“The position of the Secretary of State under the statutes is quite as 
clear, though it takes a few more words to set it out. The law of 1858 
calling the Indian Secretary into existence enacts that ‘save as herein 
otherwise provided, one of Her Majesty’s Principal Secretaries of State 
shall have and perform all such or like powers and duties in anywise re- 
lating to the government and revenues of India, and all such of the like 
powers over all officers appointed or continued under this Act as might or 
should have been exercised or performed by the East India Company, or 
by the Court of Directors or Court of Proprietors of the said Company.’ 
This section continues to the Secretary of State all the powers of the 
Company, and the relations of the Company to their 'Governor-General 
were defined in the Regulating Act of 1772 : ‘The said Governor-General 
and Council for the time being shall, and they are hereby directed and 
required to, obey all such orders as they shall receive from the Court of 
Directors of the said United Company.’ Then by the Act of 17S4, Pitt 
called into existence the body of Commissioners who became known 
as the Board of Control Their business as set forth eight years later, 
was ‘to have and be vested with full power and authority to superintend, 
direct and control all acts, operations and concerns which in anywise 
relate to or concern the civil or military government or revenues of the 
said territories and acquisitions in the East Indies.’ All these powers and 
duties, formerly vested either in the Board of Control, or in the Company, 
the Directors, and the Secret Committee in respect of the government 
and revenues of India, were to be inherited by the Indian Secretary, In 
short, as it is plainly summed up in that magnificent enterprise, the 
Imperial Gasetieer of India^ composed, I think, officially at Simla, the 
Secretary of State has the power of giving orders to every officer in 
India, including the Governor-General. 

In view of the constitutional reforms initiated in 1909 by Lord 
Morley himself and in 1919 by his great disciple and successor, and the 
consequently increasing association of Indians in legislation and adminis- 
tration, there is not much force in Lord Morley’s argument that the Man 
on the spot theory would lead “to the surprising result of placing what is 
technically called the Government of India in a position of absolute 
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irresponsibility to the governed.” On the other hand Sir Valentine Chirol 
proved a true prophet when he said — “What we may and probably must 
look forward to at no distant date is that with the larger share in legisla- 
tion and administration secured to Indians by such measures as the Indian 
Councils Act, the Government of India will speak with growing authority 
as the exponent of the best Indian opinion within the limits compatible 
with the maintenance of British rule, and that its voice will, therefore, 
ultimately carry scarcely less weight at home in the determination 
of Indian policy than the voice of our self-governing Dominions already 
carries in all questions concerning their internal development.’’ The 
following remarks of the London Thjtes (April 28, 1916) in its review of 
Lord Hardinge’s Viceroyalty are also in the same sti'ain : — “A great new 
principle lay behind that simple little speech delivered by Lord Hardinge 
at Madras (regarding the South African question). Whatever form the 
relations between Great Britain and India may eventually assume, it is 
reasonably certain that future Viceroys and future Governments of India 
must more and more identify themselves with Indian interests, even when 
they seem to conflict at times with the policy of the Home Government. 
They must be truly Indian Governments, which implies some change of 
spirit and outward attitude. It also implies a great lessening of 
Whitehall control.” 

THE QOVERNOR-QENERAL. 

The Governor-Gene- 34. The Govemor-General of India^ 
tai, tisss, s. 29.] jg appointed by His Majesty by 

warrant under the Royal Sign Manual.® 

§ 1. The Coventor-General of India. 

Early history : The grant of the Diwani in 1765 made Bengal the' 
predominant presidency, and therefore the Regulating Act of 1773 con- 
verted its Governor in Council into a Governor-General in Council and 
gave him superintending authority over Bombay and Madras^ For a 
long time indeed the mere isolation of the western and southern presi- 
dencies attenuated the authority of the Governor- General in Council over 
them. His control became effective only as the British dominions extended, 
till tliey became contiguous and communications between them improved. 
The Charter Act of 1S33 vested the direction of the entire civil and 
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military administration and the sole power of legislation in the Governor- 
General in Council, now for the first time styled ‘‘of India” and defined 
more precisely the nature and extent of the control to be exercised over 
the subordinate governments. 

Hts position and powers — The supreme authority in India is vested by 
statute in the Governor- General in Council, subject to the control of the 
Secretary of State. At the head of the Government is the Governor- 
General, who also, as the representative of the Crown, has been called, 
since 1858, the Viceroy. He is appointed by His Majesty the King-Em- 
peror, on the advice of the Prime Minister, by warrant under the Royal 
Sign Manual and usually holds office for a term of five years. He gets a 
maximum annual salary of Rs. 256,000. 

He is not subject to the original jurisdiction of any High Court by 
reason of anything counselled, ordered or done by him in his public 
capacity only ; he is not liable to be arrested or imprisoned in any suit or 
proceeding in any High Court acting in the exercise of its original juris- 
diction ; nor is he subject to the original criminal jurisdiction of any 
High Court except on charges of treason or felony. 

Like the Colonial Governors he has now the prerogati\'e of ‘pardon 
which is expressly conferred on him by his warrant of appointment. Thus 
in the Royal Warrant appointing His Excellency Lord Chelmsford to be 
Governor-General of India the Royal prerogative to grant a free or condi- 
tional pardon to any offender convicted by a court of justice in the exer- 
cise of its criminal jurisdiction has been delegated to the Governor- 
General. This delegation does not, however, empty the Crown of its pre- 
rogative in this respect. The prerogative still exists and may be exer- 
cised on occasions, but the Governor-General is now able to grant such 
a pardon on His Majesty’ s^behalf should he think it right to do so. 

If the Governor-General can command the support of the Secretary of 
State he can wield very great powers indeed. He has statutory powers 
of overruling his Executive Council and also of vetoing any statute 
passed by any legislature in India ; he may even legislate on his own sole 
authority, subject to the limitation that laws so made by him do not conti- 
nue in force for a longer period than six months. These powers are, of 
course, for use in emergencies ; and, as a matter of fact, the Governor- 
General has only on very few occasions made laws on his own authority. 

The Viceroy is under no pokfiye obligation to summon his Executive 
Council for Joint deliberation, and under some Governors- General consider- 
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able intervals have elapsed between Council meetings. The Govemor- 
GeneraFs official correspondence with the Home Government is known to 
his Council, the members of which append their sigmatures to his des- 
patches. But he is . in regular communication with the Secretary of 
State by private letters and telegrams, and of this correspondence the 
Council may remain in entire ignorance. 

The statutory powers of the Gover7ior-General-^ as distinguished from 
those of the Governor-General m Council — are as follotu — 

1. The Governor-General in Council means the Governor-General in 
Executive Council [Sec. 134 (t).] 

2. The Governor-General is appointed by His Majesty by warrant 
under the Royal Sign Mannual. [Sec. 34.] 

3. He appoints a member of his Executive QDuncil to be Vice- 
President thereof. [Sec. 38.] 

4. He may make rules and orders for tHe more convenient tran- 
saction of business in his Executive Council [Sec. 40 (2).] 

5* He may overrule his Council and adopt, suspend or reject any 
measure if in his judgment such a course of action is necessary in the 
interests of the safety and tranquillity of British India. [Sec. 41 (2h] 

6. He may alone exercise at his discretion all or any of. the powers 
which might be exercised by the Governor-General in Council at meetings 
of the Council provided he is authorised by the Governor-General in 
Council so to do. [Sec. 43 (i).] 

7. During absence of his Executive Council he may issue any orders 
’to any Local Government or to any officer, [Sec. 43 (2).] 

8. He may appoint from among the members of the Legislative 
Assembly Council Secretaries who shall hold office during his pleasure. 
[Sec. 43A.] 

9. He is consulted by His Majesty before appointing the five 
Provincial Governors. [Sec, 46 (2).] 

10. He may appoint a Deputy Governor to administer part of a Gover- 
nor’s Province. [Sec. 5 2 A.] 

11. He appoints Lieutenant-Governors with the approval of His 
Majesty. 

12. He appoints members of Lieutenant-Governors’ Executive 
Councils with the approval of His Majesty. [Sec. 55 (3).] 

13. He and two chambers constitute the Indian Legislature* 
[Sec. 63,] 
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14. He has power to appoint, from among* the members of Council 
of State, a President and other persons to preside in such circumstances 
as he may direct, [Sec. 63A (2).] 

. 15 He has the right of addressing the Council of State and the 

Legislative Assembly and may for that purpose require the attendance of 
members of either of them, as the case may be. [Sec. 63 A (3I, 63 B (3).] 

16. He has the power to appoint the President of the Legislative 
Assembly during the first four years and his approval is necessary for 
future elected Presidents. [63 C { 1 '.] 

17. His approval is also necessary for the elected Deputy President 
of the Legislative Assembly. [Sec. 63 C. {2).} 

18. He may remove the appointed President from his post. [Sec. 63 
C. ( 3 )*] 

19. His concurrence is necessary for removing the elected President 
and the Deputy President from office by a vote of the Assembly. [Sec. 63 
C. (4).] 

20. He is to determine the salary of the appointed President. [Sec. 

63 c. (5).] 

21. He may dissolve either Chamber of the Indian Legislature before 
the expiry of their term. [Sec. 63 D. («).] 

32* He may extend the term of either Chamber if in special circum- 
stances he thinks fit so to do. [Sec. 63 D. (<^).] 

23, After the dissolution of either Chamber he appoints a date, not 
more than six months, or with the sanction of the Secretary of State, not 
more than 9 months after the date of dissolution, for the next session of 
that Chamber, 

24, He may appoint such times and places for holding the sessions of 
either Chamber of the Indian Legislature as he thinks fit, [Sec. 63D. (2).] 

35. He may from time to time, by notification or otherwise, prorogue 
the sessions of either Chamber of the Indian Legislature. [Sec. 63 D. (2).] 

26, His previous sanction • is necessary for introducing certain 
measures specified in Sec. 67 (3) at any meeting of either Chamber of 
Indian Legislature, [Sec. 67 (2),] 

37. He may certify, under certain chxumstances, that a bill or 
any clause of it or any amendment, affects the safety or tranquillity of 
British India or any part thereof, and may direct that no further pro- 
ceedings shall be taken by the Chamber in relation to that bill [Sec. 67 
(2*A.).] 
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28. He may, in his discretion, refer any contested matter for 
decision to a joint sitting of both Chambers of the Indian Legislature. 
[Sec. 67 (3).] 

29. He may, when a bill has been passed by both Chambers 
of the Indian Legislature, return the bill for reconsideration by either 
Chamber. [Sec. 67 (4).] 

30. The first standing orders of the Indian Legislature, may, with 
his consent be altered by the Chamber to which they relate. [Sec. 67 (6).] 

31. It is only on his recommendation that a proposal for the appro- 
priation of any revenue or moneys for any purpose can be made. [Sec, 
67A. (2).] 

32. If any question arises whether a proposed appropriation of 
revenue or moneys does or does not relate to the heads specified in 
Sec. 67A (3), his decision is final. [Sec. 67 (A) (4).] 

33. Notwithstanding anything in sec. 67A he has power in cases' of 
emergency to authorize such expenditure, as may, in his opinion be 
necessary for the safety or tranquillity of British India or any part there- 
of. [Sec. 67A (8).] 

34. Where either Chamber of the Indian Legislature fails to pass 
essential legislation he may certify that the passage of the bill is 
essential for the safety, tranciuillity or interest of British India or any part 
niereof ; and thereupon the bill becomes an Act on his signature [Sec. 
67B (I).] 

35. When a bill lias been passed by the both Chambers of the Indian 
Legislature it cannot become an Act until he has declared his assent 
thereto. [Sec. 68 (2)]. 

36. He has to send to the Secretary of State in Council an authentic* 
copy of every regulation to which he has assented under sec. 71(2). 

[Sec. 71 (3).] 

37. He may in cases of emergency make and promulgate ordinances 
for the peace and good government of British India or any part thereof. 
(Sec. 72). 

38. His previous sanction is necessary, if the Local Legislature of 
any Province make or take into consideration any law relating to subjects 
specified in sub-sec, 3 of Sec. 80A. (Sec, 80A). 

39. Fie may invalidate an act of any Local Legislature by with- 
holding his assent from it even though the Governor had signified his 
assent to it. (Sec, 8i). 
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40. He may instead of assenting to or withholding his assent from 
any Act passed by Local Legislatures, declare that he reserves the Act 
for the signification of His Majesty’s pleasure thereon. [Sec. 81 A (3).] 

41. Where a bill passed by a Local Legislative Council is reserved 
for his consideration, his consent is necessary for returning the bill for 
further consideration, by the Council with a recommendation that the 
Council shall consider amendments thereto. [Sec. 81 A 2 (a).] 

42. He may,, instead of assenting to or vetoing any Act passed by a 
Local Legislature, declare that he reserves the Act for the signification 
of His Majesty’s pleasure thereon. [Sec. 81 A (3).] 

43. There shall be paid to him out of the revenues of India an 
annual salary not exceeding 256,000 rupees. [Sec. 85 (i).] 

44. If the Governor-General, except on special duty or on leave under 
a medical certificate, departs from India, intending to return to Europe, 
his office shall thereupon become vacant. [Sec. 87 (i).] 

45. He is not — (cz) subject to the original jurisdiction of any 
High Court by reason of anything counselled, ordered or done, by him 
in his public capacity only nor {d) liable to be arrested or imprisoned 
in any suit or proceeding in any High Court acting in the exercise of its 
original jurisdiction nor {c) subject to the original criminal jurisdiction of 
any High Court in respect of any otfence not being treason or felony. 

46. If he is concerned in, or has any dealings or transactions by 
way of trade or business, for the benefit either of himself or of any other 
■person, otherwise than as a shareholder in any Joint Stock Company 
or trading corporation, he is guilty of a misdemeanom*. [Sec. 124 (4).] 

§ 2 ‘‘The Royal Sipi Manual"’ 

This means ‘Hhe Royal Signature, sometimes required by the statute as 
evidence of the authority of the Sovereign. Towards the end of the reign 
of King George IV, the Royal Signature was, in consequence of the King’s 
illness, by n George IV. and i William IV. c. 23, authorized to be affixed 
for him by Commision.’’ — Wharton, 

THE OOVERNOR-GENERAL’S EXECUTIVE COUNCIL. 

[35]. This seotioti, desGi'ibing the Governoi'- 
Qetieml’s executive council m consisting of ordinary 
and extraordinary members, has been repeated by the 
Government of India Act, 1919. 
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36 . (1) The members of the Governor-GeiieraTs 

Members of conncil. OXeCUtlV 6 COUHCiI^ shsll he 3 <ppomte(i 


[i86i, c. 67, s. 3 ; 1869, 
c. 97, s, 8 ; 1874, c. 91. 
s. I.] 


[1861, c. 67, s 
1874, c. 91, S. I.] 


by His Majesty by warrant under 
the Royal Sign Manual. 

(2) The number of the members 
of the couneiF shall be “such as His 
Majesty thinks fit to appoint.” 

( 3 ) Three at least of them must be persons who 
[1861, c. 67, s. 3 ; have been for at least ten years in 
1919, s. 28 (i-2).] service of the Crgwn in India, ^ 

and one must be a barrister of England or Ireland, 
or a member of the Faculty of Advocates of Scot- 
land, “or a pleader of a High Court” of not less than 
“ten” years’ standing. 


( 4 ) If any “member of the council (other than 
the Commander-in-chief for the time being of His 
Majesty’s forces in India)” is at the time of his appoint- 
ment in the military service of the Crown, he shall 
not, during his continuance in office as such member, 
hold any military command or be employed in actual 
military duties. 


(6) “ Provision may be made by rules under this 

Act as to the qualifications to be 
[1919, s. 28 (3.)] Ijj respect of the members 

of the Governor-General’s executive council in any 
case where such provision is not made by the fore- 
going provisions of this section.” 
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§1- “The Governor-General’s Executive Council” 

The Governor-General has generally no power to act otherwise than in 
Conncil (where he is ordinarily bound by the decision of the majority). All 
official acts of the central Indian Government run in the name of this cor- 
porate body which is commonly and properly described as the “Government 
of India.” In the Governor- General in Council is vested “ the superin- 
tendence, direction, and control of the whole civil and military government” 
of British India. 

The Constitutmz of the Council.— ‘T\xt Governor-Generahs Executive 
Council consists of such number of members as His Majesty thinks 
fit to appoint. There are now six members of Council who are all 
appointed by His Majesty under the Royal Sign Manual. Three of the 
members must be^ persons who have been for at least ten years in the 
service of the Crown in India— it should be noted that the Act does not 
la^jE down that they must belong to the Indian Civil Service ; one must 
be a barrister of England or Ireland, or a member of the faculty of Ad- 
vocates of Scotland, or a pleader of a High Court of not less than ten 
years’ standing. None of the members of the Council can be a military 
officer. If, at the time of his appointment, a member is a military officer, 
he must resign his command. He cannot be employed in military duties 
during the tenure of his office as member of the Viceregal Council The 
qualifications of only four of the members are thus laid down by law, so 
that there is a discretion in the appointment of the rest. 

Besides these six members the Secretary of State in Council invariably 
exercises his discretionary power to appoint the Commander-in-Chief in 
India to be a member of the Governor-GeneraFs Executive Council The 
former limitation as to the number of the memtes of the Governor- 
GeneraFs Executive Council has now been removed. 

The presence of Indian gentlemen in the Viceroy’s Council is not 
secured by any legal provision ; on the other hand Indians are not by law 
debarred from holding these offices {cf Sec. 96 of this Act which^runs 
thus :-~“No native of India, nor any subject of His Majesty resident 
therein, shall, by reason only of his religion, place of birth, descent, 
colour, or any of them, be disabled from holding any office under 
the Crown in India”), As Lord.Morley said in one of his speeches on 
the India Councils Bill— “The absence of an Indian member from the 
Viceroy’s Executive Council can no longer, I think,, be defended, 
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is no legal obstacle or statutory exclusion. The Secretai'y of State can 
to-morrow, if he likes, if there is a vacancy on the Viceroy’s Council, re- 
commend His Majesty to appoint an Indian member.” Lord Morley did 
not hesitate to give effect to his liberal intention, and he forthwith 
appointed Mr. S. P. (now H. E. Lord) Sinha in March 1909, to the 
post of Law Member of the Governor-GeneraFs Council. It should be 
noted in this connection that there is. no statutory provision to prevent the 
majority or even the entirety of the Executive Councils of the Governor- 
General, Governors or Lieutenant-Governors from being composed of 
Indians, provided of course they fulfil the statutory requirements regard- 
ing services etc. and, as a matter of fact, we now have three Indians on the 
Governor-General’s Executive Council. 

The six ordinary members of Council hold charge, respectively, 
of the Departments of Home Affairs ; (2) 

(3) and Railways 

(4) Education j (5) Finance and (6) Law. 

(r) The Home Department controls the general administration of 
British India and deals with internal politics, , -law and justice, jails, 
police, and a number of other subjects. 

(2) The Department of Revenue and Agriculture deals very largely 
with questions concerning land ; it supervises the collection of the land 
revenue ; it sees that the assessments are made on the best and most 
equitable basis. Another important duty is to supervise the arrangements 
made by the Local Governments for famine, relief, and also to encourage 
the development of scientific agriculture. I'he Depariement of Public 
Works deals with irrigation works, roads a|id buildings, 

(3) The Department of Commerce and industry was created by Lord 

Curzon. The supervision of all industrial in India, the collection 

and distribution of commercial intelligence, management of the post 
office and telegraphs, customs, ports and-^itbanushipping, mining and 
factories are all committed to the charge dplfeis Department. It is also 
expected to regulate the trade of the coptry and to interfere, when 
necessary, in the interests of health and humanity. Preliminary to the 
organization of an Imperial Departme. tof Industries — in accordance with 
the recommendations of the Indian Industrial Commission-— a Board of 
Industries and Munitions has been se| up, as an interim authority since 
last year : this Board has taken over Imm^ the Commerce and Industries 
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Department certain items- 6f ’ work, has undertaken the initial work of 
organization and are framing, detailed proposals for the new permanent 
department. The Board is under the direct charge of the Viceroy, the 
President of the Board taking part in Council meetings when industrial 
questions are discussed, but with no power of voting. The creation of a 
separate Membership of Industries is imminent. 

(4) The Department of Education was created in 1910. It deals 
mainly with education, hospitals, public health, municipalities and local 
boards and ecclesiastical matters. “ As all these matters fall within the 
jurisdiction of the various provincial governments, the work of the Depart- 
'ment is chiefly of a supervising and controlling nature ; it has also to for- 
mulate the policy of the Government of ■ India regarding Education, 
Sanitation and Local Self-Government. 

(5) The Finance Member has powers of supervision over all matters 
of finance and examines all matters placed before the Council from the 
financial point of view. He deals with questions relating to the salaries, 
leave, and pensions of public officers ; and with currency and banking. 
His Department supervises and controls some of the sources of “separate 
revenue” — e.g., opium, stamps, and assessed taxes, though the local 
management of these is in the hands of the subordinate Governments — 
and it directly administers the Mint and Assay Departments. The 
necessary supervision over the financial affairs of the provincial and local 
authorities is maintained by the provincial Accountant-General and his 
officers who are responsible to the Comptroller and Auditor-General. 

It may- be interesting in this connexion to compare the position and 
functions of the Indian Finance Member with .those of the English 
Chancellor of the Exchequer.* In the United Kingdom the Chancellor 
of the Exchequer is the responsible and active chief of the revenue 


* ‘‘Theoretically the position of the Finance Member of Council is, except in a 
few details, very much the same as that of the Chancellor of the Exchequer in 
England, but there can be no doubt, I think, that the Financial Department in 
India does not occupy the same predominant position in India that the Treasury 
does in England, because of -the fact that the Chancellor of the Exchequer is 
responsible to Parliament and bus to defend any measure he may bring forward 
before^ a body of ^ men, of whom a considerable number are there purposely with 
the object of opposition ; and also, because of the Prime Minister being usually the 
head of the treasury^ and a leader of Parliamentary opinion being almost always 
chosen for the post of the Chancellor of the Exchequer.”— Crpmer's epfdence 
before Welhy Commismn ( 4^ iSg6 ), 
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adniinislration. The two great revenue boards, which manage and 
control the collection of taxes throughout the Kingdom, sit in London and 
their Chairmen are in constant communication with him. He answers 
in Parliament for their acts, and appeal from their decision lies to him, 
as wielding the powers of the Board of Treasury. The Post Office, 
including the Telegraph Department, the Woods and Forests, the Mint, 
and other minor revenue offices, are also subject to him financially. The 
returns ftlrnished to him weekly, monthly and quarterly, enable him to 
follow closely fluctuations in receipts and he has at hand the heads of the 
revenue offices to assist him in ascertaining the causes of fluctuation and 
in forecasting the progress of his receipts. Further, he has, in intercourse 
with the chief expert officers, ample opportunity for learning defects in 
revenue laws or in the administration of the revenue department. Thus 
he is not only invested with the authority of Chief Officer of the Revenue, 
but he has the means of exercising that authority directly and effectively, 
and the personal impress which Chancellors of the Exchequer have left 
on the financial administration of the past has enabled holders of the 
office to discharge effectively the powers entrusted to them. The Chan- 
cellor of the Exchequer works the financial machine himself. 

The revenue system of India is organized upon a different principle* 
Owing to the vast extent of territory, and the necessary partition of the 
country into separately organized provinces, the Finance Minister has not, 
to the same degree as the Chancellor of the Exchequer, direct control over 
the departments entrusted with the collection and management of the 
i*evenues. For the same reason, his sources of information arc not as 
easily or as immediately accessible. The larger area over which his 
operations extend makes it impossible for him to learn details by corres- 
pondence, by summoning officers from distant centres, or by visiting 
them himself as speedily as is possible wdthin the narrower limits of the 
United Kingdom. But although centralisation in finance suits a com- 
paratively small and homogeneous state, decentralisation is more con- 
venient for an immense territory, and for races varying in religion, itt 
language, and in degrees of civilisation. Sir David Barbour said, in 
illustration of this point, that Europe could not be governed in detail 
from one capital ; and Lord Cromer contended that it was impossible for 
one central authority to enforce economy on a continent such as India. 

(6) The member of Council who is required to be a Barrister or a 
Pleader of not less than ten years’ standing- is usually styled' the- Law 
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Member. The first holder of the post was Lord Macaulay. The 
functions of the Department presided over by him are to prepare the 
drafts of all legislative measures introduced into the Indian Legislature 
to consider, and in some cases to determine, the form of regula- 
tions submitted tmder sec. 71 of the Government of India Act and of the 
rules and regulations made under powers given by Acts of the Indian 
Legislature to consider Bills and Acts of the local legislatures 
with reference to penal clauses and other special points, and to advise 
other departments of the Government on various legal questions. The 
Law Member of the Council is an e,v officio member of the Select Com- 
mittees to which Bills are referred. 

Railway administration is committed to a Railway Board, which is a 
separate department of the Government of India under the Member for 
Commerce and Industry. Foreign affairs z>., matters concerning the 
Native States and external politics are retained by the Viceroy himself — 
he is his own Foreign Minister ; but he is assisted by two Secretaries— 
the Political Secretary dealing with all questions concerning Native 
States, and the Foreign Secretary confining himself to purely foreign 
affairs. Military affairs are dealt with by the Commander- in Chief who 
is thus his own War M inister. 

§ 2« '^The number of tihe members of tbe Council 

“The changed relations of the Governor- General in Council,” observe 
the authors of the Montagu-Chelmsford Report, “will in themselves 
materially affect the volume of work coming before the department, and 
for this reason alone some redistribution will be necessary. We would 
therefore abolish such statutory restrictions as now exist in respect of the 
appointment of Members of the Governor- GeneraPs Council, so as to give 
greater elasticity both in respect of the size of the Goveimment and the 
distribution of work. If it is desired to retain Parliamentary control over 
these matters, they might be embodied in statutory orders to be laid before 
ParEament,” iJH, C, R.^ para, ^77.) 

“The recommendation of the Committee is that the present limitation 
on the number of the members of the Governor-General’s Executive 
Council should be removed, that three members of that Council should 
continue to be public servahts or ex-public servants -who have had not 
less than ten years’ experience in the service of the Cfown in India ; that 
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one member of the Council should have definite legal qualifications, but 
that those qualifications may be gained in India as well as in the United 
Kingdom ; and that not less than three members of the Council should be 
Indians. In this connection it must be borne in mind that the members 
of the Council drawn from the ranks of the public servants will, as time 
goes on, be more and more likely to be of Indian rather than of European 
extraction.”— y. 6*. C jR. ' 

One of these recommendations of the Joint Select Committee has found 
statutory recognition in this section (Sec. 36) ; and, in accordance with 
its recommendation three Indians — Homble Mr, Sarma, Hon’ble Mr. 

Shafi, and Hoifble Dr. Sapru have already been appointed to be 

Members of the Governor- GeneraFs Executive Council. 

The removal of the restriction as to the number of members of the 
Governor-General’s Executive Council will enable the Council to expand 
in size concurrently with the expansion of the volume of work. As we 
have seen ‘above, the creation of a new Membership of Industries is 
imminent. 

g 3. “Ten years in the service of the Crown in India ” 

It should be noted that the i\ct does not lay down that three persons 
must belong to the Indian Civil Service : they may be recruited from any 
of the Civil Services of the Crown in India (referred to in sec. 96 B of 
this Act). It should also be noted that the three persons are to have 
been for at least ten years in the seiwice of the Crown, not in British 
htdia^ but in India. 

In the principal Act of 1915 the words were —‘‘‘Three at least of 
them must be persons who at the time of their ajfpointmenthsixt been for 
at least ten years in the service of the Crown in India.” Those italicised 
words implied that they had put in at least ten years’ mitinuous service 
under the Crowp and who, at the time of appointment as Member of the 
Governor-General’s Executive Council, tvere still in service. The deletion 
of the italicised words implies (i) that at least ten years’ service under the 
Crown is a necessary qualification though it may be a continuous period or 
it may be made up of broken periods of service ; and (2) that pensioned or 
retired civil officers who have put in at least ten years’ service under the 
Cvmvn in India are eligible for appointment as members of the Governor- 
‘General’s Executive Council 
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37 . “If the Commander-in-chief for the time 


Rank and precedence 
of Commander-in-Chief. 
[1919, S. 2 H (4).] 


being of His Majesty’s forces in 
India is a member of the Governor- 
General’s executive council he shall, 


subject to the provisions of this Act, have rank and 
precedence in the Council next after the Governor- 
General.” 


38 , The Governor-General shall appoint a 
Vice-President of member of his executive council to 
council. [1909,3.4.] be vice-president thereof. 


39 . 

Meetings. 
67, s. 9.] 


( 1 ) The Governor-General’s executive coun- 
i86i, c. shall assemble at such places in 
India as the Governor-General in 


Council appoints, 

( 2 ) At any meeting of the council the Governor- 
[.833,5,48,19.9203. General or other person presiding 
s.ch., pt. II.] member of the council 


“(other than the Commander-in-chief)” may exercise 
all the functions of the Governor-General in Council.^ 


■ § 1. “ Functions of the Governor-General in Council" 

The Council usually meets once a week, but special meetings may be 
called at any time at such places (generally Simla and Delhi) as the 
Governor-General in Council may fix. The meetings ar^ private, and the 
* procedure is of the same informal kind as at a meeting of the pre-war Eng- 
lish Cabinet, the chief difference being that one of the Secretaries to the 
(government usually attends during the discussion of any question affect- 
ing his department and takes a note of the orders passed. [This small 
analogy must not be taken to mean that this form of Council Government 
is Cabinet Government, for the latter as we have seen, implies Government 
by a body of people constitutionally responsible to the legislature — a 
thing which is absent in the case of the Governor-GeneraFs Executive 
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Council.] In .theory, members of Council have no power to act 
otherwise than in Council or by the implied authority of the 
Governor-General in Council. In practice under the rules for the 
disposal of business, a member passes orders, without bring-ing the 
matter before the Council, in minor cases. All important matters, and 
specially cases where two Departments differ in opinion, or a Local 
Goveimment is overruled, are referred to the Governor-General, and 
ordei's are passed either by him or by the whole Council. Questions 
involving large issues of general policy are always settled in Council. 
If there is a difference of opinion, the vote of the majority prevails, 
subject to the power of the Governor-General to overrule, the Council in 
exceptional cases. If the votes are equally divided, the Governor-General, 
or in his absence the senior member present, has a casting vote. 

The Report of the Royal Commission on Decentralisation in India 
gives the following authoritative description of the manner in which the 
business of the Government of India is transacted : — 

“In regard to his own department, each Member of Council is largely 
in the position of a Minister of State, and has the final voice in ordinary 
departmental matters. But any question of special importance and 
any matter in which it is proposed to overrule the views of a local 
Government, must ordinarily be referred to the Viceroy. This latter 
proviso acts as a safeguard against undue interference with the Local 
Governments ; but it necessarily throws a large amount of work on the 
Viceroy. In the year, 907-08, no less than 21.7 per cent of the cases 
which arose in, or came up to, the Home Department required submission 
to the Viceroy. The Home Department is, however, concerned with 
questions which are, in a special degi'ee, subject to review by the Head of 
the Government, and we believe that in other departments the percentage 
of cases referred to the Viceroy is considerably less. Any matter origin- 
ating in one department which also affects another must be referred to 
the Ijftter and in the event of the departments not being able to agree, 
the case would have to be referred to the Viceroy. 

“The Members of Council meet periodically as a Cabinet — ordinarily 
once a week — to discuss questions which the Viceroy desires to put before 
them, or which a Member who has been overruled by the Viceroy has 
asked to be referred in Council. The Secretary in the department pri- 
marily concerned with a Council-case attends the Council for the purpose 
pf furnishing any information which may be required of hlnn. If there is 
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a difference of opinion in the Council, the decision of the majority 
ordinarily prevails, but the Viceroy can overrule a majority if he considers 
that the matter is of such grave importance as .to justify such a step. 

“Each departmental office is in the subordinate charge of a Secre- 
tary whose position corresponds very much to that of a permanent 
Under-Secretary of State in the United Kingdom, but with these 
differences, that the Secretary as above stated, is present at Council 
meetings, that he attends on the Viceroy, usually once a week, and 
discusses with him all matters of importance arising in his depart- 
ment : that he has the right of bringing to the Viceroy’s special 
notice any case in which he considers that His Excellency’s concur- 
rence should ' be obtained to action proposed by the departmental 
Member of Council : and that his tenure of office is usually limited 
to three years. 

It is sometimes thought that the Government of India is synonymous' 
with Government by the Viceroy who is its responsible head. The error 
in this view has been thus exposed by Lord Curzon who, in one of his 
farewell speeches in India, said — “Never let it be forgotten that the 
Government of India is conducted not by an individual but by a com- 
mittee. No important act is taken without the assent of a majority of 
that committee. In practice this cuts both ways. It is the tendency 
in India as elsewhere, but much more in India than anywhere else that 
I have known, to identify the acts of Government with the head of 
the administration. The Viceroy is constantly spoken of as though he 
and he alone were the Government. This is, of course, unjust to his 
colleagues, who are equally responsible with himself, and very often 
deserve the credit which he unfairly obtains. On the other hand, it is 
sometimes unfair to him ; for he may have to bear the entire respon- 
sibility for administrative acts or policies which were participated in 
and perhaps originated by them. ^ * The Viceroy has no more 
weight in liis Council than any individual Member of it.”* * 

There is much truth in Lord Curzon’s view of the powers and position 
of the Viceroy in his relations with his Council, Though the Governor- 
General has the power to dispense with' his Council, it is not always 
easy to exercise it* As the Mesopotamia Commission’s Report says 
“In India the power of the, Governor-General to dispense witli his 


* Lord Curzon^s Indian Speeches, VoL IL p. 299. 
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Council is much more circumscribed. The Government of India is 
throughout the Statute invariably designated as the Governor-General 
in Council If the Governor-General is away from his Council on tour 
he has all the powers which he could exercise if he was with his 
Council and moreover, he has the power, when with the Council, of 
over-ruling o" them differ 

from him. But the Members of the Secretary of State’s Council and of 
the Governor-General’s Council have a Statutory right of protesting in 
writing agmnst any action of which they disapprove. The protest 

must be in accordance with their expressed objections in Council, and 

such written protest can be called for and laid before Parliament. 

The intention of Parliament in setting up the Government of India 

upon this basis seems to have been a wish to associate the Secre- 
tary of State and the Governor-General (who under the conditions 
existing in this country would probably be politicians) rvith Councils of 
trained Indian administrators ; and the power of protest was doubtless 
given so that each Council might be a check upon the Secretary of State 
or the Governor-General, against taking impulsive, or in the view of the 
Council, improper action.” 


40 . ( 1 ) All orders and other proceedings of the 

Business of Governor- in CoUllcil shall 

^3“;: to be made by the 

79j 19t9.2ndSch.Pt. Gfovernor-General in Council, and 

shall be signed by a Secretary^ to the 
Government of India, or otherwise, as the Governor- 
General in Council may direct “and when so signed 
shall not he called into question in any legal proceed- 
ing on the ground that they were not duly made by 
the Governor-General in Council.” 


( 2 ) The Governor-General may make rules and 
[1861, c. 67, ?. 8.) orders for the more, convenient 
transaction of business^ in his execn- 
tiye council, and every order made, or act done, in 
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iaeeordanee with such rules and orders shall he treated 
as being the order or the act of the Governor-General 
in Council. 

§ 1. “Signed by a Secretary”. 

In practice, the orders and proceedings of the Governor-General in 
Council are signed by the Secretary of the department to which they 
relate. 

, ^ 2 . “Rules and Orders- -of business”. 

The rules and orders made under this section appear to be treated by 
the Government of India as confidential, and have not been published. 
The most important effect of this section has been to facilitate the depart- 
mental transaction of business. — liber t. 

41 - (1) If any difference of opinion arises on any 

Piocedareia .caseof q'lestion brought before a meeting 
difference of opinion. Governor-General’s Execu- 

[1772, s. 8; 1833, s. 

48 ] tive Council, the Governor- General 

in Council shall be bound by the opinion and decision 
of the majority of those present, and, if they are 
equally divided, the Governor- General or other person 
presiding shall have a second or casting voteh . 

(2) Provided that whenever any measure is 
■ ■ proposed before the Governor-Gene- 

[1876, c. 3. s. 5.] 

ral in Council whereby the safety. 
ljj,anpiillity or interests of British India, or of any 
part thereof, are or. may be, in the judgment of the 
Governor-General, essentially affected, and he is of 
opinion either that the measure proposed ought to be 
adopted and carried into execution, or that it ought 
to be suspended or rejected, and the majority present 
at a meeting of the council dissent from that opinion, 

rJ?S 
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the Governor-General may, on his own authority and ' 
responsihilitj^, adopt, suspend or reject the measure, 
in whole or in part*. 

(3) In every such case any two memhers of the 
dissentient majority may require that the adoption, 
suspension or rejection of the measure, and the fact 
of their dissent, he reported to the Secretary of 
State, and the report shall be accompanied by copies 
of any minutes which the members of the council 
have recorded on the subject, 

(4) Nothing in this section shall empower the 

. Governor-General to do anything 

[1793, Sr 49.J ^ ^ 

which he could not lawfully have 
done with the concurrence of his council. 

§ 1. “Second or casting Vote.” 

This means the ‘Vote given by the Chairman or President of a 
deliberative assembly (who though not disqualified by law from voting, 

see Neli v, s, Longhottom (18^4) i. Q, B, y6'y ; 63 L, /. Q. B. 4go--is 

usually not entitled to vote in the first instance), when the suffrages of 
the meeting' are equal The Speaker of the House of Commons (though 
he has no vote in the first instance) has a casting vote, and by the 
practice of the House gives it in favour of a motion or bill, so as fo give 
opportunity for further consideration.” — Wharton. 

§ 2. ‘^Governor-General « • part ” 

Sub-section (3) of this section is based on sec. 8 of the Regulating Act 
of 1773 sec. 48 of the Charter Act of 1833. But the mere exercise of 
the casting vote did not save Warren Hastings from the constant difficulty 
of facing a hostile majority in his Council ; liis successor, Lord Cornwallis 
accordingly, stipulated, on his appointment, that his powers should be 
enlarged. Accordingly an Act was passed in 1786 which empowered .the 
Governor-Generalin special cases to override the majority pf his council 
and act on his own responsibility. These exceptional powers given to the 
Governor-General by the Act of 17^6 were reproduced in the Act of 1793 
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by sections wbicb were superseded by those of a* later enactment of 
1870 which are here reproduced in sub-section (2) and (3). 

42 . If the Governor- General is obliged to absent 
himself from any meeting of the 
o/‘°Goveroor-GeS council, by indisposition or any 
dr'[i86i'T6°7, s°7'; o^ber causo, the vice-president, or, 

absent, the senior member 
“other than the Commander-in- 
Chief” present at the meeting, shall preside thereat, 
with the like powers as the Governor-General would 
have had if present : 

Provided that if the Governor- General is at the 
time resident at the place where the meeting is 
assembled, and is not prevented by indisposition from 
signing any Act of council made at the meeting, the 
Act shall require his signature ; but, if he declines or 
refuses to sign it, the like provisions shall have effect 
as in cases where the Governor-General, when present, 
dissents from the majority at a meeting of the council. 


43. (1) Whenever the Governor-General in 
Council declares that it is expedient 

Powers of Governor- 

General in absence from that the Govem OP- General shouM 
visit any part of India unaccom- 
panied by his executive council, the Governor- Gene- 
ral in Council may, hy order, authorize the Governor- 
General alone to exercisej in his discretion, all or any 
of the powers which might he exercised hy the 
Governor-General in Council at meetings of the 
council. 
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(2) The Governor-General during absence from 

Ci793> s. 54 ; 1912, s. executive coiiiioil may, if he 

' thinks it necessary, issue, on his own 

authority and responsibility, any order, which might 
have been issued by the Governor-General in Council, 
to any local Government, or to any ofiicers or servants 
of the Crown acting under the authority of any local 
Government without previously communicating the 
order to the local Government ; and any such order 
shall have the same force as if made by the Governor- 
General in Council ; but a copy of the order shall be 
sent forthwith to the Secretary of State and to 
the local Government, with the reasons for making 
the order. 

( 3 ) The Secretary of State in Council may, by 

^ . order, suspend until further order 

[ 1793 .S-S 5 -] „ „ 

all or any of the powers ot the 

Governor-General under the last foregoing sub-section; 

and those powers shall accordingly he suspended as 

from the time of the receipt by the Governor-General 

of the order of the Secretary of State in Council. 

43A. (1) “The Governor-General may at his dis- 
cretion appoint, from among the 
di secretaries. luembers of the Legislative Assem- 

[1919. s. 29.] council secretaries^ who shall 

hold office during his pleasure^ and discharge such 
duties in assisting the members of his executive 
council as he may assign to them. 

( 2 ) “There shall be paid to council secretaries so 
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appointed such salary as may be provided by the 
Indian Legislature.^ 

(3) “A council secretary shall cease to hold office 
if he ceases for more than six months to he a member 
of the Legislative Assembly.” 

§ 1. “Legislative Assembly.” 

See Notes under sec. 63. 

§ 2* ‘‘Council secretaries*” 

The provision for the appointment of council secretaries was inserted 
by the Joint Select Committee to allow of the selection of members of 
the legislature who will be able to undertake duties similar to those of the 
Parliamentary Under- Secretaries in England \yide notes u?ider sec*. 3 
fj)*] should be entirely at the discretion of the Governor-General 
to say to which departments these officers should be attached, and to 
define the scope of their duties.” 

This provision goes further than the proposals made in para. 224 
of the Montagu-Chelmsford Report which recommends the appointment 
of such council secretaries for the Provincial Legislatures. 

^*The suggestion has been made to us that in some provinces it might 
be convenient, where the press of work is heavy, to appoint some mem- 
bers of the legislative council, not necessarily elected, to positions analo- 
gous to that of a Parliamentary Under-Secretary in Great Britain, 
for the purpose^ of assisting the members of the executive in their 
departmental duties and of representing them in the legislative council. 
We feel no doubt that the elaboration of the machinery which is 
inevitable in future will impose greater burdens on the members of the 
Government. We suggest therefore that it may be advisable and con- 
venient to take power to make such appointments.” — M* C. R. para* 224* 

The Government of India in their First Despatch on the Montagu- 
Chelmsford Report, accept the suggestion that members of the provin- 
cial legislative councils should be appointed to positions analogous to those 
of Parliamentary Under-Secretaries. But they think that “appointments 
of this nature are neither necessary nor desirable at the present stage 
in the Government of India.” They feel that “it would be inadvisable 
to complicate the working of the Government of India in the difficult 
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times before us by an arrangement which cannot be justified on strong 
groimds, and which might be misconstrued as an attempt to introduce 
by a side issue the ministerial system into the Government of India.” 
The Joint Select Committee, however, do not seem .to have been inv 
pressed by these arguments : they have, accordingly, inserted this section 
regarding the appointment of council secretaries from among the mem- 
bers, elected or nominated, of the Indian Legislative Assembly. 

§ 3 ‘‘During his pleasure.” 

See notes under sec. los (/). 

§ 4. “Salary provided by the Indian Legislature.’' 

■ If the salary of council secretaries are voted by the Indian Legislature, 
they must apparently be responsible to it : for it is within the power of 
the Legislature to mark its disapproval of their policy or conduct by 
voting a redaction of their salary. 


WAR AND TREATIES. 

44 . (1) The Governor-General in Council may 

„ , . . not, without the express order of the 

Restriction on power ’ ^ 


of Governor-General in 
Council to make war or 
treaty. 

[1793, s. 42-] 


Secretary of State in Council, in 
any case (except where hostilities 
have been actually commenced, or 
preparations for the commencement of hostilities 
have been actually made against the British Govern- 
ment in India or against any prince or state depend- 
ent thereon^ or against any prince or state whose 
territories His Majesty is bound by any subsisting 
treaty to defend or guarantee), either declare war or 
commence hostilities^ or enter into any treaty for 
making war against any prince or state in India, or 
enter into any treaty for guaranteeing the possessions 
of any such prince or state. 

(2) In any such excepted ease the Governor- 
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General in Council may not declare war, or com- 
mence hostilities, or enter into any treaty for making 
^ war, against any other prince or state than such as is 
actually committing hostilities or making prepara- 
tions as aforesaid, and may not make any treaty for 
guaranteeing the possessions of any prince or state 
except on the consideration of that prince or state 
actually engaging to assist His Majesty against such 
hostilities commenced or preparations made as afore- 
said. 

(3) When the Governor-General in Council com- 
mences any hostilities or makes any treaty, he shall 
forthwith communicate the same, with the reasons 
therefor, to the Secretary of State. 

§ 1. ' “Prince or State dependent thereon.” 

All the Indian Native States are guaranteed protection by the Crown : 
as the price for this protection and for the rights which they derive 
therefrom, they have certain obligations to the British Government. 
These duties are liable to be reinforced by the exercise of the royal 
prerogative, by the action of Parliament within the limits which its 
solemn guarantees impose upon itself, by the law of natural justice, 
by fresh agreements, and by usage which is ever active to adapt the 
letter of engagements to their spirit under altered circumstances. Under 
such circumstances an exact balance of rights and obligations cannot 
be struck. Nevertheless, the main hekds of the account are sufficiently 
distinct 

(1) The States have entrusted to the Paramount Power the duty of. 
providing for common defence, and of dii*ecting their external relations. 

(2) .In time of war they must co-operate to the full extent of their 
resources, and in time of peace they must grant to the Imperial 
Army such assistance as it requires, an 4 must regulate the stixngth 
and equipment of their own forces $0 as to avoid embarrasshient to their 
neighbours and danger to the pieace of their owrj territories. 
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(3) They must enable the supreme Goyernment to maintain its commu- 
nication between the military stations and posts occupied by its forces and 
to avoid dangerous interruptions or break of jurisdictional gauge in the 
Imperial system of Railways and Telegraphs. 

(4) Inasmuch as the Government of India acts for them in all 
international and interstatal arrangements, they must loyally carry out the 
obligations incurred by the Supreme Government to foreign powers or 
other States on their behalf. 

(5) The perpetuation of their governments is incompatible with the 
dismemberment of their States, internal disorder, or gross misrule. They 
must, therefore, accept Imperial intervention to prevent or correct such 
abuses. The laws of natural justice and the prinaple of religious tolera- 
tion must be observed. 

(6) The right of self-preservation, with its incidental rights, gives to 
the British Government an indefinable right to protect Imperial interests 
where they may be injured by the unfriendly action of the King’s allies : 
and it suggests a possible right of intervention in their internal affairs, as 
in the regulation of currency, or commerce, or in the establishment 
of postal unions. Each case of interference must, however, be justi- 
fied by real necessity. 

(7) Claiming as they do the protection of the King-Emperor the 
Indian Princes must seek the confirmation of the Viceroy to their suc- 
cessions, must treat with respect the representatives of the Imperial 
authority, accept the guidance of the Supreme Government during 
minorities, and generally prove their loyalty to the Crown. 

Such are the extensive duties of the protected princes : but there 
are strict limitations upon the interference of the British Government. 
Parliament and the Legislatures of India have on their part re- 
cognised the fact that except in the case of British subjects or 
servants, British legislative and judicial authority cannot extend 
beyond the territorial limits of India under the King- Emperor. The 
judicial or legislative functions with which the British Government is 
invested in regard to the Native States must, therefore, be based 
on a full recognition of the fact that they are exercised in a foreign 
territory. 

If International law deals only with nations or States whose inter- 
course with one another is based upon the theory that they are 
equal powers and have the right to form alliances and declare war, 
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and conclude peace, the Native States of India cannot claim an Inter- 
national position* The above-mentioned restrictions placed upon their 
independent action, and the obligations which habitually govern their 
external relations, and even to some extent their exercise of internal 
sovereignty, must be held to have deprived them of real International 
status. This view is confirmed alike by the action and explicit declara- 
tion of the British Government and by the opinions of eminent writers on 
International Law. 

The action and declaration of the British Government as to its 
relations with the Native States will be evident on an examination of 
the Manipur Case, the importance of which lies in the principles 
which were enunciated and approved by the highest authority. These 
principles were — (i) the assertion of the right of the Government of 
India to settle successions and to intervene in case of rebellion against 
a chief ; (2) the doctrine that resistance to Imperial orders constitutes 
rebellion ; (3) the right of the Paramount Power to inflict capital punish- 
ment on those who had put to death its agents whilst discharging the 
lawful duty imposed upon them. But the most important principle — 
that of the repudiation by the Government of India of the application 
of International law to the protected States — was thus formulated in the 
India of August 21, 1891 — “The principles of International Law 

have no bearing upon the relations between the Government of India 
as representing the Queen-Empress on the one hand, and the Native 
States under the suzerainty of Her Majesty. The paramount su- 
pi:emacy of the former presupposes and implies the subordination of 
the latter.” 

The testimony of writers of acknowledged authority is hardly less 
emphatic. According to Twiss the States are “protected dependent 
States.” Sir Edward Creasy in his Fh'st Platform of Internaiioiial Law 
deals with the proposition “that titular independence is no sovereignty 
if coupled with actual subjection.” “Such”, he observes, “is the condition 
of the Native Princes of India, We all see clearly in them and in their 
subjects not independent political communities, which are sovereign 
States in the eye of International Law, but mere subordinate members of 
the lax'ger and Paraniount political society, the true sovereign State, the 
British Empire.” 

Thus the relation of the Native States to the British Crown is diiferent 
from any relation known to International Law. The Native States are 
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subject to the suzerainty of Great Britain, and are debarred from all 
external I'elations. Even in their relations with the British Government 
they are declared not to be subject to the ordinary rules of Interna- 
tional law. Nevertheless, for other purposes, and within the domain of 
private International law, such States are to be regarded as separate 
political societies, and as possessing an independent civil, criminal and 
fiscal jurisdiction* {Sz'rdar Gurdyal Sing vs. the Rajah of Faridkote» 
Pitt Cobbett^p. 22y). 

Since the connexion between the British Government and the Native 
States is not one based on International Law, Prof. Westlake sug'gests 
that the connexion between the King^s authorities in India and his 
protected allies or rulers of the Native States is a constitutional tie, ‘‘The 
Native Princes who acknowledge the Imperial Majesty of the United 
Kingdom have no International existence ; to International Law a State 
is sovereign which demeans itself as independent and if no foreign 
relations are allowed it, Westlake will not allow it to be called even 
semi -sovereign, for “a State is semi-sovereign to the extent of the 
foreign relations which the degree of its practical dependence allows it.” 
He goes on to argue that, since the British power alone represents to the 
outside world the unit, India, the political relations possessing any degree 
of fixity which exist between the component parts of the unit are constitu- 
tional. The position of a Native State “appears to be that of a separate 
part of the dominions of the King-Emperor, as New South Wales and 
British India are other such separate parts.’’ The Governor- General 
in Council has been progressively receiving from Parliament power 
to make laws “for all servants of the Company within the dominions 
of the Princes and States in alliance with the Company “for all 
British Subjects of Her Majesty, within the dominions of Princes and 
States in alliance with Her Majesty, whether in the service of the 
Government of India or otherwise” ; and “for native Indian subjects 
of Her Majesty without and beyond British India.” But with this 
there comes into combination the fact that, as expressed in the pream- 
ble to the Indian Act XXI of 1879, “by treaty, capitulation, agreenaent, 
grant, usage, sufferance, and other lawful means, the Governor- General 
of India in Council” — this time not representing the special Government 
of British India, but as the executive organ for exercising the Imperial 
supremacy— “has power and jurisdiction within diverse places beyond the 
limits of British India.” Thus reviewing the intrusipii of foreign Jurisdic- 
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tion into the States, Westlake argues that their position has been imper- 
ceptibly shifted from an International to an Imperial basis. The recent 
trend of events appears to confirm Professor Westlake’s contention. 
According to the Government of India (Amendment) Act of 1916 rulers 
and subjects of the Native States can be appointed to civil posts and 
military commissions and nominated for the Legislative Councils. A 
Native Prince was invited to be present at the Imperial Conferences 
of 1917 and 1918. The Montagu-Chelmsford Reform Scheme contains 
proposals for the formation of a Council of Princes to be presided over 
by the Viceroy and for the joint deliberation and discussion between the 
Council of Princes and the Council of States. After all, both the Native 
States and the British Government are striving ior the same end, vi^, 
the progressive welfare of the people : the interests are so common, 
the points of contact are so many that it is inevitable that in the process 
of time the Native States should abandon their isolated, atomic existence 
and become joint partners in the great Imperial Commonwealth of 
Nations. 

§ 2. “Declare war or commence hostilities.” 

The Governor-General in Council has certain powers of levying war 
without the previous approval of the Secretary of State in Council. If 
hostilities have actually begun or preparations made for beginning hostili- 
ties against British India or a dependent prince or state, or a prince 
or state protected by treaty of guarantee, he may declare war, commence 
hostilities, or make treaties for making war against the attacking power, 
and may even make treaties of guarantee in respect of the possessions 
of a prince or state in return for assistance against the assailing power. 
In any case where he commences hostilities or makes a treaty, the action 
must be reported to the Seoretary of State. facto^ of course, the 
lime for serious exercise of these powers has disappeared. But the 
existence of the power is interesting ; no Governor- General or Govern- 
ment of a Dominion has any legal authority to do a single act of 
sovereignty as i^egards the declai*ation of war, the making of peace, or of 
political treaties of any kind.” — {Ketik^ 
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LOCAL GOVERNMENTS. 
General. 


45. (1) “Subject to the provisions of this Act and 

rules made thereunder’”-, e very Loca l 
Government® shall obey the orders 
of the Governor-G^eral in Council , 
and keep him constantly and dili- 
gentl^TjrEorMM^f“Tti~^fbceediI^^ 
and of all matters vTJcE’otTght, in its opinion, to be 
reported to him, or as to which he requires informa- 
tion, and is under 'his superintendenc e . direction and 


Relation of Local Gov- 
ernments to Governor- 
General in Council. 
[1772,5.9: 1793. ss. 24, 
40, 41, 43,44! 1833, ss. 
65, 68 ; 1893, s. I (2) ; 
1912, s. I (i) ; 1919, 
2nd Sch. Pt. III.] 


control in all matters relating to the 


government 


of 


its province. 

[(2)] Mepealed hy the Government oj^ India Act, 
1919. 

(3) T he authority of the Local Government is not 
[is_33. s. 67 ; 1912. 5. su perseded by the_:Bi:esaMe.-^s 
province of the Governor-General. 

§ 1 - 


1 (I)-] 


“ Subject to the provisions of this Act and roles made 
thereunder.” 

Befor e the passing of the Reforms Act o f iqiq . the L ocal Governm ents 
were mere ly resp on sible agents of the central Govern ment of India™ they 
were wholly responsible for all their acts to, and derived all their powers 
from, the central Government. But with the introduction of partial res- 
ponsible government in the Provinces, the relations between the central 
and local governments have had necessarily to be altered. The P rovin - 
c ial Executive is now divided into two part s — t he officia l, and t he popu lar 
— each r esponsible to a different authori ty. Th e contro l of th e Ce ntral 
Government ot^er t he popular half of the local Government cannot, there* 
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fore be as strict as that over t h e offi cial half. The powers of the Centra! 
Government in regard to provincial subjects will henceforth vai'y according 
as the subjects are reserved or transferred. The intervention of the Cen- 
tra! Gov ernment in trans f erred sub jects will now generally b^e confined 
to two ca ses (i) to s afe-guard the adm inistration of All- India sub- 
jects, and (2) to decide questions ari sing betwe en tw o or more provinces, 
failing agreement between the provinces concerned. In respect, however, 
of certain special subjects, the Government of India have the power to 
make the subjects “ provincial subject to Indian legislation,” In the^case 
of r eserve d subjects ther e are now s pecific restrictions on the Government 
of India’s general powers of control, but that control would presumably 
vary according as the subjects are administered by provincial govern- 
ments as agents of the Government of India or as provincial functions 
properly so called. In respect of the former the Government of India’s 
powers of control remain absolute, but in regard to the latter the Govern- 
ment of India are expected to exercise their power of control with regard 
to the purpose of the Reforms Act of 1919. 

See paragraphs 16 — 4/ of the Functions Committee's Report^ pp, 

,25/ of Part II of this book. 

§ 2 ‘‘ Local Government.” 

Sub-section (4) of Section 134 of this Act defines a Local Government 
thus— 

“ Local Government means, in the case of a Governor’s province, 
Governor in Council or the Governor acting with ministers (as the case 
may require), and, in the case of a province other than a Governor’s 
province, a Lieutenant-Governor in council, Lieutenant-Governor or Chief 
Commissioner.” 

By the Indian General Clauses Act (X of 1897) it is defined to mean 
the person authorized by law to administer executive government in the 
part of British India in which the Act containing the expression operates, 
and to include a Chief Commissioner. 

Sub-section (2) of Section 45 authorising even Local Governments to 
commence hostilities and make treaties in case of sudden emergency or 
imminent danger has been repealed by the Government of India Act, 
1919. 

Classification of cen- 45A. — "(1) .Provision may be 

tral and provincial sub- ■* i 

jects, [I93E9, s. 1.3 made by rales under this Act.-~ 
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(a) for the classification of subjects,’ in rela- 
tion to the functions of government, as central and 
provincial subjects, for the purpose of distinguishing 
the functions of Ipdal governments and local legisla- 
tures from the functions of the Governor-General in 
Council and the Indian legislature ; 

(5) for the devolution of authority® in respect 
of provincial subjects to local governments, and for 
the allocation of revenues® or other moneys to those 
governments ; 

(c) for the use under the authority of the Gov- 
ernor-General in Council of the agency of local 
governments* in relation to central subjects, in so 
far as such agency may be found convenient, and for 
determining the financial conditions of such agency ; 
and 

(d) for the transfer from among the provincial 
subjects of subjects (in this Act referred to as 
“ transferred subjects ”) to the administration of the 
governor acting with ministers appointed under this 
Act,® and for the allocation of revenues or moneys 
for the purpose of such administration.® 

(2) "Without prejudice to the generality of the 
foregoing powers, rules made for the above-mentioned 
purposes may — 

(i) regulate the extent and conditions of such 
devolution, allocation, and transfer ; 

(?,i) provide for fixing the contributions payable 
by local governments to the Governor- 
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General in CounoiF and making such 
contributions a first charge on allocated 
revenues or moneys ; 

(Hi) provide for constituting a finance depart- 
ment^ in any province, and regulating 
the functions of that department ; 

(iv) provide for regulating the exercise of the 
authority vested in the local government 
of a province over members of the 
public services® therein ; 

(i?) provide for the settlement of doubts“ arising 
as to whether any matter does or does 
not relate to a provincial subject or a 
transferred subject, and for the treat- 
ment of matters which affect both a 
transferred subject and a subject which 
is not transferred ; and 

(»i) make such consequential and supple- 
mental provisions as appear necessary or 
expedient : 

“Provided that, without prejudice to any general 
power of revoking or altering rules under this Act, 
the rules shall not authorise the revocation or suspen- 
sion of the transfer of any subject except with the 
sanction of the Secretary of State in Council. 

(3) “Th o powers^ of superintendence, direct ion, 
and control over loc al g o vernments vested^ in the 
Governor-General in Council under this Act shal l, in 
r elatio n to transferred subjects, be exercised only , for 
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such purposes as may be specified ia rules made 
un3er this AjtrbuF tKe (jbvernor- General iu Council 
shall be the sole judge^^ as to whether the purpose of 
the exercise of such powers in any particular case 
comes within the purposes so specifiecp 

(4i) “The expressions “central subjects” and ‘‘pro- 
vincial subjects”^® as used in this Act mean subjects 
so classified under the rules. 

“Provincial subjects, other than transferred sub- 
jects, are in this Act referred to as “reserved 
subjects.” 

It is in the Provinces that the chief constitutional changes have been 
made in the first instance, and this section, which forms the first section of 
"the Government of India Act, 1919, therefore deals with the Provinces. 

§ 1. “Classification of Subjects.'’ 

This sub-section provides for the maki ng of rules for the purpose of 
classifying subjects in relation to the functions of Government as central 
and Provincial subjects. The lists of Central and Provincial subjects, 
as approved by the Joint Select Committee, is to be found in Appendix f 
to the Minutes of Evidence taken by the committee {prihted post in 
Pa}^ II of this hook). The plan and principle of such division are thus 
described in para. 33*S of the M. C. Report — 

‘•dt is time to show how we propose that the sphere of business to be 
made over to the control of the popular element in the Government should 
be demarcated. We assumed in paragraphs 312 and 213 above that the 
entire fi eld of provincial administration will be marked off from tl ia^ 
the TSvmmmeii t of I ndia T We assumed further that in e^h^^proyinfie 
certain defini te subjects sh o uld be transferred for t he purpbse of admin is- 
tration by the ministers. All subj e cts not so transfe rred w illJ:a£j:es£^ 
to the han^fe of the Governor in Counc il. T he list of transferred subjec ts 
\\nli““Qrc ^yse vary in each province ; i ndeed, it is by variation that our 
scheme will ^ be adjusted to varying local conditions. It will also be 
susceptible o?’Tno 3 'ilciLtion" at subsequent stages. The determination 
of the list for each province will be a matter for careful investigation, for 
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which reason we have not attempted to undertake it now. We could 
only have done so if after setting the general principles on which the 
lists should be framed we had made a prolonged tour in India and had 
discussed with the Government and^peoplfe of each • province the special 
conditions of its own case. T his work shoul d, we suggest, l^e entruste d t o 
a nothe r special committee similar in composition to, but possibly smaller 
in^Tze^hanTTh^ one”"vdiTcTr we have already proposed to constitute for 
the purpose of dealing with franchises and constituencies. It may be 
said that such a task can be appropriately undertaken only when our 
main proposals are approved. We find it difficult, however, to believe 
that any transitional scheme can be devised which will dispense with the 
necessity for some such demarcation ; and for this reason we should like 
to see the committee constituted as soon as possible. It should meet 
and confer with the other committee which is to deal with franchises, 
because the extent to which responsibility can be transferred is related to 
the nature and extent of the electorate which will be available in any 
particular province. The committee’s first business will be to consider 
what are the services to be appropriated to the provinces, all others re- 
maining with the Government of India. We suggest that it will find that 
some matters are of wholly provincial concern, and that others are pri- 
marily provincial, but that in respect of them some statutory restrictions 
upon the discretion of provincial Governments may be necessary. Other 
matters again may be provincial in character so far as administration 
goes, while there may be good reasons for keeping the right of legislation 
in respect of them in the hands of the Government of India. The list so 
compiled will define the corpus of the material to which our scheme is to 
be applied. In the second place the committee will consider which of 
the provincial subjects should be transferred ; and what limitations must 
be placed upon the ministers’ complete control of them. Their guiding 
principle should be to include in the trairsferred list those departments 
which afford most opportunity for local knowledge and social service, 
those in which Indians have shown themselves to be keenly interested, 
those in which mistakes which may occur though serious would not be 
irremediable, and those which stand most in need of development. In 
pursuance of this principle we should not expect to find that departments 
primarily concerned with the maintenance of law and order were trans- 
ferred. Nor should we expect the transfer of matters which vitally affect 
the well-being of the masses who may not be adequately rei;iresented 
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in the new councils, such for example as questions of land revenue or 
tenant rights. As an illustration of the kind of matters which we think 
might be treated as provincial and those which might be regarded as 
transferred we have presented two specimen lists in an appendix to this 
report. We know that our lists cannot be exhaustive ; they will not be 
suitable to all provinces ; they may not be exactly suitable to any province ; 
l)ut they will serve at all events to illustrate our intentions if not also as a 
starting point for the deliberations of the committee. Our lists are in 
the main mere categories of subjects. But we have mentioned by •way 
of illustration some of the limitations which it will be necessary to impose 
or maintain. In dealing with each subject the powers of the provincial 
legislatures to alter Government of India Acts on that subject will have 
to be carefully considered. We have indicated in paragraph 240 below 
certain other reservations which seem to ns necessary. On the publica- 
tion of this report we should like to see the lists discussed in the provincial 
councils and considered by the provincial Governments, so that the com- 
mittee may have ready at hand considered criticisms upon the applicabi- 
lity of our suggestions to the circumstances of each particular 
province.” 

Q}jnmLttee on Divisiofi of Functions appointed in accordance with 
the above recommendations of the M. C. R. furnish two lists showing 
(i) all-India subjects and (ii) provincial subjects. Among the most im- 
portant subjects included in the all-India list are — naval, military" and 
mrial matters, foreign relations and relations with native states, railways^ 
(with certain exceptions), communications of military importance, posts 
and telegraphs, currency and coinage, sources of imperial reveni^e, la\y „of 
stamp s, property, civil rights, etc., commerce, shipping and major jorts, 
criminal law, centol police^ oi-ganization and railway police, possession 
and us^e of arms, central institutions of scientific and industrial research, 
ecclesiastic administration and all-India services. , In the provincial list 
the most important itei^s are — Iqcal^sdf-governmq^^ medical administra- 
tion and education (with certain exceptions), sanitation, provincial 
Jbuildings, communication other than those of military importance, light 
an d feeder rail ways (in certain cases), irrigation and canals, lancf revenue 
administration, agriculture, civil veterinary department, fisheries, co- 
opemtivFsdcieties7Tdr^ excise, development of industries, administra- 
tion of justice, f>olice, prisons and reformatories, control of newspapers and 
presses, provincial borrowing. The above classifiGation is the basis of the 
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division of functions between the central Gov'ernment and the provincial 
Government* 


§ 2 “The devolution of Authority.’’ 

The nature and method of the devolution of authority in respect of 
provincial subjects to local governments are thus described in para. 26 of 

the Report of the Committee on Division of Functions 

existing control by the Government of India over provincial 
administration finds expression in the provisions of a considerable number 
of statutes and regulations which especially reseiwe power to the Gover- 
nor-General in Council, or require his pre^'ious sanction or subsequent 
approval to action taken by the provincial Governments. We have 
received from the provincial Governments a number of detailed proposals 
for ' the relaxation of this control in particular matters, either by the dele- 
gation of powers or by the amendment of the Act concerned ; and the 
Government of India have also supplied us with departmental Memoranda 
treating the question on similar lines. We are not in a position to deal 
with these detailed suggestions, but we recommend that the matter should 
be carefully examined now in the light of the material collected and of 
the new relations to be established between the central and provincial 
Governments. In the Memorandum dated the 19th February (Annexurc 
III) the Government of India refer to the matter as follows ‘In respect 
of these same subjects {i.e» subjects that the provinces administer but 
which are not transferred subjects) the Government of India will undertake 
a formal and systematic scheme of devolution of their authority, such 
scheme to be compatible with the exercise of their control in matters 
which they regard as essential to good government.’ If, in the necessary 
interval before the reforms scheme takes effect, the existing statutes are 
revised so as to eliminate provisions necessitating references to the Gov- 
ernment of India which are considered no longer necessary,^ the position 
will be simplified and the provinces will have from the start a freer hand 
in dealing with provincial subjects.” 

The Government of India accepted the above recommendation of the 
Functions Committee in para. 9 of their Fourth Despatch of April 16, 
r9i9, and with the object of giving effect thereto they have since carefully 
examined all provisions of the kind x*efen*ed to which are contained in the 
Indian Statute Book. The results of this examination are embodied in 
t/i^Devoiuhm Act of ig2o or Act to relax the control in certain 
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respects of the Gpvernox General in Council o\'£r LocaLGoxcnim^ 

Co uncil” (Act No. XXXVI 11 of 1920, published in 
the Gazette of India, September 18, 1920) which has recently been 
passed by the Indian Legislative Council. 

The amendments of the existing legislation are numerous but all fall 
under two classes. One class of amendments substitutes for the Governor- 
General in Council, the Local Government as the statutory authority for 
the performance of certain functions. The other class removes the 
necessity hitherto imposed on Local Governments for obtaining in certain 
cases the previous sanction of the Governor- General in Council or abro- 
gates the control at present exercised by the Central Government over 
Local Governments. Taken together the amendments constitute a very 
substantial delegation of authority to Local Governments and are thus an 
important development of the policy embodied in the Government of 
India Act, 1919. 

§ 3. ** The Allocation of Revenues o r mpi^eys. ’ 

Rules based on the Meston Committee’s Report [printed post in 
Part IJ) provide for the necessary financial arrangements between the 
Central and Provincial (jovernments, under which certain sources of 
revenue are definitely allocated to the Provinces in accordance with the 
following proposals in the Montagu-Chelmsford Report— 

“The present settlements by which the Indian and Provincial Govern- 
ments share the proceeds of such certain heads of revenues are based 
primarily on the estimated needs of the provinces, and the Governnieiit of 
India disposes of the surplus. This system necessarily involves control 
and interference by the Indian Government in provincial matters. An 
arrangement which has on the whole worked successfully between tv^-o 
official Governments would be cj_uite impossible between a popular and 
an official Government Our first aim has therefore been to find some 
means of entirely separating the resources of the Central and Provincial 
Governments. 

new ba sis * — We start with a change of standpoint. |f provincial 
autonomy is to mean anything real clearly the pimvinces foe 

dependent on the Indian Government for the means of provincial develgo -* 
ment Existing settlements do indeed provide for ordinary grow^th of 
expenditure, but for any large and costly innovations pro%micial Govern* 
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nieiils depend on doles out of the Indian surplus. Our idea is that an 
e stimate jaho nld tirst be made of the scale of expenditure required for the 
upkeepj md development of the services ‘which* “tleariy ^appertain to the 
Indian sphei*e ‘ptFat fesbui'ces with which to meet this expenditure should 
TrFsecurecrto the Indian Government ; and that all other revenues should 
tFeiTBFFaiided over to' Governments which will thenceforth 
be held wholly I'esponsible for the development, of all provincial services, 
lliis, however, merely means that the existing resources will be distributed 
on a different basis, and does not get over the difficulty of giving to the 
central and provincial Governments entirely separate resources. Let us 
see how this is to be done. 

^^Coniplete separation of revenues. — Almost everyone is agreed that a 
complete separation is in theory desirable. Such differences of opinion 
as we have met with have mostly been confined to the possibility of effect- 
ing it ill practice. It has been argued for instance that it would be unwise 
to narrow the basis on which both the central and provincial fiscal systems 
are based. Some of the revenues in India, and in particular land revenue 
and excise, have an element ef precariousness; and the system of divided 
heads, with all its drawbacks, has the undeniable advantage that it spreads 
the risks. This objection will however, be met if, as we claim, qur pro- 
posed distribution gives both the Indian and Provincial Governments a 
sufficient measure of securit^^ Again we have been told that the complete 
segregation of the Government of India in financial matters will lower 
its authority. This argument applies to the whole subject of decentrali- 
zation and provincial autonomy. It is not necessary for us to meet i t 
further. Our whole scheme must be even and well-balanced, and it would 
be ridiculous to introduce wide measures of administrative and legislati\’e 
devolution and at the same time to retain a centralized system of finance. 

Abolition of ^divided heads. — There are two main difficulties ab out 
C i^mplete separati on. How are to dispose of the two most important 
which are at present divided — lamiii:£Y.enue and in coroe-tax-^and 
how are w^e to supplement the yield of the Indian heads of revenue in 
order to make good the needs of the central Government ? At present 
the heads which are divided in all or some of the provinces are : — land 
re\’enue, stamps^ excise, income-tax and irrigation. About stamps and 
excise*' there is no trouble. We intend that the revenue from stamp duty 
should be discriminated under the already well-marked sub-heads 
Gmertil and Judicial \ and that the former should be made an Indian 
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and the latter a provincial receipt. This arrangement will preserve 
uniformity in the case of commercial stamps where it is obviously 
desirable to avoid discrepancies of rates ; and it will also give the pro- 
vinces a free hand in dealing with Court-fee-stamps, and thus provide 
them with an additional means of augmenting their resources. Excise is 
at present entirely a provincial head in Bombay, Bengal, and Assam, and 
we see no valid reason why it should not now be made provincial through- 
out India. At this stage the difficulties begin. Land revenue, which is 
by far the biggest head of all, is at present equally shared between the 
Indian and all the Provincial Governments, except that Burma gets rather 
more than one-half and the United Provinces get rather less. Now land 
revenue assessment and collection is so intimately concerned with the 
whole administration in rural areas that the advantages of making it a 
provincial receipt are obvious. But other considerations have to be 
taken into account. One substantia,! difficulty is that, if land revenue 
made entirely provincia l, the Government of India will be faced with a 
deficit and its resources m„,uj.t be supplemented byjhe”, provinces Jn..gp^ 
foi^i or other. Moreover, famine expenditure and expenditure on major 
irrigation woi'ks are for obvious reasons closely connected with land 
revenue, and if the receipts from that head are made provincial it logically 
follows that the provinces should take over the very heavy liability for 
famine relief and protective works. An argument of quite another 
character was also put forward. We were told that in the days of dawn- 
ing popular government in the provinces it would be well that the Pro- 
vincial Government should be able to fall back on the support of the 
Government of India (as, if the head were still divided, it would be able 
to do) when its land-revenue policy was attacked. But it is just because 
divided heads are not regarded as merely a financial expedient but are, 
and so long as they survive will be, viewed as a means of going behind 
the Provincial Government to the Government of India, that we feel sure 
that they should be abolished. We propose, therefore, t o make land 
revenue, together with inigiition, who lly provincial receipt s. It follows 
thaTTFe iprovinces will become entire ly liable for expenditure on fam ine 
relief and protecti ve irrigation w or ks. We shall explain shortly what 
arrangements we propose fbr financing famine expenditure. The one 
remaining head is income-tax. We see too very strong rea.5O0S for 
making this an Indian receipt. First, there is the necessity of maintain- 
ing a uniform tate throughout the country. The inconveniences, parti- 
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cularly to the commercial world, of havong different rates in different pro- 
vinces are manifest. Secondly in the case of ramifying enterprises with 
their business centre in some big city, the province in which the tax is 
paid is not necessarily the province in whicli the income was earned. We 
have indeed been told that income tax is merely the indnstrial or pro- 
fessional complement of the land revenue ; and that to provincialize the 
latter, while Indiaiiizing the former, means giving those provinces whose 
wealth is more predominantly agricultural, such as the United Provinces 
and Madras, an initial advantage over a province like Bombay, which has 
very large commercial and industrial interests. Another very practical 
argument is that the tax is collected by provincial agency, and that if 
provincial Governments are given no inducement, such as a share of the 
receipts or a commission on the collections which is only such a share in 
disguise, there will be a tendency to slackness in collection and a conse- 
quent falling off in receipts. We admit that these arguments have force ; 
but we are not prepared to let them stand in the way of a complete 
separation of resources. Equality of treatment as between one province 
and another must be reached so far as it is possible in the settlements as 
a whole, and it is not possible to extend the principle of equality to 
individual heads of revenue. If it should be found that receipts fall off it 
may be necessary to create an all- Indian agency for the cohection of the 
tax, but this we should clearly prefer to retaining it as a divided head. 
To sum up : we propose to re tain the Indian and provincial heads as at 
present,^ but to add to the,former m come-tax and general s tam ps, and7o 
theJLa tter land reven^ ^ o>^cise, and judicial stamps. No beads 

will then remain divided.” — M. C. R. paras. 20o~BO^. 

regards this difficult question of allocation of revenues the Joint 
Committee in their report on the Draft Rules, adopt the fundamental 
features of the scheme formulated by Lord Meston’s Committee 07 t 
Financial Relations, The Joint Committee are definitely opposed to 
making income-tax a provincial asset. They believe that the dissatisfaction 
which has been expressed particularly in three Presicjencies and by the 
Bombay Government is inevitable in distributing resources between the 
Central Government and the Provincial Government and that the 
impossibility of removing by a stroke of the pen the inequalities which 
have resulted from long-standing historical causes has been overlooked. 

The Joint Committee by way of alleviating disappointments ordain 
approximately a twenty-five per cent, provincial share of income-tax* and 


300 



§4-] 


LOCAL GOVERNMENTS. 


supertax receipts. The assessment of this is governed by the new rule 
fifteen. In no case is the initial contribution payable by any province to 
the Central Government to be increased, but a gradual reduction of the 
aggregate contribution should be the sole means of attaining the theoreti- 
cal standards recommended by the Meston Committee in paragraph 
twenty-seven. 

The Joint Committee strongly urge that the 'Government of India and 
the Secretary of State should, in regulating the financial policy, make it 
their constant endeavour to render the Central Government independent 
of provincial assistance at the earliest possible date. The Committee 
specially recognise the peculiar financial difficulties of Bengal which they 
specially commend to the Governrhent of India’s special consideration. 

For further details see the Government of Indlds First Reforms 
Despatch^ paras. j6~6i, the Functions Committee's Report., the hfcsfon 
Cofnmitteds Report {all printed m Part II of this book\ and the Monta^u-^ 
Chelmsford Repoft {paras. Documents fpp. 4g7~4gg). 

§ 4. “Use of the agency of local Governments.” 

Provincial subjec ts represent the special sphere of activity allotted t o 
the Provinces, but, a part from the admin istration of Provincial subje cts 
the Provincial Governments have to discHai'g^ in their own Provinces 
many dutiesjyn behalf o f the Central Government in relati on to central 
sul ^ects, subjects which are to remain under the full contr ol of th e 
G^tral Governmen^”sucFfor instance, t he ad mi nistration of.., ..GuatX) nis and 
shipping laws. The distinction between these agency functions of the 
Provincial Governments and their functions in i-elation to Provincial 
subjects is thus stated in para 12 of the Functions Committee’s Report — 

“We recognise the distinction di'awn between the two classes of 
functions discharged by provincial Governments — (i) Agency functions 
in relation to All- India subjects and (2) Provincial functions properly so 
called. The disti nguishing feature of the w ork done i n discharge of 
a gency fu ncti ons is that it xelates to^bi ects in which A ll - India intere sts 
so far predominate that full ultimate control m ust rem ain with the Gov- 
SnmS India, and thatT^itSviiTEirextent of thb authority in such 
"maSmTor the time being delegated by the Government of India to the 
provinces as their agents, it must always be open to the Government of 
India to vary the authority and, if need be, even to withdraw the author- 
ity altogether. Provincial functions relate to subjects in which, to use 
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the words of the Government of India Memorandum, the interests of 
the provinces essentially predominate, and in which provincial Govern- 
ments are therefore to have acknowledged authority of their own. ‘ We 
recognise the difficulty of stating the matter in more precise terms. Cir- 
cumstances, and the experience gained in the working of the existing 
local Governments, have largely decided in practice what subjects must 
fall in the provincial class ; but the general subordination of local Gov- 
ernments to the Government of India under the terms of the Government 
of India Act, and centralization in finance, have in the past tended to 
obscure the actual dividing line between All-India and provincial subjects, 
which JilsQ governs the separation in the provinces of agency from 
provincial functions.” In the cas e of Provincial subj ects authority is, with 
certain qualifications, definitely committed to Provincial Governments ; in 
the case of Central subjects ageFcyTFmr^ merely"a?T"maIfer 
^ conveiiii sniie, and it is, therefore, alwayi"* open To 'tH'e^^^ Govern- 

ment to cease to employ such agency, and itself to undertake the entire 
work of administration through its own officials. The position with regard 
to the “agency functions” of Provincial Governments is to be defined by 
rules providing for use by the Government of India of the agency of 
Local Governments in relation to central subjects, so far as it may be 
found convenient to use such agency. 

A 

1 5, “Transfer of subjects to the administration of the governor 
acting with ministers appointed under this Act.'’ 

The Announcement of 20th August, 1917, was based on the principle 
that the goal of responsible government is to be reached by a gradual 
transfer of responsibility to representatives of the people. A new type of 
Executive Government has been established in the Provinces for the pur- 
pose of giving effect to this plan of gradual transfer of responsibility. The 
n ew Provincial Governments are o f a conm osite c haracter, and contain 
both an official and a non-official, or popular, elei^nt. On the,.pfficial 
side the Government is carried on by a Gove rno r assisted 
Council ; on the popi lar si de, the new Govern ment cons istajof the Gover- 
nor and of Ministers who are elected membe rs of t he L egislative Council 
appointed by the Governor. For the purpose of allotting to each section 
of this dual Government its own sphere of duty, the work of thfi. Provincial 
Government,, has bee n divid ed^ into two parts: certain subjects, called 
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‘'transferred Go-vex:not. actings mtli the 

,,Mi&ister jn charge of the while other subjects^ called ‘‘reserved 

subjects,” remain in charge of the Governor in Couricil. Each side has 
thus its own share in the conduct of the Government of the Province, and 
the respective shares have been defined in such a way as to fix on each 
section responsibility for its own work, while co-ordination is achieved by 
the influence .of , ihe Goveri^r, who is associated with both halves of the 
Govei*nment, and has- power to summon meetings of' his Executive Coun- 
cil and his Ministers for the purpose of joint deliberation whenever he 
sees fit to do so. Future progress will be made by the transfer of fur- 
ther portions of the field of administration from the official to tiie non- 
official section of the Government after periodical surveys of existing 
conditions by Commissions appointed by Parliament. These are the 
essential features of the plan, described in para 218"'^ of the M^ontagu- 
Chelmsford Report and embodied in the Reforms Act of 1919, on which 
the development of responsible Government in the Provinces depends. 

The criticisms to which this plan of “dyarchy”, or, as Lord Sinha 
put it, “t he system of specific devolution, ” has been subjected are re- 
\'iewed in the Government of India’s First Reforms Despatch and in the 
speeches delivered in the House of Lords by Lords Sinha and Selborne 
{all printed m Part II of this book). But we should notice here the alter- 


* **We propose therefore that in each province the executive Governinent 
should consist of two parts. One part would comprise the head of the province 
and an executive council of two members. In all provinces the head^ of the 
Government would be known as Governor, though this common designation 
would not imply any equality of emoluments or status, both of which would 
continue to be regulated by the existing distinctions, which seem to us generally 
suitable. One of the two executive councillors would in practice be a European 
qualified by long official experience, and the other would be an Indian, It has 
been urged that the latter should be an elected member of the provincial legisla- 
tive council. It is unreasonable that choice should be so limited. It should be 
open to the Governor to recommend whom he wishes. In making his nomina- 
tions, the Governor should be free to take into consideration the names of persons 
who had won distinction whether in the legislative council or any other field. The 
Governor in Council would have charge of the reserved subjects. The other patt 
of the Government would consist of one member or more than one member, 
according to the number and importance of the transferred subjects, chosen by the 
Governor from the elected members of the legislative council. They would be 
known as ministers. They would be members of the executive Government but 
not members of the executive council ; and they would be appointed for the life- 
time of the legislative council, and if re-elected to that body would be re-eligible for 
appointment as members of the executive. As we have said, they would not 
hold office at the will of the legislature but at that of their constituents. We make 

no recommendation in regard to pay.*’ 
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native scheme for a Unitary Government which was put forward by the 
heads of five Provinces {See Majority Minute by Heads of Provi/u'es 
Part If fp, 23-36). This scheme provided for an Executive Council 
which was to consist of an equal number of officials and non-officials, the 
latter being selected from the elected members of the legislative council ; 
there was to be no division of subjects, and no distinction within the 
council between the functions of official and non-official members. The 
Government of India have made a careful examination of this alternative 
scheme. They point out that it admittedly does not enable responsibility 
for aij^ act of Government to be fixed on any member of the Executive, 
and that, while claiming to be a unitary form of Government, it is open to 
the objection that in fact it involves a disguised dualism, which, owing to 
the difterent mandates of the official and non-official members, will, in 
the absence of any division of functions, almost inevitably involve them 
in conUct over the whole range of their duties. In H. E. Lord 
Chelmsford’s Minute {Part Ifp. 144) stress is laid on the failure of this 
alternative scheme to give effect to the basic principle of the gradual 
transfer of responsibility. The Rt. Hon. Mr. Montagu thus summarises 
the position in his Memorandum 07 i the Reforms Bill of igig ; 

‘‘While the scheme for dyarchy, or a dualised form of Government in 
the Provinces has been a target for much criticism, no alternative plan 
has yet been put forward which is consistent with the Announcement of 
the 20th August in providing for the gradual transfer of responsibility and 
thus enabling advance to be made step by step to the ultimate goal. The 
alternative plans suggested which attempt to eliminate dualism are subject 
to two fatal defects : — (r) at the outset they give no such responsibility to 
the non-official element in the Gov^ernment as will be recognizable by the 
Councils or their electorates, and no certainty of control to the Councils 
over any functions of Government ; and (2) they provide no means 
whereby such responsibility and control could be ultimately secured 
except by a sudden change from official to popular Government, which 
wbuld take effect simultaneously with respect to all provincial functions. 
The scheme of the Joint Report does give immediate responsibility to the 
Ministers who represent the popular element in the Legislative Councils 
In respect of some departments of the administration though as long as 
there is a division of functions between an official and a non-official sec- 
tion, such responsibility cannot be complete ; at the, same time by bring- 
ing the Ministers into touch, both at joint meetings and in the discharge 
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of their own duties, with the work of the reserved departments, it 
gradually familiarises them with the needs of those departments and 
considerations affecting their administration, and thus prepares the way for 
the assumption by Ministers of further responsibility by degrees as addi- 
tional subjects are transferred, until the ultimate goal of complete respon- 
sibility has been attained.” 

This sub-section provides for the making of rules for the transfer of 
some Provincial subjects to the administration of the Governor acting 
with the Ministers in charge of the subject. Provincial subjects other 
than transferred subjects, referred to as “reserved subjects” remain in 
charge of the Governor in Council. It should be noted that the Governor 
in Council, in addition to being responsible for reserved subjects, is also 
normally responsible for the work which falls upon a local Government 
as the Agent of the Governor-General in Council in relation to central 
subjects. 

Sec Notes under Sec. igA. 

§ 6 *‘AIUc ati>n tf revennes t nwnevs f >r the 
aikninistritien ef Transferred 
Snhjects” 

This sub-section also authorises the making of rules for the allocation 
of provincial funds for the administration of transferred subjects. The 
prop osals contained ^ in th e Mo ntagu Chelmsford Rep ort {jniras .5*55- 
Documents L pp. 535-538) a re to the effect that the revenue from reserved 
and transferred subjects shall be thrown into a ^'‘common poo F from which 
the two halves of the Government will draw funds for their respective 
requirements. The amount which each is to draw is to be settled annual- 
ly by the Executive Government as a whole, the Governor being the de- 
ciding authority where the Executive Council and Ministers fail to agree* 

“The first charge on Provincial revenues will be the contribution to 
the Government of India. ; and after that the supply for the reserved 
subjects will have priority. The allocation of supply for the transferred 
subjects will be decided by the Ministers. If the revenue is insufficient 
for their needs, the question of new taxation will be decided by the 
Governor and the Minister” (M. C. R, para. 256). 

These pi*oposals have been criticised by the Government of India in 
their EirsI Reforms Despatch of ^th Mar ch, 1919, in which a scheme for 
what is called the ^^separate pursd'* system, under which each section of 
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the Provincial Government is to have a separate pursoj instead of both 
sections drawing on a joint purse, has been put forward (Despatch^ paras 
H-73-, Part II, pp. Sj-gd). 

'1 he terms in which the power of making rules as to allocation of 
provincial funds, has been conferred by this sub-section leave open the 
qu estion as to whether provincial finance is to be on the basis of one 
joint p urse or of two sepax'ate purs es. 

The J oin^Select Committee have given much attention to the difficult 
question of the principle on which the provincial revenues and balances 
should be distributed between the two sides of the provincial govern- 
ments. ‘‘They are confident that the problem can readily be solved by 
the simple process of common sense and reasonable give-and-take, but 
they are aware that this question might, in certain circumstances, become 
the cause of much friction in the provincial government, and they are of 
opinfen that the rules governing the allocation of these revenues and 
balances should be framed so as to make the existence of such friction 
impossible. They advise that , if the Governor, in the course of preparing 
either his first or any subsequent budget, finds that there is likely to be a 
serious or protracted difierence of opinion between the executive council 
and his ministers on this subject, he should be empowered at once to make 
an allocation of revenue and balances between the reserved and transfer- 
red subjects, which should continue for at least the whole life of the existing 
legislative council The Committee do not endorse the suggestion that 
certain sources of revenue should be allocated to reserved, and certain 
sources to transferred subjects, but they recommend that t he Governor 
should al locate a definite proportion of the revenu e, say, by way oTTllus- 
trltfomlw o-thirds to reserved and one- third to transferred su b i ectsj'*^and 
' similarly a proportion, th ough not necessarily the same fract ion, of the 
balances. If the Governor desires assistance in making the allocation, he 
should be allowed at his discretion to refer the question to be decided to 
such authority as the Governor-General shall appoint. F urther, tjie Com- 
mittee are of opinion that i^ should be. lai d down from tire first that, until 
a n agreement which both sides of the suppoiT 

has been reached, WiShtifan klfocation has been made by the Governor, 
the total provisions of the different expenditure heads in the budget of 
the province for the preceding financial year shall hold good,” 

‘‘The Committee desire that the relation of the two sides of the Gov- 
ernment in this matter, as in all others, should be of such mutual sym- 
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pathy that each will be able to assist and influence for the common g'oocl 
the work of the other, but not to exercise control over it. The budget 
should not be capable of being used as a means for enabling ministers or 
a majority of the legislative council to direct the policy of reserved 
subjects ; but on the other hand the executive council should be helpful 
to ministers in their desire to develop the departments entrusted to their 
care. On the Governor personally will devolve the task of holding the 
balance between the legitimate needs of both sets of his advisers.'’ 
(J. S. C. R.) 

§ 7. Fixing the contributions payable by Local Governments to 
the Governor-General in Council” 

With regard to this subject the Montagu-Chelmsford Report contains 


‘ ‘ We agreed that in fixing contributions it was undesirable and iinneces - 
s ary to pay regard to the growi ng revenues. We 
agreed also that the contributions should be of fixed amounts. We 
saw that equality of contribution was impracticable, because we have 
not a clean slate. In spite of the variations in income which result from 
the permanent settlement in some areas, stereotyped scales of expenditure 
have grown up, which make it useless to attempt an>^ theoretic calculation 
on which a uniform contribution from the provinces could be based, such 
. as an equal percentage of revenues or a contribution fixed on a population 
basis. This led us to look for some plan which would fit most closely 
into the existing facts. 

“Starting with an estimate (based on the budget figures for 1917-18 
subject to some adjustments) of the gross revenue of all provinces when all 
divided heads have been abolished, and deducting therefrom an estimate 
of the normal expenditure of all provinces, including provision for expen- 
diture on famine relief and protective irrigation, we arrived at Rs. 1564 
lakhs as the gross provincial surplus. The deficit in the Government of 
India’s budget was Rs. 1362 lakhs. This left Rs. 201 lakhs, or about 13 
per cent, of the total gross surplus as the nett surplus available to the 
provinces. We would propo ,sg,.,.tQ^.as &ess the,.._contributiQn from e ach 
province to the Govern ment of India as a percentage of the differe nce 
between the gross provincial rev enue and t he gross provincial expenditu re. 
'5Trthe Tasis^thZ%^^ t aken this percentage wo uld be 

87. The contributions to the Government of India would form the first 
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charge upon the provincial revenues. The way in which oiu* plan would 
work out in practice can be gathered from the following hgiires 


Province. 

Gross 

provincial 

revenue. 

Gross 

provincial 

expendi- 

ture. 

Gross 

Provincial 

surplus. 

Contribu- 
tion (87 
per cent, 
of col. 4). 

Nett 

provin- 

cial 

surplus. 

I 

2 

3 

4 

5 

6 

Madras 

T 3 , 3 i 

8,40 

4,91 

4,28 

63 

Bombay 

10,01 

9,00 

1,01 

88 

13 

Bengal 

7.54 

6,75 

70 

69 

10 

United Provinces. 

11,22 

7,47 

3,75 

3,27 

48 

Punjab 

8,64 

6,14 

2,50 

2,18 

32 

Burma 

7,69 

00 

0 

vO 

1,61 

1,40 

21 

Bihar and Orissa. 

4,04 

3.59 

45 

39 

6 

Central Provinces. 

4,12 

3,71 

41 

36 

5 

Assam 

\ 

1,71 

1,50 

21 

18 

3 

Total ... 

68,28 

52,64 

15,64 

13,63 

2,01 


N. The Punjab figures in column 5 should be reduced and those 
in column 6 raised by 3|- lakhs in each case to allow for the continued 
compensation which the province is entitled to receive for the cession of 
a crore of its balances to the Government of India in 1914. 

^‘We recognize, of course, that the objection will be taken that some 
provinces even under this plan will bear a very much heavier proportion 
of the cost of the Indian Government than others.' Madras and the 
United Provinces will be paying- 474 per cent, and 41.1 per cent, of their 
remaining revenues to the Government of India, while Bengal and Bombay 
are paying only 10*1 per cent, and 9.6 percent, respectively. Otir answer 
is that the objection is one that applies to existing inequalities which we 
admit that our scheme fails for the present to remove. It merely conti** 
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Hues the disparity which is at present masked by the system of divided 
heads. But the immediate settlement proposed improves the position of 
the provinces as a whole by upwards of one million sterling*. It is not 
intended to be of a final nature ; and when revenues develop and a revision 
takes place under normal conditions an opportunity will arise for smooth- 
ing out inequalities. We have already mentioned at the beginning of 
this part of our report that our proposals generally do not relate to the 
minor administrations. Their financial transactions are classified as 
All-Indian ; and with them separate aiTangements must continue. [Hf. C. 
It Para 206, 

For fuller details see Notes under sec. 45A (i) and the Report of 
Lord Meston’s Committee on Financial Relations (printed in Part II of 
this book). 

§ 8. “A Finance Department.” 

See f)ara 74-75 of the Government of Indices First Reforms Despatch^ 
Part If pp, g 6 -gg. 

§ 9 “ The exercise ef authority over members of the Public 

Services ” 

The Committee on Division of Functions recommended that the Public 
Services employed under provincial governments be classified into three 
divisions, namely, Indian, Provincial and Subordinate. The chief criterion 
will be the appointing authority. The India?z services will be recruited 
according to methods laid down in statutory orders, by the Secretary of 
State and appointments to these services will be made by the Secretary of 
State, who will also fix rates of pay, sanction all new appointments, and 
secure pensions by statutory orders under the Government of India Act. 
The Committee recommend that statutory rules should provide that 
no orders affecting adversely emoluments or pensions shall be passed in 
regard to officers of All- India services in transferred departments without 
the concurrence of the Governor. As a special measure of protection in 
the case of the Indian Medical Service they propose that if the medical 
department is transferred, statutory order should provide that the private 
practice of officers of the Indian Medical Service will be regulated only 
by the Secretary of State. They further recommend that the Governor 
should be charged with the protection of the public services and with the 
duty of seeing that no orders affecting adversely the pension or emolu- 
ments of any officer are passed before they have been considered by both 
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parts of the government. Appeals against such orders should lie to the 
Government of India and the Secretary of State, and no ofEcer of an all- 
India service should be liable to dismissal except by order of the Secretary 
of State* Questions of promotion, pasting and discipline of officers with 
duties in both reserved and ti*ansferred departments should be treated in 
*the manner explained above in connection with the relations of Governor 
in Council and ministers. 

Provincial Division : Pending legislation which will regulate recriiit- 
' ment, training, discipline, and the general conditions of the provincial 
services, it is proposed that the existing rules should mutatis mutandis be 
binding on ministers as regards transferred departments. In regard to pay, 
allowances, leave etc., the local Governments will be granted wide powers. 
In the matter of discipline, the main features of the procedure proposed 
for all-India services should apply to existing members of Provincial 
services. In case of future entrants all orders affecting emoluments and 
pension^, and orders of dismissal, should require the personal concurrence 
of the .Governor* 

Subordinate Division : The rights and privileges of present incumbents 
should be maintained by means of directions to the Governor in Council 
as regards reserved subjects and instructions to the Governor in respect 
of transferred subjects. So far as future entrants are concerned the Gov- 
ernor in Council and Governor and ministers must be left to regulate 
the entire working of the services. 

In conclusion the committee suggest that as far as possible members 
of all-India services should be secured in the benefits of the conditions 
under which they were i*ecruited. The principle that alterations shall not 
press hardly on members of the services should be formally recognised 
in the future. 

See the' Govermnent of Indids' Memorafidum on ''^The Public ScT^ices 
under the Reformd^ ( being Annexture IV to the Functions Co 7 nmittee^s 
Report^ printed post, Part II) and paras, op the Ftmctions Com- 

mittee's Report, Part II, pp, -?99— 

§ 10. “The Settlement of Doubts.” 

This sub-section authorises the making of rules for the settlement of 
doubts as to whether any matter does or doe's not belong to a transferred 
subject, and for the treatment of matters which affect both a transferred 
subject and a subject which is not transferred. It emp owers the Gove rn 
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U QT to selUe any qu estion of dispute d jurisdiction as between the two sec- 
tions of the Provincial Gov ernmen t in accordance with the f ollo wi ng pro- 
posarortKe'“Monta^ 

“We realize that no demarcation of subjects can be decisive in the 
sense of leaving open no matter for controversy. Cases may arise in 
which it is open to doubt into which category a particular administrative 
question falls. There will be other cases in which two or more aspects 
of one and the same transaction belong to different categories. There 
must, therefore, be an authority to decide in such cases which portion 
of the. Government has jurisdiction. Such a matter should be considered 
by the entire Government, but its decision must in the last resort lie 
definitely and finally with the Governor, We do not intend that the 
course of administration should be held up while his decision is chal- 
lenged either in the law courts or by an appeal to the Gov^ernment of 
India.” — A/. C. A\ paixi, 2jg, 

As for the treatment of matters which affect both transferred subjects 
and subjects which are not transferred, reference should be made to 
paragraphs 60-63 of the Functions Committee’s Report {Sc$ pp. 28^-286^ 
of Part II of this book\ in which it is proposed that the Governor shall in 
certain cases submit questions for joint consideration by both sections of 
his Government, and shall, in case of disagreement, himself be respond 
sible for the decision, (cf. sec. 49 as to the Governor’s rule-making power). 

It is important to note that, t hough the Act provides-foy ffivisToi t of 
functio ns betwee n the Central jGpy ernm ent an d Provi nci al Goveriipi ents 
similar to that which is to b e fo und in Federa l Gon st kuj jpns; ?! is not con- 
tSiplatedAhaL.queadans. aa„to„Alie^^(hvidmg^^ ^line^be|ween,^ the spheres of 
tlie CentraljiniTxDYiTC^^ shall be the subject of legalj^ci- 

sion in the Cou rts, (J/. C, R, paragraph 212 and paragraph 2jp). Provi- 
sion is made by this sub-section for the making of I'ules which will pro- 
vide for the settlement of doubt s as to whether ‘^any m atter dgg§J3iir 
not belong to a Provincial subj^” and the intention is that the Rules to 
be franned shall provide for,^.siidhA^ being decided by administrative 
authority, i e., byl:te CtnvRrn^r^Qf>r\e.ra] ip Qrmneil subject to the control 
of the Secretary of State, whose duty it will be to check any tendency on 
the part of the Central Government to take too restrictive a view as to 
the subjects included in the Provincial sphere. Reference should also 
be made to sec. SsB wliich expressly excludes such questions from con- 
sideration by the Courts. 
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§ 11 . “Powers exercised by the Governor-General in Council over 
transferred subjects ’’ 

With regard to the control to be exercised in future by the Ctovernor- 
General in Council overtlie~adahnistration oTTr^^ it is 

provided by sub-seoTs) that in rd afiorTTo^ransf erred subjects, /.6\, those 
Provincial subjects which are trans£erx‘ed to the charge of Ministers, tji^ 
general powers of control vested in Jhe GoyernQr-Generai.in^^ Council 
s'KaJllDe^ex^^ for the purposes specified in rules. {Functions Fc- 

and 236 of Fart TI of the 
Book), The purposes for which it is proposed in the Functions Report 
that the Government of India shall retain power to exercise control 
in relation to transferred subjects are.Uvo, namely: — (i) to safeguard 
the administration of all-India (or central) subjects ; (2) to decide 
questioni~~aHMm*g~“‘^^ more Provinces, failing agreement 

between the Provinces concerned^ The Act contains no express provision 
as to the"*control of the Governor-General in Council over the Provincial 
Governments in relation to reserved subjects, that is, those Provincial 
subjects which remain in charge of the official part of the Government 
(the “Governor iij Council”), but sec. 19A enables the Secretary of State 
in Council by rules to regulate and restrict the exercise of the existing 
wide powers of control vested in the Secretary of State, the Secretary of 
State in Council or the Governor-General hi Council “in such manner as 
may appear necessary or expedient in order to give effect to the purposes 
of this Act” ; this section will therefore cover the making of rules regulat- 
ing the control to be exercised in future by the Government of India over 
Provincial Governments in relation to reserved subjects {Ftmetions 
Report^ parapraphs 18-22 pp, 234-23^ Part, II), 

§ 12. “The Governor-General in Council shall he the sole judge ” 

These words are added “in order to make it clear that we do not con- 
template such a limitation of the powers of the Governor-General in 
Council as would render the exercise of powers open to challenge in the 
Courts. Our acceptance of the proposal with regard to the specification 
in rules of the purposes to which the exercise of the powers of the Gover- 
nor-General in Council will be restricted in relation to transferred sub- 
jects is based on the assumption that the making of rules under this pro- 
vision will be subject to effective Parliamentary control” (Functions 
Committee' s Report para 22,) 
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§ 13. “Central Subjects and Provincial Subjects ” 

The Government of India hold that where extra-provincial interests 
predominate the subject should be treated as ‘^Central”, while, on the other 
hand, all subjects in which the interests of the provinces essentially pre- 
dominate should be “provincial,” and in respect of these the provincial 
Governments will have acknowledged authority of their own. {See Fme- 
Hons Conimltteis Report paras and ?iotes tender suh-sec, (i) (a) ami 
(t) (c) above.) For lists of all- India and Provincial subjects, See Part 
3 of the Functions Committee’s Reports pp. 253-268 of Part II. of this 
book, and Appendix F. to the Minutes of Evidence before the Joint 
Select Committee (printed in Part. 11 . of this book). 

§ 14 “Reserved Subjects and Tansf erred Subjects.” 

For what are Reserved and Transfen*ecl subjects, See Motes under see. 
k)A \ and for list of Provincial Subjects for transfer, see Functions Com- 
mittee'^ s Report^ pp, sSg-sgg and Motes under sec, igA, 


Governorships. 


of 

in 


4:6. “(1) The -presidencies^ of P ort Williar a iii 
Bengal, Po rt St. Geor gg, and Bom- 
bay, and the provinces known as 
the JJnited Provinces, the Panjal), 
Bihar and_Orissa, the Central Pro- 
vinces, and Assam, sliall each be gov erned, in relation 


Revised system 
local government 
certain provinces. 

C 1919 . S 3(1).] 


to reserved subjects, b y a governor^ in council, and 
in relation to transferred subjects (save as otherwise 
provided by this Act) by the governor acting with 
ministers, appointed under this Act. 

“The said presidencies and provinces are in this- 
Act referred to as “governor’s provinces” and the 
two first-named presidencies are in this Act referred 
to as the presidencies of Bengal and Madras.” 
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“(2) T he g^overno rs of the said presidencies are 
appointed hy His Majesty by 
[1919. s. 3 (2).] warrant under the Hoyal Sign 
Manual, and the governors of the said provinces 
shall be so appointed after consultation with the 
Governor- General. ’ ’ 

(3) The Secretary of State may, if he thinks fit, 
r t, V T> Tr 1 hy order revoke or suspend, for such 

[1919, and Sch.Pt.II.] •’ ^ . 

period as he may direct, the appoint- 
ment of a council for any or all of “the governors’ 
provinces” ; and whilst any such order is hi force 
the governor of the “province” to which the order 
refers shall have all the powers of the Governor 
thereof in Council. 

§ 1. “The Presidencies ” 


These eight Provinces which are referred to as “Governors' Provinces” 
are in future to be governed under the dual system of government 
Each Province will have a governor, who will be advised in relation 
to some of the functions of Government (those relating to reserved 
subjects) by an Executive Council, and in relation to other functions 
(those relating to transferred subjects) by Ministers. Th|^ new form of 
Prgyincial Government is not applied to Burma, Miich, ior reasons 
indicated in M. C. R. para. 198 requires separate treatment. 

See sec. jj. See also Notes under sec. 4SA. 

§ 2 . “Governor.” 

It is to be observed that, altloough the heads of all th e eii*‘ht 
provinces are c alled “ Go vernors,^^ their position and st atus are noj t.,identi" 
oai — AiS''fHe"Montagu-CheImsford Report (para. 218) says, ^‘this common 
designation would not imply any equality of emoluments or status, both 
of which would continue to be regulated by the existing distinctions 
which seem to us generally suitable.” The d i [rerehces ..Ark e m 3.1 nly from 
the ^ appoint ment and the amount of their salaries* The 
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Gov ernors of Beng al, Madras an d Bombay are appointed by His Majesty 
by warrant under the Royal Sign Manual ; apparently it is meant that 
su ch G overnors are to be recruited mainly from ^he ranks of dis tingu ished 
men who have made their mark in English public life and His Majesty 
is given an unfettered choice of selection, (though, according to 
Mr. Montagu, ‘‘there is nothing in the law which prevents a civil servant 
being appointed to a Presidency Governorship”—/’, D. H. C The 
Governoi^ ^Y^.TFPvinces are also apppinted^by His 

Majesty by warrant under the Royal Sign Manual, hvLt^Qiily^jifter 
consultation with the Governor- General ; the implication is that they 
are^ to be generally^ though not always, recruited from the Tanks of 
the members of the Indian Civil Service who are distinguished for their 
administrative ability and experience. The words ^’^after consultation with 
the Governor- General are expressly inserted, said the Rt. Hon. Mr. Fisher 
in the course of the debate on the Government of India Bill in the House 
of Commons, ‘in order to give the Governor-General an opportunity of 
recommending for appointment to these great responsible posts members 
of Indian Civil Service who, in his opinion, are found fit to discharge these 
responsibilities.” — P. D. H, C, Dec, j, rgig : That this is not to be the 
invariable rule is exemplified by the appointment of H. E. Lord Simha to 
the Governorship of Bihar and Orissa. 

Q^curs in the q fee of Governor-General, when there 
is no successor in India to supply the vacancy, the senior arnong^the 
i’residency Governors alone holds the office of Governor-General. (Sec. 90). 
The differences in the amount of the salaries of Governors also bear witness 
to the original differences among the several provinces arising out of their 
past history and their inequalities in size and development. From the 
point of view of salary the Governors of Bengal, Madras and Bombay 
(and the United Provinces which has been recognised ever since 1833 
as an equal with the three older Presidencies), retain their primacy, for they 
get the highest salary among the Provincial Governors vis,^ Rs. 1,28,000 
per annum. The Governors of the Punjab and Bihar and Orissa get the 
same salary as Lieutenant-Governors, viz, a lakh of rupees per annum, 
while the Governors of the Central Provinces and of Assam get respec- 
tively Rs. 72,000 and Rs. 66,000 per annum. 

Further, th e Governors of Bengal, Madras and B ombay enjoy the 
traditi onal privilege of corresponding direct with t he S ecreta ry"QrBfcat'e 
"""orTcertaip ipatters : the oth er Governors h ave no t sfotj ^is privilege, 
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Although the several Governors differ in position and status, they 
weild almost identical powers, and are to be guided by an “Instrument 
of Instructions.” In Appendix II to their Despatch on the Functions 
Committee’s Report the Government of India give the following draft 
Instrument of Instructions to be issued to Governors on appointment by 
the Secretary of State in Council — 

’“The Gpyernorjs resppnmble to Parliamgatjor doinj^^to con- 

sistently with the general purpose of the Government of India Act, 1919, 
to maintain the standards of good administration and to further all 
changes tending to make India fitted for self-government. He is required 
to encourage religious toleration, co-operation and good-will among all^ 
creeds and classes, to protect the interests of all minorities, to maintain 
the standards of conduct of the public service and the probity of public 
finance, and to promote all measures making for the moral, social and 
industrial welfare of the people and tending to fit all classes of the 
population without distinction to take their due share in the public life 
and government of the country. 

In particular and without prejudice to the generality of the foregoing: — 

L The Gpyfeimqr_is_re,5pPMible_,to the ^afety and 

.tJ^daqmUity of his _pravince and for using his influence to 
compose religious and racial animosities, and to prevent 
religious and racial conflicts ; 

II. The Governor has a g eneral responsibility for se ein g th at the 
a dministratio n of the tonsferxfid..subiectS..hy ministers is 
properly conducted. He will assist his ministers by all the 
means in his power with information and advice. Fie will 
restrict tile exercise of the power to act in opposition to his 
ministers’ advice, which is vested in him under section 4 (3) 
of the Government of India Act, 1919 to cases in which 
he considers that the consequences of acquiescence would be 
serious, bearing specially in mind his responsibility for the 
reserved subjects and the responsibilities laid upon him in 
clauses I, IV and VII to XII of these instructions. 

HI. The Governor is required tq_ advise his ministers in regard to 
their relations with the provinciaHegBlafe^^^ to sup- 

port them generally in "difficulties so far as possible, and in 
the event of an adverse vote in the legislative council to 
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require the resignation of a minister only when it seems to 
him that the minister has lost the confidence of the council. 

IV. The Governor is responsible for the due compliance with any 
orders affecting .the administration of transferred subjects 
which may be issued by the Secretary of State or the 
Government of India. 

The Governor is responsible for bringing to the notice of the 
minister concerned any observations on the administration of 
a transferred subject which may be communicated to him by 
the Government of India. 

VI. In the case of any provincial Bill which appears to the Gover- 

nor likely to affect any matter hereby specially committed to 
his charge, or any all- India subject, or any general principles 
laid down by the Secretary of State or the Government of 
India for the administration of a reserved subject, the 
Governor shall, before assenting to such Bill, consider 
whether he should reserve it for the consideration of the 
Governor- G en eral . 

VII. The Governor is required to see that no monopoly or special 

privilege which is inconsistent with the public interest is 
granted to any private undertaking and that no unfair 
discrimination in matters affecting commercial or industrial 
interests is permitted. 

VIII. The Governor is responsible for the safeguarding of the 
legitimate interests of the European and Anglo-Indian 
community. 

IX. The Governor is responsible for the protection of all mem- 

bers of the public services in the legitimate exercise of 
their functions, and in the enjoyment of all recognised 
rights and privileges. 

X, The Governor is required to secure that in all extensions of 
educational facilities adequate provision is made for the 
special needs of the Muslim and any other minority 
community. 

XL The Governor is required to secure that the interests of . 
existing educational institutions maintained or controlled by 
religious bodies are duly protected in the event of any 
changes of educational policy affecting them adversely. 
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XI I . The Governor is required to secure that due provision is made 
for the advancement and social protection of depressed and 
backward classes and aboriginal tribes. 

For fiinher details see Functions Committee's Report para^ <5/. 

Statutory Powers of ( 7 osjex M.ors. i. The three Presidency Governors 
are appointed by His Majesty by warrant under the Royal Sign Manual 
and the five other provincial Goveimors are so appointed after consulta- 
tion with the Governor- General [Sec. 46 (2)]. 

If the appointment of a Council is by order of the Secretary of 
State revoked or suspended in a Province, the Governor of that Province 
shall have all the powers of a Governor in Council [Sec. 46 (3).] 

3. Every Governor of a Province shall appoint a member of his 
Executive Council to be Vice-president thereof. [Sec. 48]. 

4. The Governor may, by rule, direct the manner of authentication of 
the orders and proceedings of his Government. [Sec. 49 (i)]. 

5. He may make rules and orders for the more convenient transac- 
tion of business in his Executive Council and with his ministers, and for 
regulating the relation between his Executive Council and his ministers 
[Sec. 49 (2).] 

6. If the members of his Council are equally divided on any question 
the Governor shall have a casting vote. [Sec. 50 (1)] 

He may overrule his Council in certain cases. [Sec. 50 (2).] 

The three Presidency Governors of Bengal Madras and Bombay 
may, with the approval of the Secretary of State in Council, and by noti- 
fication extend the limits of the towns of Calcutta, Madras and Bombay 
respectively. [Sec. 62.] 

9. The Governor shall not be a member of the Legislative Council, 
but shall have the right of addressing the Council, and may for that pur- 
pose, require the attendance of its members. [Sec. 72 A (i).] 

10. The Governor may dissolve the Council before the expiry of its 
term, or may extend it for a period not exceeding one year. [Sec. 72B 

(^) m 

r I , After the dissolution of the Legislative Council the Governor is 
to appoint a date for the next session of the Council. [Sec. 72B (c).] 

12, The Governor is to appoint times and places for holding the ses- 
sions of his Legislative Council [Sec. 72B (3)] He may also prorogue 
the Council. [Sec. 72B (2)4] 
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13. For the first four years the Governor is to appoint and fix the 
salary of the President of the Legislative Council. [72C (i) and (5).] 

14. His approval is necessary for the elected Deputy President of the 
Legislative Council. [72C (2).] 

. 1 5. The Legislative Council may be overruled if in the case of a 
demand relating to a reserved subject, the Governor certifies that the 
expenditure provided for by the demand is essential to the discharge of 
his responsibility for the subject [72 D 3 («).] 

16. The Governor has power in cases of emergency to authorize such 
expenditure as may be in his opinion necessary for the safety or tranquil- 
lity of the Province or for the carrying on of any department. [7 2D 2 (6).] 

17. No proposal for the appropriation of any revenues or other 
moneys for any purpose shall be made except on the recommendation of 
the Governor communicated to the Council. [72D (2) (c).] 

•tS., If any question arises whether any proposed appropriation of the 
money does or does not relate to the heads of expenditure specified in 
[Sec. 72D {3)] the decision of the Governor shall be final. [72D (3) ] 

19. The Governor may certify, under certain circumstances that a 
bill or any clause of it or any amendment affects the safety or tranquillity 
of British India, or any part thereof, and may direct that no further pro* 
ceedings shall be taken by the Chamber in relation to that Bill [72 D (4).] 
If a Governors’ Legislative Council fails to pass essential legis- 
lation the Governor may certify that the passage of the Bill is essential 
for the discharge of his responsibility for a reserved subject and thereupon 
the bill becomes an Act on the signature of the Governor. [72E (i).] 

21. The previous sanction of the Governor is necessary if any member 
of any Local Legislative Council introduces any measure affecting the 
public revenues of a Province or imposing any charge on those revenues. 
[80 (I)]. 

When a bill has been passed by a Local Legislative Council the 
Governor may declare that he assents to or withholds his assent from the 
bill, or he may return the bill to the Council for reconsideration. If he 
withholds his assent the bill shall not become an Act. In spite the Gov- 
ernors’ assent the Governor- General may invalidate the Act by withhold- 
ing his assent to it (81 and 81A). 
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23. If the Governor, saving the cases of leave on special duty, or on 
leave on medical certificate, departs from India to return to Europe his 
office shall, thereupon, become vacant. [87 (i).] 

24.1 

35. r Same as items No. 44^ ^5, 46 on p. 166 ante. 

cdj 


47 . ( 1 ) The memhers of a GovCT nor’s ex ecutive 


council shall he appointed . l;)y,_His 

Members of executive — : ; — - ■ 

councils. [1793, s. 24 ; Majesty hy warrant under the iloyal 
m 97’ Sign Manual, and shall he of such 
(!) , 1912, s. 1 (i;.] nmnber, not exceed ing f our,^ as the 

Secretary of State in Council directs. 


(2) “One” at least of them must he “a” person Avho 


Ci 793 > s. 25 ; 1909 s. 
a (1) ; 1912, s. I (I) ; 
I 9 ' 9 . s. S(i). 3 


at the time of “his” appointment 
“has” been for at least twelve years 
in the service of the Crown in India. 


“( 3 ) Provision may be made hy rules under this 
^ , Act as to the qualifications® to he 

[1919, S. 5 (2).] . ^ 

required in respect of members of 
the executive council of the Governor of a province 
in any case where such provision is not made by the 
foregoing provisions of this section.” 


§ 1. ‘‘The members of a Governor’s Executive Council.” 

The members of a Governor’s Executive Council in all the governors’ 
provinces are all appointed by His Majesty by warrant under the Royal 
Sign Manual : His Majesty may or may not consult the authorities in 
Indi a in exercising this powei *. It is thus a curious ’anomaly that in the 
five provinces of the Punjab, the United Provinces, Bihar and Orissa, 
the Central Provinces and Assam, the status of the members of the Execu- 
tive Council should appear to be higher than that of the Governors who 
are appointed by His Majesty after consulting tM Governor- General. The 
maximum number of tpenibers of Council is four, of which one at least 
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must be a | 3 erson who, t%f the time of his appointment^ has been for at least 
twelve years in the service of the Crown in India. The italicised words im- 
ply that he must have put in at least twelve years* continuous service under 
the Crown in India and that, at the time of his appointjnent of 
the Governor’s Executive Council, he must still be in service. It should be 
noted in this connection, .that (i) the words ^at the time of his appointment 
do not occur in the section dealing with the appointment of the members of 
the Governor-General’s Executive Council {See Sec. jd and the notes there- 
under) ; (3) the wording of this section does not seem to imply that this 
one member must belong to the Indian Civil Service : he may be recruited 
from any of the Civil Services of the Crown in India (referred to in 
sec. 96 B) ; and (3) the person is to have been for at least tv'elve years 
(not ten years, as in case of the members of the Go\^ernor-GeneraFs 
Executive Council) in the service of the Crown, not in British India, 
but in India. 


§ 2 “ Of such number, not exceeding four *' 

The Executive Councils will be constituted similarly to the existing* 
Executive Councils in the Presidencies, and the provisions of the Act 
(sections 46 to 51) relating to Governors in Council will apply. Section 47 
of the Government of India Act, 1915, provided that membei's of a Gov- 
ernor’s Executive Council should be appointed by His Majesty by 
Warrant, and should be of such number, not exceeding four, as the Secre- 
tary of State in Council directed, and that two at least of su ch members 
must be “persons who at the time of their appointmen t have „ bee n^ fpr^ at 
least 12 years In the service of the Crown in India.” Under the existing 
system the Executi\’e Councils in {he’” three Presidencies consist normally 
of three members, of whom two are members of the Indian Civil .Service 
and the third is an Indian. This sub-section provides that the require- 
ment as to previous service under the Crown in India is -in future to apply 
only to one of the members of a Governor's Executi\’e Council, and also 
repeals a provision, which has become obsolete, that the Commander-in- 
Chief, while resident in the capital of a Presidency, is temporarily added 
to the Executive Council of that Presidency. The maximum number of 
members of an Executive Council is to remain at the existing figure, four. 
The Montagu-Chelmsford Report proposed that under the new system 
the Governor’s Executive Council should consist of two ordinary members 
only (paragraph 218), of whom one was in practice to be a European qiiali- 
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fied by long official experience and the other an Indian. It was also pro- 
posed (paragraph 220) that the Governor should be entitled to appoint one 
or two additional members to the Council as Members without Portfolio 
for the purpose of consultation and advice. This proposal met with much 
criticism, and, in view of the difficulties which its adoption involved (Des- 
patch of 5th March, para. 37), was abandoned. But, as the max imum 
number,ij£iQui.^ the ,S.ea:etary .o l Aa to sanc- 

tion larger Councils than those proposed in the M. C. Report, and there 
will be nothing to debar him from advising the appointment of more than 
one official member if he sees fit to do so. It has been considered unde- 
skable to include in the Act any provision foTmciar^^ the 

suggestion made by the Government of India, that one seat should be 
reserved by statute for an Indian (Despatch of sth March, para. 39), has, 
therefore, not been adopted ; but it is contemplated that in any event 
Executive Councils willcontmim to include at least one Indian member, 
and that, if a second European member is added, there will also be a 
second Indian member. 

The statute puts a definite limit to the number of members of the 
Executive Council of Governors or, shortly speaking, “Councillors,” but, 
from the wording of sec. 5^it appears that there is to be no statutory 
limit to the number of ministers who can be appointed by the Governor ; 
“in no province will there be need for less than two ministers while in 
some provinces more will be required” (/. 5 . C, R,) 

The Joint Select Committee are of opinion that the normal strength 
of an executive council, specially ir the smaller provinces, need not 
exceed two members. They have not, however, reduced the statutory 
maximum of four ; but, if in any case the council includes two members 
with service qualifications, neither of whom is by birth an Indian, they 
think that it should also include two non-official Indian members. The 
Executive Councils of Governors will thus generally contain either 

(1) one European official member and another non-official Indian, or 

(2) two official European members and two non-official Indians. 

§ 3 “ Qualifications of members of Executive Councils ” 

The Rules under this sub-section are apparently meant to lay down the 
qualifications for those members who have not the qualifications mention- 
ed in sub-section (2) above ; they are apparently meant to lay down qualifi-* 
cations for the nott-offidal Indian Councillors. 
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Vice-President of coun- 48 . Everygovemorofa^prov- 
(of°9i9, 2nd s*ch ince” shall appoint a member of his 
executive council to he vice-president 

thereof. 

According to Sec. 51 the vice-president is to preside at a meeting of 
the executive council with the full powers of a Governor, should the latter 
be obliged to absent himself from the meeting owing to indisposition or 
any other cause. 

49 .-(l) “All orders and other proceedings of 
Easiness of governor Government of a Governor’s 

with°mi°4teri®°[i9“9! pi’ovince shall be expressed to be 
made by the Government of the 
province, and shall he authenticated as the Governor 
may by rule direct, so, however, that provision shall 
he made by rule for distinguishing orders and other 
proceedings’^ relating to transferred subjects from 
other orders and proceeding.s. 

“Orders and proceedings authenticated as afore- 
said shall not he called into question in any legal 
proceeding on the ground that they were not duly 
made by the Government of the province. 

( 2 ) “The Governor may make rules and orders 
for the more convenient transaction of business in his 
executive council and with his ministers, and every 
order made or act done in accordance with those rules 
and orders shall be treated as being the order or the 
act of the Government of the province. 

“The Governor may also make rules and orders 
fop regulating the relations between his executive 
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council and his ministers* for the purpose of the 
transaction of the business of the local Government : 

“Provided that any rules or orders made for the 
purposes specified in this section which are repugnant 
to the provisions of any “other” rules made under this 
Act shall, to the extent of that repugnancy, but not 
otherwise, be void.” 

§ 1 . “Distinguishing orders and other proceedings ” 

One fundamental principle of the Reforms is that the responsibility of 
both halves of the Provincial Executive Governments must be clear and 
distinct This principle requires that it should be perfectly clear to all 
concerned by which of the two authorities — Councillors or Ministers 
— a particular order is issued. Both will have equal authority as orders 
of Government ; but the electorate will be able, if they wish to know 
whence any given order originates. In their First Reforms Des- 
patch (para. io6) the Government of India express a strong desire “to 
see the two cases distinguished in some way (whether by a 4:hange of 
style, or by some marginal irt^^cation of the authority in possession of 
the case) that will enable the recipients to recognise which of the two 
halves of the Government is accountable for the decision.'’ 

2. “Relation between Governor s Executive 
Council and his ministers.’* 

See paragraphs of the Ft me f ions Committees Report^ pp, 280- 

286 ?V; Part II of this booh. See also paragraphs 2ig-22T of the M. C. R. 
and paragraphs loi-ioj of the Government of India! s Fmst Reforms 
Despatch, pp. 118-122 of Part IL of this hook. 

The Joint Select Committee desire at this point to give a picture of 
the manner in which they think that, under this Bill, the Government of 
a province should be worked. There will be many matters of administra- 
tive business, as in all countries, which can be disposed of departmentally. 
But there will remain a large category of business, of the character which 
would naturally he the subject of Cabinet consultation. In regard to 
this category the Committee conceive that the habit should be carefully 
fostered of joint deliberation between the members of the executive 
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§ 2 .] 

council and the ministers, sitting under the chairmanship of the Gover- 
nor. There cannot be too much mutual advice and consultation on such 
subjects ; but the Committee attach the highest importance to the 
principle that, when once opinions have been freely exchanged and 
the last word has been said, there ought then to be no doubt what- 
ever as to where the responsibility for the decision lies. Therefore, in 
the opinion of the Committee, after such consultation, and when it is 
clear that the decision lies within the jurisdiction of one or other half of 
the Government, that decision in respect of a reserved subject should be 
recorded separately by the executive council, and in respect of a trans- 
ferred subject by the ministers, and all acts and proceedings of the 
government should state in definite terms on whom the responsibility for 
the decision rests. It will not always, however, be clear, otherwise than 
in a purely departmental and technical fashion, with whom the jurisdic- 
tion lies in the case of questions of common interest. In such cases it 
will be inevitable for the Governor to occupy the position of informal 
arbitrator between the two parts of his administration ; and it will equally 
be his duty to see that a decision arrived at one side of his government is 
followed by such consequential action on the other side as may be 
necessary to make the policy effective and homogeneous. 

“The position of the Governor will thus be one of great responsibility 
and difficulty, and also of great opportunity and honour. He may have 
to hold the balance between divergent policies and different ideals, and 
to prevent discord and friction. It will also be for him to help with 
sympathy and courage the popular side of his government in their new 
responsibilities. He should never hesitate to point out to ministers what 
he thinks is the right course or to warn them if he thinks they are taking 
the wrong course. But if, after hearing all the arguments, ministers 
should decide not to adopt his advice, then, in the opinion of the Com- 
mittee, the Governor should ordinarily allow ministers to have their way, 
fixing the responsibility upon them, even if it may subsequently be 
necessary for him to veto any particular piece of legislation. It is not 
possible but that in India, as in all other countries, mistakes will be made 
by ministers, acting with the approval of a majority of the legislative 
council, but there is no way of learning except through experience and 
by the realisation of responsibility. 

(“In the debates of the legislative council members of the executive 
coL^l should act together and ministers should act together, but meiu- 
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bers of the executive council and ministers should not oppose each other 
by speech or vote ; members of the executive council should not be re- 
quired to support either by speech or vote proposals of ministers of 
which they do not approve, nor should ministers be required to support 
by speech or vote proposals of the executive council of which they do not 
approve ; they should be free to speak and vote for each other’s proposals 
when they are in agreement with them. All other official members of 
the legislative council should be free to speak and vote as they choose.” 
/ 5. C /e. 

50 . ( 1 ) If any difference of opinion arises on 

Procedure ia case of ^iiy question brought Ijefoi'e a meet- 
difeence of opinion, ing of a govei’iior’s executive conn- 

cil, the Gov ernor in Counc il shall 
hA -bnnTi(i by th&.43pi nion and decision of t he majorit y 
of those present, and if they are equally divided the 
governor or other person presiding shall have a second 
or casting vote. 

( 2 ) Provide d thaf, whenever any measure is 
„ proposed before a Governor in 

[1793, ss. 47, 48 ; 1912, 

s. I (I); 1919, 2nd Council wliercby the safety, tmn- 

Sch<| Pt. H *3 * I 1 n t • 

qu illity or mterests^of his “province, 
or of any part thereof, are or may be, in the judg- 
ment of the governor, essentially affected, and he is 
of opinion either that the measure proposed ought to 
be adopted and carried into execution, or that it 
ought to he suspended or rejected, and the majority 
present at a meeting of the council dissent from that 
opinion, the governor may, on his own authority and 
responsibility, by order in writing, adopt, suspend or 
reject the measure, in whole or in part, 
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(3) In every such case the governor and the 
members of the council present at the meeting shall 
mutually exchange written communications (to be 
recorded at large in their secret proceedings) stating 
the grounds of their respective opinions, and the 
order of the governor shall be signed by the gover- 
nor and by those members. 

(4) Nothing in this section shall empower a 
[1793. s. 49 ; 1912 s. governor to do anything which he 

‘ could not lawfully have done with 

the concurrence of his council. 


51 . If 


a governor 


is obliged to absent himself 


Provision for absence 
of governor from meet- 
ings of council, [1800, 
s. 12; 1861, c. 67,5. 34 ; 
igog, s. 4 ; ig!2, s. i 
{!)•] 


from any meeting of his executive 
council, by indisposition or any 
other cause, the vice-president, or. 


ifjde is absent, the" se nior mem ber 
present at the meeting, shafi,presi<^ thereat, with the 
like powers as the governor would have had if 
present : 

at the time resi- 


Frovicle d that if the governor is 


[iSoo, s. 12 ; 1912, s, 
I (I) ; 1919, 2 fld. Sch., 
Pt. HL] 


dent at the place where the meet- 
ing is assembled, and is no t p re- 
vented by indisposition from sign- 
ing any act of Council made at the meeting, t he a ct 
shall require his signature : but, if he jecluifisja. re- 
fuses to s ign it, the like provi sions s hall have e ffect 
as in eases where the govern or, when present, iyssents 
from the majority at a meeting of the Council, 
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52 . “(1) Tl ie Governor of a Gov ernor’s Province 
may, by notification, appoint minis- 

Appointment of min- , , , , 

isters and council secte- ters,^ not being members ot Ins exe- 
taries. [1919, s. 4.] Qu^tive council or other otfieials, to 

administer transferred subjects*, and any ministers 
so appointed shall hold office during his pleasure*. 

“There may be paid to any minister so appointed 
in any Province the same salary^ as is payable to a 
member of the executive council in that province, 
unless a smaller salary is provided by vote of the 
legislative council of the province. 

“(2) No minist er shall hold office for a longer 
period than six months, unless he is or becomes an 
e l^ted~m ember oTthe local legislature. 

“(3) .I n relati on to transferred subjects, the gover- 
nor shall be guided by th e ^advice of his ininisters*, 
unless he sees sufficient cause to dissent from their 
opinion, in which case he may require action to be 
taken otherwise than in accordance with that advice : 
Provided that rules may be made under this Act for 
the temporary administration of a transferred subject 
where, in cases of emergency, owing to a vacancy, 
there is no minister in charge of the subject, by 
such authority and in such manner as may be pres- 
cribed by the rules. 

“(4) The (governor of a Governor’s province may at 
his discretion appoint from among the non-official 
members of the local legislature council secretaries,® 
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who shall hold office during his pleasure, and dis- 
charge such duties in assisting members of the exe- 
cutive council and ministers, as he may assign to 
them. 

There shall be paid to council secretaries so ap- 
pointed such salary as may be provided by vote of 
the legislative council. 

A council secretary shall cease to hold office if 
he ceases for more than six mouths to be a raemher 
of the legislative council.” 

§ 1. “Appoint ministers”. 

While the members of the Executive Councils would be appointed by 
His Majesty by warrant under the Royal Sign Manual, ministers, being- 
advisers of the Gov^ernor, would necessarily be appointed by the Governor, 
The Ministers are to administer the transferred subjects : they must not 
be officials, and hold office during the Governor's pleasure, and not for the 
life-time of the Legislative Council as proposed in the Montagu-Chelnis- 
ford Report. {M. C. R. para 218; Govcnimmi 0/ India's First Refarms 
Despatch^ para 40 ; Functions Committee's Report^ para 6i), This altera- 
tion, coupled with the power of the Councils to vote the supply for trans- 
ferred subjects, involves making the Ministers directly responsible to the 
legislative councils. A Minister must be at the time o£ appointment, or 
become, within six months after his appointment as such, an elected 
member of the local legislature. This sub-section is modelled on 
corresponding provisions contained in the Dominion Constitutions 
(Australian Commonwealth Act, 1915, sec, 64 ; South Africa Act, 1909, 
sec. 14,) See Notes under see, SoB, 

§ 2 “Transferred sobjecls”. 

See Notes under Sec, 48 A. 

§ 3. “Daring his pleasure ” 

A person holding office during pleasure can be removed without any 
reason for his removal being assigned. [See Notes under fer. 102 (/)], 
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The Ministers hold office during the Governor’s pleasure, and not for the 
life-time of the Legislative Council as originally proposed in the Montagu- 
Chelmsford Report. 

§ 4 ‘‘The same salary etc”. 

The Joint Select Committee recommend that the ministers’ salaries 
should be fixed by the . legislative council : that is the only way of 
making them really responsible to it. This section gives the legislative 
council liberty to pay the Ministers the same salaries as are paid to the 
members of the executive council — Le. the maximum salary that may be 
paid to ministers cannot exceed the different maxima fixed by tbe second 
schedule to this Act for the executive councillors of the different 
provinces : the maximum salary of ministers will thus vary according to 
provinces. The Joint Select Committee suggest to the legislative 
councils that the Indian ministers of governors should be paid on a 
lower scale of remuneration than the European executive councillors on 
the same principle by which the Indian members of the council of India 
in London are paid a higher scale of remuneration than those members of 
the council domiciled in the United Kingdom. We think that, according 
to the same principle, the non-official Indian members of the governors’ 
executive councils should receive a lower scale of remuneration than 
their European colleagues. If the principle is to be rigidly applied, the 
Indian ministers and the non-official Indian executive coimcilloi's should 
receive the same scale of remuneration. 

§ S, “Guided by the advice of ministers” 

“The Committee are of opinion that the ministers selected by the Gov- 
ernor to advise him on the transferred subjects should be elected mem- 
bers of the legislative council, enjoying its confidence and capable of lead- 
ing it. A minister will have the option of resigning if his advice is not 
accepted by the Governor ; and the Governor will have the ordinary 
constitutional right of dismissing a minister whose policy he believes to 
be either seriously at fault or out of accord with the views of the legisla- 
tive council. In the last resort the Governor can always dissolve his 
legislative council and choose new ministers after a fresh election ; but 
if this course is adopted the Committee hope that the Governor will find 
himself able to accept such views as his new ministers may press upon 
him regarding the issue which forced the dissolution. The Committee 
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are of opinion that in no province will there be need for less than two 
ministers, while in some provinces more will be required. In these 
circumstances they think that it should be recognised from the commence- 
ment that ministers may be expected to act in concert together. They 
probably would do so ; and in the opinion of the Committee it is better 
that they should, and therefore that the fact should be recognised on the 
face of the Bill. They advise that the status of ministers should be similar 
to that of the members of the executi\'e council, but that their salaries 
should be fixed by the legislative council.”--/. S, C* R. 

§ 6. Council Secretaries " 

This sub-section makes provision for the appointment, at the gov- 
ernor’s discretion, of non-official — elected or nominated — members of the 
legislative council to fill a role somewhat similar to that of the Pai'lia- 
mentary Under- Secretary in England. In the course of the debate on 
the Bill in the House of Commons Lieutenant-Commander Kenworthy 
moved an amendment suggesting^ that these council secretaries should 
be chosen only from among the elected non-o^Hal members of the 
legislative council In opposing this amendment Mr. Montagu said : — 
“It is intended to give an opportunity of familiarising young members 
of the legislative council ^vith the difficulty of the work, but I do not 
think it would be wise to restrict the appointments to elected members. 
It cannot apply to officials, but in these early days there will be a 
certain number of members, non-official, who have been nominated, 
and they are equally entitled to a share of these posts. I think 
the preference will probably be given to elected members, but I do 
not want to shut out a nominated Indian prince, for example”. 
(/*. D, H, C. Dec. 5, zp/p.) It is to be noticed that these council 
secretaries are to be appointed to assist both councillors and 
ministers: there is no statutory limit to the number of such council secre- 
taries ; apparently, however, one council secretary will be attached to 
each councillor and minister. Their salaries are to be voted by the 
legislature and they will, therefore be, like the ministers, responsible to 
the legislature . An important question arises in this connection— what 
will be the position of a member of the Executive Council if his Council 
Secretary who is his responsible proxy is censured by the Legislature or 
if a vote of want of confidence is passed against him ? The council 
secretaries will, of course, form part of the Ministry and will resign with 
the ministers. 



THE INDIAN CONSTITUTION. 


[Sec. 52 A. 


Non-official members who will be appointed council secretaries will 
cease to be members of the legislative council (sec. 8oB) : They must have 
to be re-elected or re-nominated within six-months of their appointment, 
if they are to continue to hold office as council secretaries. (See notes 
under sec, 8oB,) 


52A. “(1) T he (Tovftrnnv-Oenftral in Ooimoil may . 

after ob tamin.s; an expression^ of 
opinion from the local government 
and the local legislature affec ted, by _ 

notificatioii, with the sanction of 
His Majesty previously signified by the Secretary of 


Constitution of new 
provinces, etc., and 
provision as to back- 
ward tracts. 

[1919, s. 15.] 


stat e in G onncil. constitute a ne w govern or’s province 
or jilaoe par t of a governor’s province under, the 
adiuinistration of a .deputy;rg£)ye.rnQr...ta,ba appointed 
by^the Goy ernorrHeneral, and may in any such case 
apply, with such modifications as appear necessary or 
desirable, all or any of the provisions of this Act 
relating to governors’ provinces, or provinces under 
a lieutenant-governor or chief commissioner, to any 
such new province or part of a province. 


“(2) T he Governor-General in Council may de- 
clare any territory in British India to he a " hack- 
waH~ tract," and by'“notiHcation, with such 
sanction as aforesaid, direct that this Act shall apply 
to that territory subject to such exceptions and modi- 
fications as may he prescribed in the notification. 
"Where the Governor-General in Council has, by noti- 
fication, directed as aforesaid, he may, by the same 
or subsequent notification, direct that any Act of the 
Indian legislature shall' not apply to the territory in 
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question or any part thereof, or shall apply to the 
territory or any part thereof subject to such excep- 
tions or modifications as the Governor-General thinks 
fit, or may authorise the governor in council to give 
similar directions as respects any Act of the local 
legislature.” 

In all the eight provinces are included certain backward areas where 
the people are primitive and there is as yet no material on which to 
found political institutions. “ We do not think there will be any difficulty 
in demarcating them. They are generally the tracts mentioned in the 
schedules and appendices to the Scheduled Districts Act, 1S74, with 
certain exceptions and possibly certain additions, which the Govern- 
ment of India must be invited to specify. The typically backward tracts 
should be excluded from the jurisdiction of the reformed provincial Gov- 
ernments and administered by the head of the province ” {M. C, E, 
para igg). 

“The (Joint Select) Committee have two observations to make on the 
working of this section. On the one hand, they do not think that any 
change in the boundaries of a province should be made without due 
consideration of the views of the legislative council of the province. On 
the other hand, they are of opinion that any clear request made by a 
majority of the members of a legislative council representing a distinc- 
tive racial or linguistic territorial unit for its constitution under this Clause 
as a sub-province or a separate province should be taken as a prtma Jade 
case on the strength of which a commission of inquiry might be appointed 
by the Secretary of State, and that it should not be a bar to tli^ appoint- 
ment of such a commission of inquiry that the majority of the legislative 
council of the province in question is opposed to the request of the 
* minority representing such a distinctive territorial unit.”—- y. S. C. i?. 

52B. “The validity of any order made or action 
Saving, tigip, s. 16 ( 1 ) taken after the oommenoement of 
^ ^3)-3 the Government of India Act, 1919 

by the Governor-General in Council or hy a local 
government which would have been within the 
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powers of the Governor- General in Council or of 
such local government if that Act had not been 
passed, shall not be open to question in any legal 
proceedings on the ground that by reason of any 
j^rovision of that Act or this Act or of any rule made 
by virtue of any such provision such order or action 
has ceased to be within the powers of the Governor- 
General in Council or of the government concerned. 

“The validity of any order made or action taken by 
a’^governor in council, or by a governor acting with 
his ministers, shall not be open to question in any 
legal proceedings on the ground that such order or 
action relates or does not relate to a transferred sub- 
ject, or relates to a transferred subject of w’hich the 
minister is not in charge.” 

See Notes lender sec, 4.3 ^ (^) 


Lieutenant" Qovernorshij>s and other Provinces, 


Lieutenant-Governor- 

ships. 

[19192nd Sch. I Pt. II.] 

governor.^ 


53. (1) The province of Bur- 

ma, is, subject to the provisions of 
this Act, governed by a lieutenant 


(2) T he Governor- General in Council may, by 
. , , notification, with the sanction of 

[1S61, e.'6, ss, 46, 49.] 

His Majesty previously signified by 
the Secretary of State in Council, constitute a ne^ 
province under a lieutenant-goyernoiv 
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§ L “Lieutenant-Governor ’ 

Sec. 46 of the Act lays down that the three Presidencies of F ort 
William in Bengal, Fort St George and Bombay and the five Provinces 
known as the United Provinces, the Punjab, Bihar and Orissa, the Central 
Provinces, and Assam shall each be: governed, in relation to reserved 
subjects, by a Governor m Council and in relation to transferred subjec^, 
(save as otherwise provided by this Act) by the governor acting with 
ministers appointed under this Act. Burma is the only province which is 
left to be governed by a lieutenant-governor. 

The Governor-General in Council may, by notification, with the sanction 
of His Majesty previously obtained and signified by the Secretary of State 
constitute a new province under a lieutenant-governor ; and the lieute- 
nant-governor is appointed by the Governor-General with the approval 
of His Majesty. See secs. 53 (2) and 54 (i). 

(Juaiificaiions of Lieutenant- Govermrs — A,Jjeiit.enant-govenior must 
have been, at the time of his appointment, at least ten years in the service 
of the Crown in India, [sec 54 (3}.] 

An executive council may be created in any province under a lieute- 
tiaill-gLQyemoxbyjhe Governor-General in Council with the approval of 
the Secretary of State in Council. (Sec. 55.) 

The points in which a lieutenant-governor differs from a governor 
may be summarised as follow— (i) hejs styled onlyJlHisJHonjour’’ while 
a governor is addressed as “ His Excellency” ; (2) b e is apooin ted by 
th e Vicero y from among the members of the Indian Civil Service, while 
a governor is appointed by the Crown not only from among distinguished 
members of the Indian Civil Service but also from members of the aristo- 
cracy in Great Britain ; (3) h e may or m ay nothavc an executive council 
tQ^assist Jaim ; (4) is 

subject to more detailed interference by (the Central Government ; 
(5) he has no right to communicate directly with the Secretary of State 
See notes under see. 73. 

54. ( 1 ) A lieiitenant-gover- 

Lieutenant-G o V e r - . • i j i j.i 

nors. [1835,8.2; i8s 3, ^01’ IS appouited by the governor- 

• Tig.] general with the approval of His 

Majesty. 
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(2) A lieutenant-governor must have been, at the 
time of his appointment, at least ten years in the 
service of the Crovrn in India. 

[3] Mepealed by the Q-overmnent of India Act, 

1919, 2nd Soil., Ft. III. 

55. (1) The Governor-General in Council, with 

the approval of the Secretary of 
coSndif "for State in Council, may, by notifica- 
02 ) : create a council in any pro- 

vinee under a lieutenant-governor, 
for the purpose of assisting the 
lieutenant-governor in the executive government of 
the province, and by such notification — 

{a) make provision for determining what shall 
be the number (not exceeding four) and 
qualifications of the members of the 
Council ; and 

(6) make provision for the appointment of tem- 
porary or . acting members of the council 
during the absence of any member from 
illness or otherwise “and for supplying a 
vacancy until it is permanently filled” 
and for the procedure to be adopted in 
case of a difference of opinion betw^een a 
lieutenant-governor and his council, and 
in the case of equality of votes, and in 
the case of a lieutenant-governor being 
obliged to absent himself from his coun- 
cil by indisposition or any other cause ; 
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Provided that, before any such notification is pub- 
lished, a draft thereof shall be laid before each House 
of Parliament for not less than sixty days during the 
session of Parliament, and if, before the expiration of 
that time, an address is presented to His Majesty by 
either House of Parliament against tlid'Hraft or i^ny 
part thereof, no further proceedings shall be taken 
thereon without prejudice to the making of any new 
draft. 

(2) Every notification under this section shall be 
[1909, s. 7-] before both Houses of Par- 

liament as soon as may be after it 

is made. 


(3) Every member^ of a lieutenant-governor’s 
executive council shall be appointed 

[1909, s. 3(4).] 

by the Governor-General, with the 
approval of His Majesty. 


§ I. “Every member ” 

Difference behoeen a member of a governors executive antndl and 
that of a lieutc 7 iani-goverJiotis council. Sec, 47 lays down that the 
meinbers of a governor’s executive council shall be appointed by Ms 
jWajesiy by warrant under the Royal Sign ivraniial and the Secretary oj 
State for India determmes the number of members which is not to exceed 
four ; whereas this section lays down that members of a lieutenant-gover- 
nor’s council shall ht appomted by the Gover^ior-General 7 vtik ike approval 
of His Majesty. This section further provides that the maximum number 
of members shall be four ; but the number of member's is to be determined 
py the Governor-Gejteral with the approval of the Secretary of State 
in Council . 


n? 
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56. A HeuMimtr.gavemor .who- has ail execu- 

Vice.pre.,ideni of coan- tive coMcil^alLa^p.omt. a member 
cii. [1909, s. 4.] Qf council to be^vicerpresident 

thereof, and that vice-president shall preside at meet- 
ings of the council in the absence of the lieutenant- 
governor. 


lieutenant-governor who has an execu- 


Business of Lieute- 
nant-Governor in Coun- 
cil. [1909, 5. 3 {3), 1919, 
2nd Sch. Part Il.'J 


57 . A 

tive council may, with the consent 
of the Governor-General in Council, 
make rules and orders for more 
convenient transaction of business in the Council, 
and every order made, or act done, in accordance 
with such rules and orders, shall be treated as being 
the order or the act of the lieutenant-governor in 
Council. 

“An order made as aforesaid shall not be called 
into question in any legal proceedings on the ground 
that it was not duly made by the lieutenant-gover- 
nor in Council.” 

58. Each™af_.tke_iolkHing. pro^^ namely. 

Chief Commissioners, those kllOWll aS the. N orth -W^est 

Frontier Province, British Balu- 


[19195 2nd Seb, Pt. II], 


chistan, Delhi, Ajmer-Merwara, Coorg, and the 
Anda,man and Nicobar Islands, is, subject to the pro- 
visions of this Act, administered by a chief , commis- 


sionei“ 


§ I. ■ “A chief commissioner.’* 

Th^c hief commissioners have a lower st atus than the lieutenant 
i^ ovenioi-s . Their appointment is not specifically protodedloTby" the Act 
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§ I*] 


T he territories under tlieir charge are in theory ‘Hinder the immediate 
autho r ity a n d nia naR;ement^^o^^ Governor- General,” whi o„..a.p poi ri ts mf 
commissioners at and delegates tcT them such powers as 

are necessary for the purposes of administration. 

So far, however, as the application of Indian enactments is concerned, 
chief commissioners are, by virtue of the definition contained in the 
General Clauses Act, 1897, and in sec. 134 (cl. 4) of this Act placed on 
the footing of local governments. The North-West Frontier Province 
and British Baluchistan are charges of less ^ magnitude, and the chief 
commissioners are at the same^tinie, the Governor- General for 

dealing with tribes and territories outside British India. The four re- 
maining provinces are small charges, not comparable in area with the rest, 
though the new province of Delhi has a special importance of its own 
The Agent to the Governor- General in Rajputana and the Resident in 
Mysore are ex-ofificio Chief Commissioners of A jin ere- Mer warn and 
Coorg respectively, while the Superintendent of the Penal Settlement of 
Port Blair, from which the islands deih’e their administrative importance, 
is Chief Commissioner of the Andaman and Nicobar islands. 

59. The Governor-General in Oonncil may, with 
Power to place terri- the approval of the Secretary of 
GoL“no 7 Ge“nmi“’' b State, and by notification, take any 
Council. [1854, s. 3.] qI British India under the 

immediate authority and management of the Gover- 
nor-General in Council, and thereupon give all neces- 
sary orders and directions respecting the administra- 
tion of that part, by placing it under a chief commis- 
sioner or by otherwise providing for its administra- 
tion. 

This sectidh is to be used when it is desired to transfer the adminis- 
tration of a territory from a Governor in Council or a lieutenant- 
governor to a chief commissioner ; The section need not be used, and 
is not ordinarily used, when the administration of a territory already under 
the administration of the Governor-General in Council is transferred 
from one local agency to another. 
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[Secs. 60-61. 


The transfer of territory under this section does not change the law 
in force in the territory (see below, sec. 61). 

Boundaries. 

60 . The„.,Go3:er]Qor-Genera.l in Council may, by 

notification, declare, appoint or alter 

Power to declare and . a. x 

alter boundaries of pro- the boUndarieS of ally of tllG pPO- 
vjnces. [1800, s. 151833, i • i ' -n -x’. i t t " • 

s. 38 : iSs3.s. 17 5 1861, Vinces into which British India is 
1 for the time being divided, and dis- 

tribute the territories of Britisli India 
among the several provinces thereof in such manner 
as may seem dtxpedient, subject to these qualifications, 
namely : — 

(1) an entire district may not be transferred from 

one province to another without the 

[1865, c. 17, s. 5-] ^ 

previous sanction of the Crown, 
signified by the Secretary of State in Council ; and 

(2) any notification under this section may lie 
disallowed liy the Secretary of State in Council. 

61 . An alteration in pursuance of the foregoing 

Saving as to laws, pi'ovisions of the mode of adminis- 

'47,'"' proles of of British India, 

1912, s. 3.] or of the boundaries of any part of 

British India, shall not affect the law for the time 
being in force in that part. 

The power to take territory under the immediate authority of the 
Governor-General in Council (reproduced by sec. 59 above) is qualified 
by the proviso that no law or regulation in force at any such time as re- 
gards any such portions of territory shall be altered or repealed except 
by law or regulation made by the Governor-General of India in Council 
(17 & 18 Viet. c. 77, s. 3.)— 
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62. The Governor of Bengal in Ooimoil, the 

Power to extend boun- ' of Madr^ Council, and 

tow^. °ci 8 ^srl!"Ti of. Bombay Council 

191a, s. j ( 3 ).] may, with, the approval.,.pf the Secre- 

tary cLState in Council, and by notification, extend 
thaJimits of the towns of Calcutta, Madras and Bonx- 
bay, respectively ; and any Act of Parliament, letters 
patent, charter, law or usage conferring •jurisdiction, 
power or authority within the limits of those towns 
respectively shall have effect within the limits as so 
extended. 

PART VI. 

. f ! 

THE INDIAN LEGISLATURE. 

63. “Subject to the provisions of this Act, the 
Indian legislature. Indian legislature^ 'shall consist of 

[ 1919 , s. 17.3 the Governor-General and tWo c ham- 

bers, namely, the Council of State and the Legislative 
Assembly. 

“Except as otherwise provided® by or under this 
Act, a Bill shal l not be deemed to have been nas sed 
by jbhe Indian lemslatu re unleiSS-iL-has been agreed 
both cha mb ers, e ither without amendment Or 
with such amendments only as may be agreed to by 
both chambers.” 

§ 1. ‘‘The Indian legislature ” 

La ndmarks in thk evolutic>h of the Indian and,. i ) 

Iii*Britisli India it originally the Executive Government itself that was 
enipdi^e^ed ‘Ho ma§te regulktidns and* ordinances,” for Ihegdbd g^verjt- 

P. 1.-3^ 



TME INDIAN CONSTITUTION. 


[Sec* 63. 


ment of the factories or territories at first acquired in India, ‘‘so as they 
be hot repugnant to the laws and customs of the United Kingdom.” The 
(known as ‘‘Regulations” up to 1833) co\dd be passed by the Gover- 
nor-General in Council or by the Governors of Madras and Bombay in 
Coundl : Such regulations, however, were not to be valid or of any force 
until they wm’e duly registered in the Supreme Court, with the consent 
and'approbation of the Coiut of Directors (The earliest regulation bears 
date 17th April, 1780). An appeal from a regulation so registered and 
approved lay to t^e King in Council, but the pendency of such appeal 
was not allowed to hinder the immediate execution of the law. The 
Governments were bound to forward all such rules and regulations to 
England, power being reserved to the King to disapprove of them at any 
time within two years. 

(2) By the Charter Act of 1833 the_ Governor- GeneraFs, Council ,ms 
a ugmented b y a fourth „or extraordinary member who^was not entitled to 
3iLor vote except at nieetings for making laws and regulations. He was 
to be appointed by the Direc tor s, subject to the approval of the Crown, 
from among pei'sons, not servants of the company. The first such mem- 
ber was Thomas Babington Macaulay. The Governor-General in 
Cou ncil was em powered to make “Laws and Regulations” for "the 

o f Ind ia, withdrawing from^the ^Governors of Madras and Rpmba^ all 
legislative functions, but leaving to them the right only of proposing draft 
schemes. “Regfulalions” as heretofore called) passed by the 

Governor-General in Council were liable to be disallowed by the Court of 
Directors and were also required to be laid before Parliament, but no 
registration in India was nec<^sary. It was also expressly enacted that 
they were to have the force of Acts of Parliament. 

(3) In 1853 the Council of the Governor-General was again remodel- 
led by the admission of the fourth or legislative member as an ordinary 
member for all purposes ; while six special members were added for the 
object of legislatioh o nly one member from eacl^of die 
exisbng p£esidendes^ or lieutenant-govirnofshipr and also the Chie f 
Justic e and one of the judges of the Su preme Cou rt. Thus the first 
I ndian Legislative Council as constituted under the Act of 1853 consisted 
only of 12 memb ers w>., the' Go’'^,ernor-Getieral and the four members of 
his Council, the c ommande r-in^hief, and six , special jnembers. The 
Governor- General was also empowered by this Act to appoint, with the 
sanction of the Court, two civilian members, but this power was ntYer 
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exercised. From this time onwards the sitting’s of the legis-lative counci, 
were made public and their proceedings officially published. 

(4) By the ’Indian Councils Act of 1861 the power of legislation was 
restored to the Presidencies of Madras and BornhstYj ^ 
council was appointed for Bengal, while the Governor-General in Council 
retained legislative authority over the whole 6f‘ Ihdia". "For IegiHati%^e 
purposes the Governor-General’s Council consisted of five ordinary 
members, the commander-in-chief as extraordinary member, and the 
Governor or Lieutenant-Governor of the Proyinjc^^^^^ which the. Council 
happened to meet, together with from 6 to 12 members nominated for a 
period of two years by the Governor- General. Of these last not less than 
one-half was to be non-official persons, and in practice some of them were 

always Indians. The extent of th e pow ers of the Legislative Council 

was thus defined — 

“For all persons, whether British or Native, foreigners or others, and 
for _air courts of justice whatever, and for all places and things whatever 
within the said territories and for all servants of the Government of India 
within the dominions of princes and states in alliance with Majesty.” 

Certain subjects were expressly reserved for Parliament, including the 
several statutes regulating the constitution of the Indian Government, any 
future statute affecting India, any statute for raising money in England, 
the Mutiny Act, and the unwritten laws and constitution of England, so 
far as regards allegiance and sovereignty. No measure could be intro- 
dug^d^widiout the sanction of the Governor- General if it affected the 
public debt *or revenues, the religious usages of the people, military 
discipline or foreign relations. No law was to be valid until the Governor 
General had given his express assent to it ; and an ultimate power of 
signifying disallow^ance was reserved to the Crown. In cases of emer- 
gency 4he Governor- General, apart from the Legislative Council, could 
make .,/‘prdinances_.fe good government’ of the country, 

which had the force of laws for six months. Local legislatures were 
constituted for Madras and Bombay, in addition to the ordinary councils, 
consisting in each presidency of the Advocate-General, together with 
from four to eight other persons, of whom one-half were to be non-ofificial 
nominated by the Governors. Besides the subjects forbidden to the 
Governor-General’s Council, these local legislatures were not to take into 
consideration proposals affecting general taxation, the currency, the post 
office and telegraphs, the penal code, patents and copyrights. The asseftt 
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of the Governor- General as well as that of the Governor was necessary to 
give validity to any law. A similar local legislature was directed to be 
constit uted for^ the lower ProGn ces ol "Feng al and power was given to 
consUtute Legislative Councils for what was known as tire Nortl^West- 
erii Provinces and for the Pu njab a nd for any other lieutenant-governor- 
ship that might be formed in the future. Such were the chief provisions 
of the Indian Councils Act of 1861. 

(5) The next landmark in the evolution of the Indian legislature was 
the passage of the Indian. Councils Act of i 8 q 3. ,The changes introduced 
by this Act w^ere, broadly speaking, three in number. The first was the 
cnnce^on of_the privilege of financial criticism in both the supreme and 
provincial legislative councils; the second -was the concession of the 
right of a^iing questions ; the third made an increase in the size of the 
legislative councils and changes in the method of nomination — changes 
which fore- shadowed thTTntroduction oTThe- elective element into the 
Indian legislatures. 

(6) We come next to the constitutional reforms of 1909 associated 

with the names of Lords Morley and Minto. (See ‘‘^Docimients^^ VoL L) 
Under the Minto- Morley scheme the Legislative Coimcil o^Gie Governor- 
Gen eral consist ed, in addition to the ^ of his Executive 

Council, of 60 jnembers, of whom 27 were elected and 33 nominated 
making a total of 69, inclusive of the Governor- Gen^^ 'and the Head of 
the Province in which the Council assembled. Many- .,a£, thq,,, provincial 
legislators were given non-official majorities. Power was given to move 
resolutions on matters of general public interest and to ask supplementary 
questions. 

(7) Finally, we come to the Montagu- Chelmsford Reforms of 19 r 9 
under which, the constitution and functions of the Indian and provincial 
legislatures have undergone further development and change. The 
maTn"bbj<^cFs oFfeforming the constitution of the Indian Legislature are — 

(i) to provide in the case of the Legislative Assembly a body 
substantially larger and of a more representative character than 
the hitherto existing Governor-General’s Legislative Council, 
■with a majority of elected members. {M, C. R.pam, ^ 73 ^ 

^ " (2) to prQvide,a ^‘eal revising, body — ^a frue Second Chamber.. 

" vSections 63 to 64 ptovide ,fpr .an, . Indian Legislature consisting of the 
Governor- GeneraL.and two Chambers, namely, the Council of State and 
the Legislative Assembly, constituted in accordance with the proposals 
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of the Mon tag'll- Chelmsford Report {paras, syj to see Documents /, 
subject to modifications recommended by the Franchise 
Committee {Franchise Commiftee^s Report.^ paras, ji /ojj and jp and 
40^ see Part //, pp. 211 to 213., and pp. 21^-218) and by the Parliamentary 
Joint Select Committee. 

The Montagu-Chelmsford Report proposed that the strength of the 
Legislative Council to be known henceforth as the Legislative Assembly 
of India should be raised to a total strength of about 100 members. 
Two thirds of this total should be returned by election : one third to be 
nominated by the Governor-General and of this third not less than a third 
again should be non-officials representing' minorities or special interests 
such as . European and Indian Commerce. The normal duration of an 
Assembly was proposed to be three years The Report also proposed the 
creation of a second chamber known as the Council of State for the 
special object of enabling the Government of India ‘‘to obtain its will 
in essential matters” necessary for the good government of the land. 
The proposal was that the Council of State should take part in ordinary 
legislativ^e business and should be the final legislative authority in matters 
which government regarded as essential. The object was to make assent 
by both bodies the normal condition of legislation ; but to establish the 
principle that in the case of legislation certified by the Governor-Genera! 
as essential to the interests of peace, order and good government, the 
will of the Council of State was to prevail. The proposals of the Montagu- 
Chelmsford Report regarding the constitution of the Council of State 
may be thus summarised — 

The Council of State will be composed of 50 members exclusive of the 
Governor- General who would be President Not more than 35 members 
including the members of the Executive Council would be officials, and 
four would be non-officials nominated by the Governor-General There 
would be 21 elected members returned by non-official members of the 
provincial legislative councils, each council returning two members with 
the exception of Burma, the Central Provinces and Assam which would 
return one member each. The remaining 6 elected members are to 
supplement the representation of the IVIuhammadans and the landed 
classes and to provide for the representation of the chambers of com- 
merce. The Council of State is to possess senatorial character and the 
qualifications of can4idates for election should be so framed as to secure 
of the status and position worthy of the dignity of a revising 
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chamber. Five years would be the normal duration of a Council of 
Slate, 

The above proposals of the M. C. Report underwent considerable 
revision at the hands of the Franchise Committee and the Parliamentary 
Joint Select Committee : This will be evident from a perusal of the notes 
under the succeeding sections below. But we should refer here to one 
great change made by the Joint Select Committee ; the Committee do not 
accept the device propounded in the Montagu-Chelmsford Report, of 
‘‘carrying government measures through the Council of State without 
reference to tile Legislative Assembly, in cases where the latter body 
cannot be got to assent to a law which the Governor- General considers 
essential. Under the scheme which the Committee propose to substitute 
for this procedure, there is no necessity to retain the Council of State 
as an organ for government legislation. It should, therefore, be reconsti- 
tuted from the commencement as a true Second Chamber. They re- 
commend that it should consist of sixty members, of whom not more than 
twenty should be official members. The Franchise Committee advise 
that the non official members should be elected by the same group of 
persons as elect the members of the Legislative Assembly and in the 
same constituencies. This is a plan which the Committee could, in no 
circumstances, accept. They hope and believe that a different system of 
election for the Council of State can be devised by the time the constitu- 
tion embodied in this Bill comes into operation, and they recommend 
that the Government of India be enjoined forthwith to make suggestions 
accordingly, to which effect can be given without delaying the inaugura- 
tion of the new constitution,”— A". C. R, 


Xhe Indian Legisl ature is thus a truly bicameral legislature and 
has beenfeKrgHTmtc^^ wiflTlheDo^^ 


[yV. B . — It should be noted that there is no statutory provision for the 
payment of any salary or allowance to members of either House of the 
Indian Legislature or of the local legislatures. Every member of the British 
House of Commons (except those forming the Ministry) gets an annual 
salary of ^400. In the Australian Commonwealth each Senator and each 
member of the House of Representatives receives an allowance of ^400 
a year. In the Dominion of Canada each member of the Senate and the 
House of Commons is entitled to an allowance of ten dollars per day for 
his attendance at Parliament during a session not exceeding thirty days in 
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duration. For a session lasting longer than thirty days each member is 
paid looo dollars. 

The system of the payment of members of the Legislature has been 
the subject of prolonged controversy in British Colonies during the last 
fifty years, and it is now generally regarded as an essential condition of 
denocratic government, especially in young communities. It is in force 
in most of the responsible government colonies, though in several instances 
it was not carried without bitter opposition and memorable contests.] 


§ 2, “Except as otherwise provided.” 


Normally, a Bill cannot become an Act of the Indian Legislature 
unless it has been assented to by the Legislative Assembly, the Council 
of State and the Governor-General. Sub-section 3 of sec. 67 provides for 
removing deadlocks, should any arise, between the two legislative 
chambers. If a ny Bi ll jwhich has l^en passed by one chamber is not, 
within six months after the passage of the Bill by,.^that „^!iamber, passed 
by the other chamber either \yitjput amendments or^ 
ments as may be agreed to by both chambers^ the G ove rnor- G ff e ral may, 
in hi^ discretion, refer the matter, for decision, to a joint sitting of both 
chambers. 

Section 67B provides for cases in which the Governor-General may 
use his “certifying power” to secure the passage of Bills which are 
essential for “the safet3% tranquillity or interests of British India or any 
part thereof.” This is the “exceptional” circumstance under which the 
normal procedure for the passage of Bills gives way to a special procedure 
which is described in sec. 67B below . — See M. C R. j)aras, 2fg-282^ 
Documents /, pp. 554 '‘ 557 > 


63A. “(1) The Council of State^ shall cons ist of 

Council of State not m ore t han sixt y members nomi - 

[1919, s. 18.] nated or elected in accordance with 
rules made un der t his. Act, of whom not more than 
twenty shall he official members. 


“(2) T he Governor- (rcn eral shall have pow er to 
appo int, from among th e_,memKrs of the Council of 
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Staifi,-a,-^*esident^ and other persons to preside® in 
such circumstances as he may direct. 

“(3) The Governor-General shall have the right 
of addressing the Council of State, and may for that 
purpose require the attendance of its memhers.” 


§ 1 “Council of State’’ 

Composition of Cotmcil of State,— Tho. Council of State consists of (i) 
thirty three elected members ; ( 2 ) twenty seven mem nominated by 
Governor-GeneraTof^ more than twenty may be officials and one 

iFaTpSi^liiS^^ as the result of an election held in Berar. 

The thirty three electecl members are elected from the different 
constituencies as follow : — 



Non- Mahomedan . 

Mahomedan. 

European Com- 
merce. 

3 

CO 

General. 

Madras 

4 

I 

... 

... 

... 

Bombay 

3 

3 

... 

... 


Bengal 

3 

2 

I 

... 

... 

United Provinces 

3 

2 

... 

... 

... 

The Punjab 

I 

... 

... 

I 

... 

Bihar and Orissa ... 

2* 

I 

... 

... 


Central Provinces 

... 

... 


... 

I 

Burmah 

1 


I 

... 

X 

Totai. ... 1 

16 

■ 

9 

' ' 2 
' 

' I 

w 

11 

• 

0 


* The Bihar and Orissa Non-Mahomedan constituency is entitled to elect a 
third rhember to the lec^hl, fourth and saoceedittl^ 'altetfiate Councils of- State 
according to the followmg scheme *•— 

' ' I ; ' ' - ' j ; . . . 
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List of Constituendes entitled to represenfatio7i by rotation. 

East Punjab — Mabomedan 

West Punjab— Mabomedan 

Bihar and Orissa — Non-Mahomedan 

Assam — Mabomedan 

Assam — Non-Mahomedan 

3 

See f liras yg-42 of the F^mtchise Cojnmiiice s Report fp. 2]y-2ig of Pt. 
II of this hook, 

i? 2 “ The Governor-General to appoint a president ” 

The original proposal in the draft Bill was that the Governor-General, 
when present, was to preside at meetings of the Council of State and was 
to appoint from among the members of the Council of State a vice-presi- 
dent. Subsequently however, it has been enacted that the Governor-Gene- 
ral is not to be the President of the Council of State, though he will have 
the right of addressing it : he is to appoint, from among members of the 
Council of State, a president to’ preside at meetings of the Council of State. 
Now members,^ as such, include, (i) such members of the Governor-Gene- 
ral’s Executive Council as may be nominated as members of the Council 
of State, (2) other nominated officials or non-officials, and (3) elected non- 
official members. The President of the Council of State may therefore 
be either a member of the Governor- General’s Executive Council, or any 
other nominated official or a nominated non-official or an elected non- 
official. As a matter of fact Mr! A. P. Muddiman has been appointed to 
be the first President of the Council of State and he is the first nomi- 
nated official appointed to the post by the Government of India. 

By the Canadian Constitution the Govern or- Gen era I is authorised 
from time to time to appoint a Senator to be Speaker of the Senate 
and to remove him and appoint another in his stead. The Constitution of 
the Australian Commonwealth vests in the Senate it.self the power of 
choosing and removing its Presidents. The President is not elected for any 
particular term, but he will cease to hold office (i) if he ceases to be a 
Senator ; (3) if he is removed from office by a vote of the Senate ; (3) if, 
he resigns his office. 
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The duties of President are those usually assigned to and exercised by 
the presiding officers of legislative bodies : among these may be — to 
maintain order and decorum ; to enforce the rules of debate ; to recog- 
nise a member who wishes to speak and thus to give him the floor ; to 
put the ctuestion before the House : to ascertain and declare the will of 
the House, either on the voices, or as the result of a division ; to appoint 
tellers to take a division ; to supervise the officers of the House and sec 
that the votes and the proceedings are properly recorded, so far as those 
duties are not otherwise regulated by the standing orders of the House 
passed in conformity with the constitution ; and finally, to assist in the 
enforcement of the law of the Constitution. 

3. ‘/Other persons to preside . ' 

Provision has to be made for the absence, for any reason, of the ap- 
pointed President of the Council of State from meetings of the Council 
of State : there might also arise special circumstances when somebody, 
other than the appointed President, may have to preside. This section 
seems to provide for the appointment of a Vice-President or a Deputy 
President of the Council of State. 

63B. “(1) Th e-Legislative Assembl y sh all con sist 
Legislative Assembly, of memTiers nominated or elected in 
[igig, s. ig.] accordance with rules made under 

this Act. 

“ (2) The tot al number of members of the Legis- 
lative Assembly^ shall be one hundred and forty. 
The number of non-eleeted members shatl be forty, 
of whom twenty-six shall be official members. The 
number of eleoted members shall be one hundred : 

“ Provided that rules made under this Act may 
provide for increasing the number of members of the 
Legislative Assembly "as fixed by this section, and may 
vary the proportion w^hich the classes of members hear 
one to another, so, however, thataiJeast five-s eventh s 
of the.mmiiheja_QiJhfiJLegislatiye A^ he 
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elected members, and at least- mie4hiri.,o other 
members sliail be non-oflS.cial members. 

'' (3) The Governor-General shall have the right 
of addressing the Legislative Assembly, and may for 
that purpose require the attendance of its members.’^ 

1 “Number of members of the Legislative Assembly ” 

• According to sub-section (2) of sec. 63 (B) the total number of 
members of the Legislative Assembly is to be 140 of whom too are 
to be elected members, 26 are to be nominated official members, and 
14 are to be nominated non-official Miiembers. The proviso to this 
sub-section, however, enacts that rules made under this Act may 
provide for increasing the number of members of the Legislative 
Assembly and may vary the proportion which the classes of members 
bear one to another, so, however, that at least five-sevenths of the 
members of the Assembly shall be elected members and at least of 
them shall be, non-official members. 

The rules made under this Act provide for 144 members of the Legis- 
lative Assembly of whom ro3 are elected members, 26 are nominated 
officials and 15 are nominated non-officials (including one nominated as 
the result of an election held in Berar). Vide Government of India JVetl 
Jicaiion No. F dated Simla., July 27, ig20 : published in ike 
Gasetfe of India., July sg, igso. 

See paras ji to jS of the Fj^anchise Committees Feporf p/n 
2JI-2J/ of Ft. II. of this book. 

List of Constituencies entitled to representations in the Legislative Assembly 


Province. 

a r? 

^1 

d <0 

0 P 

§ 

'O 

I 

1 

F, 

European 

Commerce. 

Sikh. 

Landholders. 

Indian 

Commerce. 

S2 

as 

,1 
c » 

Madras 

Bombay ... 

Bengal 

10 

7 

6 

3 

2 

6 

1 

2 

3 


I, 

... 

r 

1 

! 

1 ' 
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List 0 / Constituencies entitled to representations in the Legislative 


A ssemhly — conti nued. 


Province. 

Non-Maho- 

medan. 

1 

0 

s 

2 

European 

Commerce. 

Sikh. 

Landholders. 

' Indian 
: Commerce. 

Non- 

European. 

United Provinces 

8 

6 

I 


i I 

! 

... 

... 

The Punjab 

3 

6 


i 2 

. I 



Bihar and Orissa 

8 

3 

f 

... 


i ‘ 


; ... 

Central Provinces 

3 

1 


... 

I 
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person appointed by the Governor-General, and shall 
thereafter be a member of the Assembly elected hy 
the Assembly and approved by the Governor-General : 

“Provided that, if at the expiration of such period 
of four years the Assembly is in session, the president 
then in office shall continue in office until the end of 
the current session, and the first election of a presi- 
dent shall take place at the ciommencement of the 
ensuing session. 

“(2) There shall be a deputy-president of the 
Legislative Assembly^ wTio shall preside at meetings 
of the Assembly in the absence of the president, and 
who shall be a member of the Assembly elected hy 
the Assembly and approved by the Governor-General. 

“(3) The appointed president shall hold office 
until the date of the election of a president under 
this section, but he may resign his office hy writing 
under his hand addressed to the Governor-General, 
or may be re moved from office by order* ofjhe Gover- 
nor-General, and any vacancy occurring before the 
■ fepnfatloir of his term of office shall he filled by a 
similar appointment for the remainder of such term. 

“(4) An elected president and a deputy-presi- 
dent® shall cease to hold offihe if they cease to be 
members of the Assembly. They may resign ofilce 
by writing under their hands addressed to the Gover- 
nor-General, and may be removed from office by a 
vote of the Assembly with the concurrence of the 
Governor-General. 


25.1 



TliE Indian cuNstituTiox. 


[Sec. 03C‘ 


“(6) A president and deputy-president shall 
receive such sal'aries as may he determined, in the 
case of an appointed president by the GoA^ernor-Gene- 
ral, and in the case of an elected president and a 
deputy-president by Act of the Indian legislature.” 

§ 1. ‘‘A President of the Legislative Assembly 

The Joint vSelect Committee think that ‘^the President of the Legisla- 
tive Assembly should for four years be a person appointed by the Gover- 
nor-General. He should be qualified by experience in the House of 
Commons and a knowledge of Parliamentary procedure, precedents, and 
conventions. He should be the guide and adviser of the Presidents of the 
provincial councils, and he should be chosen with a view to the influence 
which it is hoped he would have on the whole history of parliamentary 
procedure in India. He should be paid an adec{uate salary .” — J S. C. /v\ 

The Goveimor-General has already appointed a distinguished meral^er 
of the blouse of Commons to be the first President of the Indian Legis- 
lative Assembly. 

At the expiration of four years after the first meeting of the Asseinl>iy 
it will proceed to elect, from among its memljers, a president who will 
have to be approved by the (}overnor-General The President is to be 
elected from among* the members of the Legislative Assembly ; an official 
member of the Governor-(ieneral's Executive Council, or a nominated 
official or non-official or an elected non-official may thus l^e the President 
of the Assembly, if he is elected by it ; but, as there will be a non-official 
elected majority, it is that the elected’ President will be one of 

the elected non-official members. 

2, Deputy President af the Legislative Assembly**’ 

The Deputy President will be elected by the Assembly at the very 
beginning of its first session. 

3. “An dected president and a deputy-president ” 

Both the elected president and the elected deputy-president may be 
rwnnr ed from office by a vote of the Assembly vvitb the concurrence of 
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the Governor-General ; their salaries are to be determined by an Act of 
the Indian Legislature. 

Duration and sessions 6 SO.— “(1) EvCrj CoUllCil of State 
aad"o)unciUf^StatT'^ shall Continue for five years, ^ and 
[1919, s. 21.] every Legi slative A ssembly ffnthree 

years®, from its ^ firsLjme eting : 

“Provided that — 

fa) either chamber of the legislature may l)e 
sooner dissolved’ by the (rovernor- 
General ; and 

(b) any such period may be extended* by the 
Governor-General if in special circum- 
stances he so thinks fit ; and 
(<?) after the dissolution of either chamber the 
Governor- Gen oral shall appoint a date 
not more than six months,’ or, with the 
sanction of the Secretary of State, not 
more than nine months, after the date of 
dissolution Eoi» the next session’ of that 
chamber. 

“(2) The Governor- General may appoint such 
times’’ and places for holding the sessions of either 
chamber of the Indian legislature as he thinks fit, 
and may also from time to time, hy notification or 
otherwise, prorogue® such sessiozrs. 

“(3) Any meeting of either chamber of the Indian 
legislature may he adjourned® hy the person presiding. 

“(4) All questions in either chamber shall be 
determined hy a majority of votes® of members present 
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other than the presiding member, who shall, however, 
have and exercise a casting vote'^ in the case of an 
equality of votes. 

“(6) The powers of either chamber of the Indian 
legislature may be exercised notwithstanding any 
vacancy’^ in the chamber.” 

S 1 “Every Council of State to continue 
for five years ” 

In Canada the Senators, appointed by the Governor-Genex'al, hold 
their seats for life. In the Australian Commonwealth the Senators are 
chosen for a term of six years. The Indian Senators — the members of 
the Council of State — are chosen for a term of five years. The length 
of the legal term of a member of the Council of State is thus greater 
than the potential term of a memlDer of the Legislative Assembly. 

§ 2. “Every Legislative Assembly to continue 
for three years.” 

Every Canadian House of Commons continues for five years from the 
day of the i*eturn of the Writs for choosing the House (subject to be 
sooner dissolved by the Governor-General) and no longer. In the 
Australian Commonwealth every House of Representatives continues 
for three years from the first meeting of the House, and no longer, but 
may be sooner dissolved by the Governor- General. The Indian Legisla- 
tive Assembly, like its Australian prototype, also continues for three years 
from the first meeting, but may be sooner dissolved or may be continued 
for a further period (in special circumstances) by the Governor- General, 

§ 3. “May be sooner dissolved ” 

^^A dissolution is the civil death of the Parliament, and is efifected in two 
ways (i) By the Sovereign’s will, expressed either in person or by 
representation. (2) By length of time, seven (now five) years. By the 
30 & 31 Viet. c. 102 s. 51 it is provided that Parliament shall not be deter- 
mined or dissolved by the demise of the Crown”. — W/iarton. 

The Council of State and the Legislative Assembly may continue in 
existence for five and three year^ respectively but either of them may be 
‘‘sooner di.ssolved” by the Governor- General. 
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Regarding this power to dissolve either chamber of the Indian Legis- 
lature, the Government of India make the following remarks in their 
First Reforms Desfatch—t''''T\\^ proposal that the Governor-General 
should have power to dissolve either the Assembly or the Council of State 
has been less universally approved. The weight of opinion is in favour of 
the proposal, but there is considerable feeling that the power is one which 
should be sparingly used, and several influential bodies have urged that 
it should be accompanied by some provision for the summoning of a new 
legislature within a specified period. We have no fear that the power 
will be abused, but as in the case of the provincial councils if the object in 
view cannot be secured by making the election writs returnable by a 
specified date, wm recommend that a dissolution should be accompanied 
by a provision requiring that a new chamber or chambers shall be sum- 
moned within a specified period.” 

As the executive government of India is not responsible to either 
House of the Indian Legislature in the sense in which the popular part 
of the Provincial Executive (the Ministers) is responsible to the pro- 
vincial legislatures, it is difficult to conjecture the circumstances under 
which a dissolution of either House. will take place. 

§ 4 “Period may be extended 

Sub-section (i) of sec. 63D fixes the life of the Council of State at five 
years, and of the Indian Legislative Assembly at three years, but provided 
that the Governor- General may dissolve either Chamber at any time, and 
that he may in special circumstances also extend the life of either 
Chamber. This latter provision has been added in order to give the Gover- 
nor-General a reserve power, which would only be used in exceptional 
circumstances, to defer the holding of a General Election. 

§ 5. “A date not more than six months 

See Notes on Dissolution'^ above. 

§ 6 ‘Session ” 

“Session” means the sittings of the House, which are continued, day 
by day, by adjournment, until the House is prorogued or dissolved. 

§ 7. “May appoint such times ” 

It will be noticed that the section states that the Gn^^erhor-General 
may perform these acts and there is no reference to his so acting by the 
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advice of the Executive Council. For the other po%vers %vhich the Cover- 
nor-General may exercise alone sec notes under see. ^4 ante. 

§ 8. ‘"Prarogue.” 

Prorogation is the continuance of the Legislature from one session to 
another, as an adjournment is a continuance of the session from day to 
day. Prorogation puts an end to the session, and according to Parlia- 
mentary practice, quashes any Bills which are begun and not perfected. 
According to the practice of the British Parliament, such Bills must be 
resumed de novo (,if at all) in a subsequent session, as if they had not previ- 
ously been introduced {May.^ Pari, Prac, loth ed. p, 43), The Houses may 
however, by standing orders, provide for the resumption of such Bills, 
upon motion, at the stage at which they were Interrupted. A prorogation 
may be effected by commission, but the usual course is by proclamation. 

“Both Houses are necessarily prorogued at the same time, it not being 
a prorogation of the House of Lords or Commons, but of Parliament. The 
session is never understood to be at an end until a prorogation ; though, 
unless some Act be passed, or some judgment given in Parliament, it is in 
truth no session at all.” ( Tomlins), 

“The Crown may bring the session to an end by prorogation, which 
has the effect of quashing all proceedings except impeachments and 
appeals before the House of Lords. Parliament is prorogued by the 
sovereign in person in the House of Lords, or by commission ; it may 
also be prorogued by proclamation from the day for which it was sum- 
moned or to which it had been previously prorogued.” {Encyclopaedu^ 
Laws of England,, /X, p, 401.) 

The practice of the Mother of Parliaments will no doubt largely 
influence the practice of the Indian Legislature. 

§ 9. ‘’Adionraed.” 

Adjournment means “a putting off to another time or place, a conti- 
nuation of a meeting from one day to another.” — ( Wharton). 

§ 10. “A majority of votes of members present.’* 

Ail questions in either chamber are to be decided by an ordinary 
majority of votes of members present : that is to say, the minimum votes 
necessary for the affirmative decision of any question must be, more than 
half the quorum fixed by Rules made under this Act. An absolute 
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majority i.c,^ a majority of votes of the total legal number of memb£n — 
is not necessary for such decision. 

§ 11. ^Xasting vote’'* 

See notes under sec, 41. 

§ 12- “Notwithstanding any vacancy*. 

Vacancies may occur by reason of absence of members from India, 
inability to attend to duty, death, acceptance of office, or resignation 
duly accepted, or otherwise. The powers of either Chamber of the 
Indian Legislature may be exercised s(^gng:jis.die.iiumbei'--o£..iis.meiid^ 
does not fall below the quorum fixed by rules made under sec. (1). 

63B. “(1) An offi-ciaV shall not ba^qualifl ed for 

Memberhip of both electjQ ILM a memL er^f either cham- 
chambers. [1919. s. 22 .] of the Indian L^islatui’e, and, 

if aii^ 

office* in the service of the Crown in India, his _^at 
in_Umt chamber shall become vacant. 

“(2) If an ele cted m ember* of either chamber of 
the Indian Legislature becomes a member of the 
other chamber, his seat in such first-mentioned cham- 
ber shall thereupon-become vacant. 

“(3) If any person is elected a member of both 
chambers^ of the Indian Legislature, he shall, before 
he takes his seat in either chamber, signify in writing 
the chamber of which he desires to be a member, and 
thereupon his seat in the other chamber shall become 
vacant. 

“(4) Every member of the Governor-General’s 
Executive Coui5cn®~shall be nominated as a member 
of one chamber of the Indian Legislature, and shall 
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have the right of attending in and addressing the 
other chamber, but shall not be a member of both 
chambers.” 


§ 1. “An official”— “Any non-official”. 

Sec. 134 of this Act thus defines the expressions ‘‘official** and ‘•non- 
official” — 

“The expressions ‘officiaP and ‘non-officiaP, where used in relation to 
any person, mean respectively a person who is or is not in the civil or 
military service of the Crown in India.” 

“Provided that rules under this Act may provide for the holders of 
such offices as may be specified in the rules, not being treated for the pur- 
poses of this Act, or any of them, as officials.” 

The proviso enabling exceptions to be made in respect to the holders of 
certain offices is intended to meet a difficuly with regard to certain appoint- 
ments, such as that of Government Pleader, which, while carrying no posi- 
tion which can reasonably be held to constitute a disqualification for elec- 
tion as a member of a Legislative Council, may, unless specially excepted, 
be regarded as bringing their holders within the definition of “officials”. 

In exercise of the powers conferred by the above section and sec. 
129A, the Governor-General in Council, with the sanction of the Secretary 
of State in Council, has made the following rules-— 

I (a) These rules may be called the Non-official (Definition) Rules. 

' (d) They shall come into force on a date to be appointed by the Gover- 
nor-General in Council with the approval of the Secretary of State- in 
Council and different dates may be appointed for different parts of India. 

2. The holder of any office in the civil or military service of the 
Crown, if the office is one which does not involve both of the following 
incidents, namely, that the incumbent. 

(a) is a whole-time servant of Government, and 
{&) is remunerated either by salary or fees, 
shall not be treated as an official for any of the purposes of the Govern- 
ment of India Act. 

3. If any question arises, whether any officer is or is not a whole- 
time servant of Government for the purposes of Rule 2, the decision 
of the Governor- General in Council shall be final. 

Vzdc Government of India Notification No, 614 -G, dated Simia^ the 
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gi^/i September^ Tg 20 ^ published in the Gasefte of India of the utk Septem- 
ber^ igso. 

Under rule (2) above all holders of honorary offices under the Govern- 
ment and of offices which do not involve whole-time employment will be 
treated as non-official for all purposes of the Act and will therefore be 
eligible for election to any Legislative body. Whether a particular office 
does or does not involve whole-time employment is a question of fact to 
be decided in case of doubt by the Governor-General in Council. 

§ 2. ‘If any non-off icia! member accepts office”* 

If any member of the House of Commons accepts office, his seal 
becomes vacant ; similarly under this section, if any non-official member- 
elected or nominated, of either Chamber of the Indian Legislature accepts 
office -civil or military — in the service of the Crown in India, his scat in 
that Chamber becomes vacant, and a fresh selection will have to be made 
by his constituency. If, however, the office that is accepted by him 
is an honorary one or does not involve whole-time employment, he may 
continue to be a member (See Notes on '^offixiaP and ^‘'non-officiaP^ aim^e). 
The wording of the section, however, is not clear to show whether 
re-election is necessar)' under such circumstances. 

§ 3 “If an elected member etc ” 

Sub-sections (2) and (3) provide for two different sets of circumstances. 
Sub-section (2) apparently means that if a person, after be has been 
elected a member of either chamber of the Indian Legislature and has 
taken his seat in it, is subsequently elected or nominated (the word ^^be- 
comes'^ implying either election or nomination) a member of the other 
chamber, his seat in such first-mentioned chamber thereupon becomes 
vacant. 

^ 4 “If any person is elected etc’^ 

This sub-section implies that if a person is simultaneomly elected a 
member of both chambers he must, before he takes his seal in either 
chamber^ signify in writing the chamber of which he desires to be a 
member and thereupon his seat in the other chamber becomes vacant. 

§ 5 ‘^Every member of the Governor Generars Executive Cotmcil etc ” 

In some countries the ministers — although not members of both 
chambers of the Legislature— -have the right qf attending in and 
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addressing them. A similar privilege is given by this sub-section to 
members of the Governor- General’s Executive; Council : They will be 
members of only one of the two chambers, but they will have the 
right of being present in and addressing the other chamber and of ex- 
plaining their policy and action in regard to matters under discussion. 


Supplementary provi- 
sions as to composition 
of Legislative Assembly 
and Council of State. 

[1919, s. 23.] 


64- (1) Subject^ to the provi- . 

sions of this Act, provision may he 
made by rules under this Act as 
to — 


(«) the term of office of nominated members of 
the Council of State and the Legislative 
AssemhlyS and the manner of filling 
casual vacancies^ occurring by reason of 
absence of members from India, inability 
to attend to duty, death, acceptance of 
office, or resignation duly accepted, or 
other Avise ; and 

(b) the conditions under Avhich and the manner 

in which persons may he nominated as 
members of the Council of State or the 
Legislative Assembly ; and 

(c) the qualification of electors^ the constitu- 

tion of constituencies'*, and the method of 
election for the Council of State and the 
Legislative Assembly ( including the 
number of members to be elected by com- 
munal and other electorates®) and any 
matters incidental or ancillary thereto ; 
and 
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{cl) the qualifications for being or for being 
nominated or elected as members of the 
Council of State or the Legislative As- 
sembly® ; and 

ie) the final decision of doubts or disputes as 
to the validity of an election’ ; and 
(/) the manner in which the rules are to be 
carried into effect. 

(2) Subject to any such rules, any person who 
is a ruler or subject of any State in India may be 
nominated as a member of the Council of State or 
the Legislative Assembly.® 

§ 1. “ Term of office of members Legislative Assembly. 

Nominated non-official members hold office for the duration of the 
Council of State or the Legislative Assembly to which they are nominated. 

Nominated official members hold office for the duration of the Council 
of State or the Legislative Assembly to which they are nominated, or for 
such shorter period as the Governor-General may, at the time of nomina- 
tion, determine. 

§ 2* “ Maimer of filling casual vacancies ” 

1. If any person, having been elected or nominated, subsequently 
becomes subject to any of the disabilities, or fails to make the oath or 
affirmation prescribed by the rules, within such time as the Governor- 
General considers reasonable, the Governor- General shall, by notification 
in the Gazette, declare his seat to be vacant. 

2. When a vacancy occurs in the case of an elected member by 
reason of his election being declared void or his seat being declared 
vacant, or by reason of absence from India, inability to attend to duty, 
death, acceptance of office, or resignation duly accepted, the Governor- 
General shall, by notification in the Gazette, call upon the constituency 
concerned to elect a person for the purpose of filling the vacancy within 
such time as may be prescribed by such notification. 

263 



THE INEIAN CONSTITUTION. 


[Sec. 64, 


If a vacancy occurs* in the case of a nominated member the 
Governor-General shall nominate to the vacanc'y a person having the 
necessary qualifications. 

§ 3 “ QualiBcation of Electors.” 

I. Every person shall be entitled to have his name registered on the 
electoral roll of a constituency who has the ([iialifications prescribed for 
an elector of that constituency and who is not subject to any of the dis- 
qualifications hereinafter set out, namely : — 

(cz) is not a British subject ; or 
{d) is a female ; or 

[c] has been adjudged by a- competent court to be of unsound 

mind ; or 

(d) is under 2X years of age : 

Provided that, if the Ruler of a State in India or any subject of such a 
State is not disqualified for registration on the electoral roll of a constitu- 
ency of the Legislative Council of a province, such Ruler or subject shall 
not by reason of not being a British subject be disqualified for registration 
on the electoral roll of any constituency of the Council of State or of the 
Legislative Assembly in that province. 

Provided further that, if a resolution is passed by the Council of State 
or the Legislative Assembly after not less than one month^s notice has 
been given of an intention to move such a resolution, recommending that 
the sex disqualification for registration should be removed either in res- 
pect of women generally or any class of women, the Governor- General 
in Council shall make regulations providing that woman or a class of 
women, as the case may be, shall not be disqualified for registration by 
reason only of their sex, if they are not so disqualified for registration as 
electors for the Legislative Council of their province : 

Provided further that no person shall be entitled to have his name 
registered on the electoral roll of more than one general constituency. 

(2) If any person is convicted of an offence under Chapter IX — A of 
the Indian Penal Code punishable with imprisonment for a term exceed- 
ing six months or is, after an inquiry by Commissioners appointed under 
any rules for the time being in force regarding elections to a legislative 
body constituted under the Act, reported ’as guilty of a corrupt practice as 
specified in Part I, or in the Pai-agraphs r, 2 or 3 of Part II of Schedule 
IV, his name, if on the electoral roll, shall be removed therefrom and 
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shall not be registered thereon for a period of five 57ears from the date of 
the conviction or the report, as the case may be, or if not on the electoral 
roll, shall not be so registered for a like period ; and if any person is report- 
ed by any such Commissioners as guilty of any other corrupt practice, his 
name, if on the electoral roll, shall be removed therefrom and shall not be 
registered thereon for a period of three years from the date of the report 
or, if not on the electoral roll, shall not be so registered for a like period : 

Provided that the Governor General in Council may direct that the 
name of any person to whom this sub-rule applies shall be registered on 
the electoral roll. 

The qualifications of an elector for a general constituency shall be 

such qualifications based on 

(i) residence, or residence and community, and 
, (ii) (a) the holding of land, or 

(<5) assessment to or payment of income-tax, or 
(c) past or present membership of, a legislative body, or 
{d} past or present tenure of office on a local authority, or 
( 4 ?) past or present university distinction, of 
{/) the tenure of office in a co-operative banking society, or 
(£) the holding of a title conferred for literary merit, as are 
specified in Schedule II in the case of that constituency. 

The qualifications of an elector for a special constituency shall be the 
qualifications specified in Schedule II in the case of that constituency. 
See the Gaseth of India Extraordhiary July 2 g^ 

§ 4 . ‘‘Constitution of Constituencies-*' 

See Notes under sec. 6j ante. 

See also Gazette of India Extraordinary, July ^ 9 , igso. 

i 5 ‘Communal and other electorates.'^ 

See paras 75 — 2$ of the Franchise Committees Report, pp, ige-~^2o6 
of Ft II of this book. 

% 6. “Qualifkation for being nominated or elected as a membar 
Legislative Assembly*” . 

(i) A person shall not be eligible for election or nomination as a 
member of the Council of State or of the Legislative Assembly if such 
person — 


P. L-34 
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' {a) is not a British subject ; or 


{&) is a female ; or 

(r) is already a member of any legislative body constituted under 
the Act ; or 

{d) having been a legal practitioner has been dismissed or is under 
suspension from practising as such by order of any competent 
court ; or 

{e) has been adjudged by a competent court to be of unsound mind ; 
or 

if) is under 25 years of age ; or 


if) is an undischarged insolvent ; or 


being a discharged insolvent has not obtained from the court a 
certificate that his insolvency was caused by misfortune with- 
out any misconduct on his part : 

Provided that, if the Ruler of a State in India or any subject of such a 


State is not 


ineligible for election 


to the Legislative Council of Province, 


disqualified for nomination 

such Ruler or subject shall not by reason of not being a British subject be 
Council of State or the Legislative Assembly 


by any constituency in that Province. Provided further that the dis- 
qualification mentioned in clause (d) may be removed by an order of the 
Governor-General in Council in this behalf. 


(2) A person against whom a conviction by a criminal court involving 
a sentence of transportation or imprisonment for a period of more than 
six months is subsisting, shall, unless the offence of which he was convicted 

has been pardoned, not be eligible for for five years from the 

date of the expiration of the sentence. 

(3) If any person is convicted of an offence under Chapter IX- A of 
the Indian Penal Code punishable with imprisonment for a term exceed- 
ing six months or is, after an inquiry by Commissioners appointed under 
any rules for the time being in force regarding elections to a legislative 
body constituted under the Act, reported as guilty of a corrupt practice 
as specified in Part I, or in paragraphs i, 2 or 3 of Part II, of Schedule IV, 

such person shall not be eligible for for five years from the date 

of such conviction or of the finding of the Commissioners, as the case 
may be ; and a person reported by any such Commissioners to be guilty 


m 



§ 6.] THE INDIAN LEGISLAtURE. 

of any other corrupt practice shall be similarly disqualified for three years 
from such date. 

(4) If any person has been a candidate or an election agent at an 
election to any legislative body constituted under the Act and has failed to 
lodge any prescribed return of election expenses or has lodged a return 
which is found, either by Commissioners holding , an inquiry into the elec- 
tion or by a Magistrate in a judicial proceeding, to be false in any material 

particular, such person shall not be eligible for ^or five years 

from the date of such election : Provided that any disqualification men- 
tioned in sub-rule (3) or sub-rule (4) of this rule may be removed by an 
order of the Governor- General. in Council in that behalf. 

No person shall be eligible for election as a member of the Council 
of State to represent — 

(a) a general constituency situated in the United Provinces or in the 
province of Assam, unless his name is entered on the electoral 
roll of a general constituency situated within the same 
province. 

(d) a general constituency situated in the province of Madras, 
Bombay, Bengal, the Punjab or Bihar and Orissa unless his 
name is entered on the electoral roll of the constituency or of 
another constituency situated in the same province and of the 
same communal description as that by which he desires to 
be elected ; 

(c) a general constituency situated in the Central Provinces or in 
the province of Burma unless his name is entered on the 
electoral roll of the constituency. 

No person shall be eligible for election as a member of the Coun- 
cil of State to represent special constituency unless his name is entered 
on the electoral roll of the constituency. 

For the purposes of these rules— 

(1) “ special constituency ’’ means a European commerce consti- 

tuency ; 

(2) “ general constituency ” means any constituency specified in 

Schedule I other than a European Commerce constituency* 
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§ 7. “The final decision of donhts and disputes as to the 
validity of an Election.” 

1. In tills Part* and in Schedule IV, unless there is anything repug- 
nant in the subject or context, — 

(a) agent ” includes an election agent and any person who is held 
by Commissioners to have acted as an agent in connection 
with an election with the knowledge or consent of the candi- 
date ; 

(^) “ candidate ” means a- person who has been nominated as a 
candidate at any election or who claims that he has been so 
nominated or that his nomination has been impropeidy re- 
fused, and includes a person who, when an election is in con- 
templation, holds himself out as a prospective candidate at 
such election, provided that he is subsequently nominated as 
a candidate at such election ; and 

(c) “ returned candidate ” means a candidate whose name has been 
published under these rules as duly elected. 

2. No election shall be called in question exxept by an election 
petition presented in accordance with the provisions of this Part. 

3. An election petition may .be presented to the Governor- General 
by any candidate or elector against any returned candidate within four- 
teen days from the date on which the result of the election has been 
published. 

4. The petition shall contain a statement in concise form of the 
material facts on which the petitioner x'elies and the particulars of any 
corrupt practice which he alleges and shall, where necessary, be divided 
into paragraphs numbered consecutively. It shall be signed by the 
petitioner and verified in the manner prescribed for the verification of 
pleadings in the Code of Civil Procedure, 1908. 

5. The petitioner may, if he so desires, in addition to calling in 
question the election of the returned candidate, claim a declaration that 
he himself or any other candidate has been duly elected ; in which case 
he shall join as respondents to his ‘petition all other candidates who were 
nominated at the election. 


^ Extract from the Rules published in the Gazette of India Extraordinary, 
July 29, 1920. 
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6. At the time of presentation of the petition, the petitioner shall 
deposit with it the sum of one thousand rupees in cash or in Government 
Promissory Notes of equal value at the market rate of the day as security 
for the costs of the same. 

7 - (i) If the provisions of rule 6 are not complied with, the 
Governor- General shall dismiss the petition. 

(2) Upon compliance with the provisions of rule 6 — 

(^2:) the Governor-General shall appoint as Commissioners for the 
trial of the petition three persons who are or have been, or 
ai*e eligible to be appointed, Judges of a High Court within 
the meaning of section lor (3) of the Act, and shall appoint 
one of them to be the President, and thereafter all applica- 
tions and proceedings in connection therewith shall be dealt 
with and held by such Commissioners ; 

(^) the President of the Commission so constituted shall, as soon 
, as may be, cause a copy of the petition to be served on each 

respondent and to be published in the Gazette, and may call 
on the petitioner to execute a bond in such amount and with 
such sureties as he may require for the payment of any 
further costs. At any time within fourteen days after such 
publication, any other candidate shall be entitled to be joined 
as a respondent on giving security in a like amount and 
procuring the execution of a like bond. 

(3) When in respect of an election in a constituency more petitions 
than one are presented, the Governor-General shall refer all such petitions 
to the same Commissioners, who may at their discretion inquire into the 
petitions either in one or in more proceedings as they shall think fit. 

8. Every election petition shall be inquired into by the Commission- 
ers, as nearly as may be, in accordance with the procedure applicable 
under the Code of Civil Procedure, 1908, to the trial of suits : provided that 
it shall only be necessary for the Commissioriers to make a memorandum 
of the substance of the evidence of any witness examined by them. 

9. The inquiry shall be held at such place as the Governor- General 
may appoint : provided that the Commissioners may in their discretion 
sit for any part of the enquiry at any Other place in province in which 
the constituency in question is situated, and may depute any one of their 
number to take evidence at any place in that province. 
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10. (i) No election petition shall be withdrawn without the leave of 
the Commissioners. 

(2) If there are more petitioners than one no application to with- 
draw a petition shall be made except with the consent of all the petitioners. 

(3) When an application for withdrawal is made, notice thereof 
fixing a date for the hearing of the application shall be given to all other 
parties to the petition and shall be published in the Gazette. 

(4) No application for withdrawal shall be granted if the Commis- 
sioners are of opinion that such application has been induced by any bargain 
or consideration which the Commissioners consider ought not to be 
.allowed. 

(5) If the application is granted 

(a) the petitioner shall be ordered to pay the costs of the respon- 
dent theretofore incurred or such portion thereof as the Com- 
missioners may think fit ; 

(d) such withdrawal shall be reported to the Governor- General, 
who shall publish notice thereof in the Gazette ; and 
(r) any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be substituted 
as petitioner in place of the party withdrawing, and, upon 
compliance with the conditions of rule 6 as to security, shall 
be entitled to be so substituted and to continue the proceed- 
ings upon such terms as the Commissioners may think fit. 

1 1. (i) An election petition shall abate only on the death of a sole 
petitioner or of the survivor of several petitioners. 

(2) Such abatement shall be reported to the Governor-General, 
who shall publish notice thereof in the Gazette. 

(3) Any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be substituted as petition- 
er, and, upon compliance with the conditions of rule 6 as to security, 
shall be entitled to be so substituted and to continue the proceedings 
upon such terms as the Commissioners may think fit. 

13 . If before the conclusion of the trial of an election petition the 
respondent dies or gives notice that he does not intend to oppose the 
petition, the Commissioners shall cause notice of such event to be 
published in the Gazette, and thereupon any person who might have been 
a petitioner may, within seven days of such publication, apply to be 
substituted for such respondent to oppose the petition, and shall be 
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entitled’to continue the proceedings upon such terms as the- Commission- 

ers may think fit. 

13. Where at an inquiry into an election petition any candidate, other 
than the returned candidate, claims the seat for himself, the returned 
candidate or any other party may give evidence to prove that the election 
of such candidate would have been void if he had been the returned 
candidate and a petition had been presented complaining of his election. 

14. When at an inquiry into an election petition the Commissioners 
so order, the Advocate General or some person acting under his instruc- 
tions shall attend and take such part therein as they may direct. 

Explanation , — The expression ‘‘Advocate General” includes also a 
Government Advocate, or, where there is no Advocate General or Govern- 
ment Advocate, such other officer as the local Government may appoint 
in this behalf. 

15. (i) Save as hereinafter provided in this rule, if in the opinion 
of the Commissioners — 

{a) the election of a returned candidate has been procured or 
induced, or the result of the election has been materially 
affected, by a corrupt practice, or 

’ {b) any corrupt practice specified in Part I of Schedule IV has 
been committed, or 

(r) the result of the election has been materially affected by any 
irregularity in respect of a nomination paper, or by the 
improper reception or refusal of a vote, or by any non- 
compliance with the provisions of the Act or the rules or 
regulations made thereunder, or by any mistake in the use 
of any form annexed thereto, 
the election of the returned candidate shall be void. 

(2) If the Commissioners report that a returned candidate has been 
guilty by an agent (other than his election agent) of any corrupt practice 
specified in Part I of Schedule IV which does not amount to any form 
of bribery other than treating as hereinafter explained or to the procuring 
or abetment of personation, and if the Commissioners further report that 
the candidate has satisfied them that— • 

no corrupt practice was committed at such election by the 
candidate or his election agent, and the corrupt practices 
mentioned in the report were committed contrary to the 

271 



THE INDIAN CONSTITUTION. 


[Sec. 64, 


orders and witliout the sanction or connivance of such candi- 
date or his election agent, and 

(/;) such candidate and his election agent took all reasonable means 
for preventing* the commission of corrupt practices at such 
election, and 

(c) the corrupt practices mentioned in the said report were of a 
^ trivial, unimportant and limited character, and 

(d) in all other respects the election was free from any corrupt prac- 

tice on the part of such candidate or any of his agents, 
then the Commissioners may find that the election of such candidate is 
not void. 

Explmiation , — For the purposes of this sub-rule “treating” means the 
incurring in whole or in part by any person of the expense of giving or 
providing any food, drink, entertainment or provision to any person with 
the object, directly or indirectly, of inducing him or any other person 
to vote or refrain from voting or as a reward for having voted or refrained 
from voting. 

16. (i) At the conclusion of the inquiry, the Commissioners shall 
report whether the returned candidate, or any other party to the petition 
who has under the provisions of these rules claimed the seat, has been 
duly elected, and in so reporting shall have regard to the provisions of 
rule 42. 

(2) The report shall be in writing and shall be sig*ned by all the 
Commissioners. The Commissioners shall forthwith forward their report to 
the Governor-General who on receipt thereof, shall issue orders in accord- 
ance with the report and publish the report in the Gazette, and the orders 
of the Governor-General shall be final. 

17. If either in their report or upon any other matter there is a 
difference of opinion among the Commissioners, the opinion of the 
majority shall prevail, and their report shall be expressed in the terms 
of the views of the majority. 

18. Where any charge is made in an election petition of any corrupt 
practice, the Commissioners shall record in their report — 

(a) a finding whether a corrupt practice has or has not been proved 
to have been committed by any candidate or his agent, or 
with the connivance of any candidate or his agent, and the 
nature of such corrapt practice, and 
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(d) the names of all persons (if any) who have been proved at the 
inquiry to have been guilty of any corrupt practice and the 
nature of such corrupt practice with any such recommenda- 
tions as they may desire to make for the exemption of any 
such persons from any disqualifications they may have 
incurred in this connection under these rules. 

§ 8. ‘‘Any person who is a ruler Legislative Assembly’'. 


Provided that, if the Ruler of a State in India or any subject of such 

a State is not for to the Legislative Council of a 

province, such Ruler or subject shall notl by reason of not being a British 

subject di.,b..iliad •» 

that province, and no subject of such a State shall for that reason be 

'Sinr P»™“- 

Legislative powers. 65. (1) The “Indian legisla- 

and s^ch., Pt. II.] ture” has power to make laws — 


(a) for all persons, for all courts, and for all 
places and things, within British India^; 
and 


(b) for all subjects of His Majesty and servants 
[i86i, c. 67, s. 22 ; of the Crown within other parts of 

i865.c.i7.=s.i, 2.] India®, and 


(c) for all native Indian subjects of TTia 

[i869,c. 98, s. I,] Majesty, without and beyond as 
well as within British India and 

(d) for the government of officers, soldiers, “air- 

men” and followers in His Majesty’s 
s. 6r«, Indian forces, wherever they are 

serving, in so far as they are not 
1919” and s^lpttiiL] Subject to the Army Act, “or the Air 
iVsrce Act” ; and 
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[1884, S. 2.] 


(e) for all persons employed or serving in or 
belonging to the Eoyal Indian 
Marine Service ; and 

(/) for repealing or altering any laws^ which 


[1861, c. 67, S. 22 ; 
1892, s. 3.] 


for the time being are in force in 


[i86t, c, 67, s. 22, 
1st, 5th and 6th pro- 
visos. 44 and 45 Viet., 
c. 58 ; 1919, 2nd Sch., 
Pt. III.] 


any part of British India or apply 
to persons for whom the “Indian Legislature” has 
power to make laws. 

(2) Provided that the “Indian Legislature” has 
[1861, c. 67, s. 22, not, unless expressly so authorised 
1st proviso.] Parliament, power to 

make any law repealing or affecting — 

(*) any Act of Parliament passed after the year 
one thousand eight hundred and 
sixty and extending to British India 
(including the Army Act, “the Air 
Porce Act” and any Act amending 
the same ) ; or 

(ii) any Act of Parliament enabling the Secre- 
[1861, c. 67, s. 23, tary of State in Council to raise 
4th proviso.] money in the United Kingdom for 

the Government of India ; 

and has not power to make any law affecting the 
authority of Parliament, or any part of the unwritten 
[iS6i, c. 67, s. 22, laws or constitution of the United 
7ih proviso.] Kingdom of Great Britain and Ire. 

land whereon rnay depend in any degree the alle- 
giance of any person to the Crown of the United 
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Kingdom®, or affecting the sovereignty or dominion of 
the Crown over any part of British India. 

(3) The “Indian Legislature” has not power,® 
, „ without the previous approval of 

[1833,5.46; iS6i,c. ^ 

104, ss. II, 16; 1884, the 

s. 5 ; 1914, s. 3.] 1 - 

make any law empowering any 
court, other than a high court, to sentence to the 
punislpnent of death any of His Majesty’s subjects 
horn in Europe, or the children of such subjects, or 
abolishing any high court’'. 

§ 1. “For all persons, for all Courts etc” 

The wording- of this clause seems to give to the Indian Legislature 
concurrent power to legislate not only for the whole of India, but for the 
Provinces as well. Sub-section 2 (i) of sec. 67 is more explicit on this 
point : with the previous sanction of the Governor-General any measure 
for repealing or amending any Act of a Local Legislature may be intro- 
duced into the Indian Legislature. No precise line of demarcation has 
been drawn between the legislative spheres of the Local and Indian 
Legislatures. Although there is no formal limitation of the general 
powers of legislation conferred by this section, it is, however, contem- 
plated, that under the new reformed constitution of India, the Indian 
Legislature will abstain from legislating on Provincial subjects, except 
where those subjects are declared by the Rules of Classification under 
sec. 45A of this Act to be subject to Indian Legislation. {Functions Co7n’ 
mitteis Report^ para /. 246 of Pf. II of ikis book), * 

§ 2. ‘‘Withrn other parts of India/’ 

This section empowers the Indian Legislature to enact laws not only 
for all persons in ‘‘British India”, but in other parts of “India” as well i,e, 
the jurisdiction of the Indian Legislature — so far as His Majesty’s sub- 
jects and servants are concerned — extends beyond British India, into the 
Indian States. Apart from the authority given to the Indian Legislature 
by this section, there is a wider power to legislate for persons and things 
outside British India under the Foreign Jurisdiction Act. 


Secretary of State in Council, to 
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1 3* “Without aad beyond as well as within British India ’* 

The jurisdiction of the Indian Legislature extends to native Indian 
subjects of His Majesty, in whatever part of the world they may be at 
any time. 

§ 4 . “Repealing or altering any laws etc ” 

This clause empowers the Indian Legislature to repeal or alter any 
Act of, any Local Legislature in British India. See notes imder 
sec, 6 f {2) it. 

Although this section does not impose any formal limitation of the 
general powers of legislation of the Indian Legislature, it is contempla- 
ted that the Indian Legislature will abstain from legislating on pro- 
vincial subjects, except where those subjects are declared by the Rules 
of Classification made under sec. 45A to be subject to Indian Legislation. 
{Functions Report^para jj.) 

§ 5. “The Indian Legislature has not power etc ” 

The Non-Sovereign Character of the Indian Legislature —The Indian 
Legislatures are, according to constitutional theory, strictly non-sovereign 
law-making bodies. The general characteristics of such bodies are, 
according to Professor Dicey, — first, the existence of laws affecting 
their constitution which such bodies must obey and cannot change ; 
hence, secondly, the formation of a marked distinction between ordinary 
laws and fundamental laws ; and lastly, the existence of a person 
or persons, judicial or otherwise, having authority to pronounce upon 
the validity or constitutionality of laws passed by such law-making bodies. 
Each of these three characteristics is noticeable with reference to the 
Indian Legislatures, Imperial and Provincial. Although the Indian 
Legislature can pass laws as important as any Act passed by the 
British Parliament, the authority of the Legislature as regards law-making 
is completely subordinate to, and dependent upon, the Acts of Parliament 
which constitute the Legislatures. The legislative powers of the Indian 
Legislatures arise from definite Parliamentary enactments (such as the 
statutes of 1853, 1861, 1892, 1909 and 1919) which have alL now been 
consolidated into one statute w/s-., the Government of India Act. This 
new Act might be termed the Constituent and Fundamental Law of the 
Government of India. In the next place, the Indian Legislatures are 
also non-sovereign in that they are bound by a large number of Regula- 
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tions and Rules which the Executive Government of India is empowered 
to frame under the constituent law mentioned above, which cannot be 
changed by the Indian legislative bodies themselves, but which can be 
changed only by the Executive Government or by the superior power of 
the Imperial Parliament. Again the powers of the Legislatures as to 
law-making are also specifically restricted by rules as well as by statutes. 
Thus the Indian Legislature “has not power to make any law affecting 
the authority of Parliament or any part of the unwritten laws or consti- 
tution of the United Kingdom of Great Britain and Ireland whereon may 
depend in any degree the allegiance of any person to the Crown of the 
United Kingdom or affecting the sovereignty or dominion of the Crown 
over any part of British India,” 

Lastly, the Courts in British India are constitutionally vested with 
the power of pronouncing upon the validity or constitutionality of laws 
passed by the Indian Legislatures. The Courts treat Acts passed by the 
Indian Legislature precisely in the same way in which the King’s Bench 
Division treats the bye-laws of a railway company. No Judge in India 
or elsewhere ever issues a decree which declares invalid, annuls, or makes 
void a law or regulation made by the Indian Legislature. But when any 
particular case comes before the Courts, whether Civil or Criminal, in 
which the rights or liabilities of any party are affected by the legislation 
of the Indian Legislature, the Courts may have to consider and determine 
with a view to the particular case whether such legislation was or was not 
within the legal powers of the Legislature, which is of course the same 
thing as adjudicating as regards the particular case in hand upon the 
validity or constitutionality of the legislation in question. 

Thus in the case Queen vs. Burak {jLL. R. Calcutta Series^ p.6j) 
“the High Court held a particular legislative enactment of the Govei'nor- 
General in Council to be in excess of the authority given to him by the 
Imperial Parliament and therefore invalid, and on this ground entertained 
an appeal from two prisoners which, if the enactment had been valid, thCf 
Court would admittedly have been incompetent to entertain. The Privy 
Council, It is true, held on appeal that the particular enactment was with- 
in the legal powers of the Council and therefore valid, but the duty of the 
High Court of Calcutta to consider whether the legislation of the Gover- 
nor-General was or was not constitutional, was not questioned by the 
Privy Council. To look at the same thing from another point of view, 
the Courts InTndia treat the legislation of the Governor-General in Council 
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in a way nttei'ly different from that in which any English Court can treat 
the Acts of the Imperial Parliament. An Indian tribunal may be called 
upon to say that an,; Act passed by the Governor- General need not be 
obeyed because it is unconstitutional or void. No British Court can 
give judgment, or ever does give judgment, that an Act of Parliament 
need not be obeyed because it is unconstitutional Here, in short, we 
have the essential difference between subordinate and sovereign legisla- 
lative power”. (Anson). 

The net effect of the powers and restrictions relating to the Indian 
Legislature cannot be better described than in the words of Lord 
Selbourne in the case of (Jneen v. BiiraJi^ referred to above. He says — 
“The Indian Legislature has powers expressly limited by the Act of the 
Imperial Parliament which created it, and it can, of course, do nothing 
beyond these limits which circumsci*ibe these powers. But when acting 
within these limits, it is not in any sense an agent’ or delegate of the Im- 
perial Parliament, but has, and was intended to have, plenary powers of 
legislation, as large and of the same nature, as those of Parliament itself. 
The established courts of justice, when a question arises whether the 
prescribed limits have been exceeded, must of necessity determine that 
question : and the only way in which they can properly do so is by look- 
ing to the terms of the instrument, by which affirmatively the legislative 
powers were created, and by which negatively they are restricted. If what 
has been done is legislation within the general scope of the affirmative 
words which give the power, and if it violates no express condition or res- 
triction by which that power is limited (in which would of course be in- 
cluded any Act of the Imperial Parliament at variance with it), it is not 
for any court of justice to enquire further or to enlarge constructively 
those conditions and restrictions.” 

If we examine closely we .shall find that the powers of the Indian 
Legislature are actually more extensive than those of the Federal Parlia- 
ment of Canada or any Dominion Parliament* As Professor Keith points 
out““ They cover not only the power to make laws for all persons, 
courts, places, and things within British India, which are the powers of 
a Dominion Parliament in a Unitary Dominion and which are, of course, 
much in excess of the powers of any Federal Parliament, but they include 
authority with regard to all British subjects and servants of the Crowm in 
other parts of India, and all native Indian subjects of His Majesty within 
and beyond British India, the regulation of His Majesty’s Indian forces, 
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wherever serving, in so far as they are not subject to the iArmy Act — a 
power conferred by the Imperial Army Act also on colonial legislatures — 
the government of persons in the Royal Indian Marirle Service within the 
limits of Indian waters, defined in Sec. 66 as the high seas between the 
Cape of Good Hope on the west and the Straits of Magellan on the east — 
a power only conceded in 1911 to Dominion Parliament as regards Domi- 
nion naval forces— and, most remarkable of all, a power to repeal any 
Act of the Imperial Parliament passed prior to 1861, except any Act en- 
abling the Secretary of State in Council to raise money in the United 
Kingdom. To Acts of Parliament after i860 the doctrine of repeal does 
not apply and the Council may not pass a law affecting the authority of 
Parliament, any part of the unwritten law or constitution of the United 
Kingdom dealing with allegiance or the Sovereignty or dominion of the 
Crown over any part of British India. All these restrictions, however, 
apply equally to any Dominion Parliament, and the only specific restraint 
on the Council peculiar to itself is that it may not, without the previous 
approval of the Secretary of State in Council, empower any but High 
Court to sentence to death a European British subject, or the child of such 
a subject or abolish a High Court. 

“Through the curious and somewhat inadvertment grant of the power 
to alter any Act of Parliament prior to 1861 the Indian Legislative Coun- 
cil has some odd powers ; it could repeal the provisions rec|iiirmg obe- 
dience to the orders of the Secretary of State, the limitations on the power 
. of the Governor- General in Council or local Governments to make war 
or treaties, the provisions regarding the jurisdiction, powers and autho- 
rities of the High Courts etc.” 

§ 6, “Whereon may depend- .... United Kingdom"' 

These words are somewhat indefinite, and a wide meaning was attri- 
buted to them by Mr. Justice Norman in the case of In the matter of 
Ameer Khan^ 6 Bengol Law Reports, 392, 456, 459. In this case, which 
turned on the validity of an arrest under Regulation III of 1818, the 
powers of the Indian Legislature under successive charters and enact- 
ments were fully discussed.— 

Allegiance means “ the natural, lawful and faithful obedience which 
every subject owes to the Supreme Magistrates^ (JF/mr/mi) 
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§ 7. ‘*Abolis!iiiig any High Cenrt.” 

It appears from this section that, although the Indian Legislature may 
not create a High Court, yet it can abolish any High Court with the 
previous approval of the Secretary of State in Council 


ILaws for the Royal 
Indian Maxine Service. 
[1884, ss. 2, proviso, 
{“) 3-] 


66. (1) A law made under this Act for the 

Eoyal Indian Marine Service shall 
not apply to any offence unless 
the vessel to which the offender 
belongs is at the time of the commission of the 
offence within the limits of Indian waters, that is 
to say, the high seas between the Cape of Good Hope 
on the West and the Straits of Magellan on the East, 
and any terntorial waters between those limits. 


(2) The punishments imposed by any such law 

[i884,s.2,prov.(^).] offenccs shall be similar in 

character to, and not in excess of, 
the punishments which may, at the time of making 
the law, be imposed for similar offences under the 
Acts relating to His Majesty’s Navy, except that, in 
the case of persons other than Europeans or Ameri- 
cans, imprisonment for any term not exceeding 
fourteen years, or transportation for .life or any less 
term, may he substituted for penal servitude. 


67 . (I) Provision may be made by rules under 
Business at meetings, this Aot for regulating the course of 
[1919, s. 34 (a).] business and the preservation of 
order in the chambers of Indian legislature and as to 
the persons to preside at the meetings of the Legisla- 
tive Assembly hi. the absence of the. president and the 
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deputy-president ; and the rules may provide for the 
number of members required to constitute a quorum, 
and for prohibiting or regulating the asking of ques- 
tions^ on, and the discussion of, any subject specified 
in the rules. 


(2) It shall not be lawful without the px’evious 
C1861, c. 67, s. 19, sanction of the Governor-General, 
to introduce at any meeting of 
“either Chamber of the Indian legislature” any 
measure affecting — 

(a) the public debt or public revenues^ of India, 
or imposing any charge on the revenues 
of India ; or 


( 5 ) the religion or religious rites® and' usages of 
any class of British subjects in India ; or 
(0) the discipline or maintenance of any part 


[ 1919, sch, II 
III.] 


Pt. 


of His Majesty’s military, naval 
“or air” forces, or 

(d) the relations of the Government with 
foreign princes or statesb 
“ or any measure — 


(i) regulating any provincial subject® or any 

[1919 s 27 ] ^**'*’^ ^ provincial subject, which 

has not been declared by rules under 
this Act to be subject to legislation by the Indian 
legislature ; or 

(ii) repealing or amending any Act of a local 

legislature®; or 
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(iii) repealing or amending any Act or ordin- 
ance made by the Governor-General. 

“(2A) Where in either chamber of the Indian 
legislature any Bill has been introduced, or is pro- 
posed to be introduced, or any amendment to a Bill is 
moved, or proposed to be moved, the Governor- Gene- 
ral may certify’' that the Bill, or any clause of it, 
or the amendment, affects the safety or tranquillity 
of British India, or any part thereof, and may direct 
that no proceedings, or that no further proceedings, 
shall be taken by the chamber in relation to the Bill, 
clause, or amendment ; and effect shall be given to 
such direction,” 

“(3) If any Bill which has been passed by one 
[1919, Sec. 24 (3)- chamber is not, within six months 
after the passage of the Bill by that 
chamber, passed by the other chamber either with- 
out amendments or with such amendments as may be 
agreed to by the two chambers, the Governor-Gene- 
ral may in his discretion refer the matter for decision 
to a joint sitting of both chambers® : Provided that 
standing orders made under this section may provide 
for meetings of members of both chambers appointed 
for the purpose, in order to discuss any difference of 
opinion which has arisen between the two chambers. 

“(4) Without prejudice to the powers of the 
Governor-General under section sixty-eight of this 
Act, the Governor- General may, where a Bill has 
been passed by both chambers of the Indian legisla- 
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ture, return the Bill for reconsideration® hy eitfa-er 
chamber. 

u' “(5) Buies made for the purpose of this section 
may contain such general and supplemental provi- 
sions as appear necessary for the purpose of giving 
full effect to this section. 

“(6) Standing orders may he made providing for 
the conduct of business and the procedure to be 
followed in either chamber of the Indian legislature 
in so far as these matters are not provided for by 
rules made under this xlct. The first standing orders 
shall be made by the Governor-General in Council, 
but may, with the consent of the Governor- General, 
be altered by the chamber to which they relate. 

“Any standing order made as aforesaid whicli fe 
repugnant to the provisions of any rules made under 
this Act shall, to the extent of that repugnancy hut 
not otherwise, be void. 

• “(7) Subject to the rules and standing orders 
affecting the chamber, there shall be freedom of 
speech in both chambers^ of the Indian legislature. 
No person shall be liable to any proceeding® in any 
court by reason of his speech or vote in either 
chamber, or hy reason of anything contained in any 
official report of the proceedings of either chamber.” 

§ 1. “ Rales regulating the asking of questions etc.” 

Rules under this section have not yet been published : but the i^eiteral 
principles on which the Rules will be framed can be gathered frona 
para, 286 of the M. C. Report {D 0 aimmfs and para. of 
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the Government of India’s First Reforms Despatch (printed in Part 
II of this book pp. I35"i36.) 

§2 “ Public debt,” “ Public revenues.” 

See notes under sec. 20 ante. 

§ 3* “ The religion or religious rites etc/’ 

We should recall, in this connection, the famous words of the Royal 
Proclamation of 1858 — 

“Firmly relying OurseDes on the truth of Christianity, and acknowledg- 
ing with gratitude the solace of Religion, We disclaim alike the Right and 
the desire to impose our Convictions on any of Our Subjects. We declare 
it to, be Our Royal Will and Pleasure that none be«in anywise favoured, 
none molested or disquieted by reason of their Religious Faith or 
Observances ; but that all shall alike enjoy the equal and impartial 
protection of the Law : and We do strictly charge and enjoin all those 
who may be in authority under Us, that they abstain from all interference 
with the Religious Belief or Worship of any of Our Subjects, on pain of 
Our highest Displeasure.” 

§ 4 “ The relations of the Government with foreign princes 
or States/’ 

See notes under sec. 44 pp. 184-188. 

§ 5 “ Any measure regulating any provincial suhiect/' 

Among provincial subjects there are some which are subject to legisla- 
tion by the Indian Legislature {see pp. 2^8-268^ Part II of this booh) : there 
are others which are not so subject. If any measure affecting the latter 
class of provincial subjects is to be introduced at any meeting of either 
chamber of the Indian Legislature, the previous sanction of the Governor- 
General must have to be obtained. 

§ 6. ‘‘ Repealing or amending any act of a local legislature ” 

The essential feature of the system of legislation in British India is 
that save for certain powers entrusted to the Indian Legislature by this 
section, “the Indian Legislature as regards British India, and each of the 
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provincial legislatures as regards its own province, have in theory 
concurrent jurisdiction over the whole legislative field.” Thus, according 
to this section, the Indian Legislature, with the previous consent of 
the Governor- General, is competent, to repeal or amend any Act of a 
local legislature : similarly according to sec. 80A (3) (i) the local legisla- 
ture may with the previous sanction of the Governor-General, pass a 
law altering or repealing any provision of an Act of the Indian Legisla- 
ture made after the commencement of the Government of India 
Act, 1919. 


§ 7 “The Governor-General may certify etc.” 

This sub-section is supplementary to section 67 B : it empowers the 
Governor- General to use his power of certificate in preventing the passage 
of a law affecting the safety or tranquillity of British India or any part 
thereof. Sec. 67 B, on the other hand, enables the Governor- General 
to secure the passage of any law which he deems “essential for the safety, 
tranquillity^ or interests of British India or any part thereof.” The 
original proposal was to empower the Governor-General to certify that the 
passage of a Bill was essential for the safety, tranquillity or interests 
of British India, or that a state of emergency had arisen ; and on such 
certificate being given, the Council of State was to be empowered, 
without obtaining the concurrence of the Legislative Assembly, to pass 
laws which were meant to have effect as if passed by both Chambers. 

For reasons which prompted their rejection of the process of certifica- 
'*'^011 by a Governor to a grand committee in a province, the Joint Select 

i ' mmittee “are opposed to the proposals in the Bill which would have 
tbled the Governor-General to refer to the Council of State, and to 
ain by virtue of his ofificial majority in that body, any legislation which 
lower chamber refuses to accept, but which he regards as essential 
I the discharge of his duties; The Committee have no hesitation in 
^epting the view that the Governor-General in Council should in all 
kumstances be fully empowered to secure legislation which is required 
i the discharge of his responsibilities ,* but they think it is unworthy 
cl such responsibility should be concealed through the action of a 
Veil of State specially devised in its composition to secure the 
^sary powers. They believe that in such a case it would add strength 
.e Government of India to act before the world on its own respon- 
|ility. In order, however, that Parliament may be fully apprised of the 

285 



TliE INDIAN CONStiTUttON. 


[Sec. 67. 


position and of the considerations which led to this exceptional procedure, 
they advise that all Acts passed in this manner should be laid before 
i'arliament, who would naturally consider the opinion of the standing 
committee already referred to.”— y. C. S, R, 

§ 8 “Joint sitting of both Chambers/' 

This sub-section provides for the settlement of deadlocks between the 
two chambers of the Indian Legislature. If one chamber passes a Bill 
and the other chamber refuses to pass it within six months without any 
amendments, or with such amendments as may be agreed to by both 
chambers, the Governor- General is empowered to refer the Bill to a joint 
sitting of both chambers. 

The joint sitting is an old contrivance in Parliamentary Government. 
It is founded on the practice of conflicting* legislative chambers at times 
appointing representatives to meet in conference authorized to discuss 
questions in dispute, and to suggest possible modes of settlement In 
that practice, recognized both in Great Britain and her colonies, as well 
as in the United States, may be found the germ of which the joint sitting 
elaborated in this Constitution is the development. 

In the Australian Commonwealth the question upon which the mem- 
bers present at the joint sitting “may deliberate and shall vote together” 

are (i) the bill as last proposed by the House of Representatives ; and 

(2) any amendments which have been made by one House and not agreed 
to by the other. Any such amendments which are affirmed by lu/ 
absolute majority of the total number of the members of both Hous<? 
will be taken to be carried ; and the Bill itself, with any amendments j 
carried, must be voted upon, and if affirmed by a similar “absolu|3,, 
majority” of members it will be presented for the Royal assent, as ifi:e,ij 

had been passed by both Houses separately. »!• 

!* ' 

Sec. 57 of the “Commonwealth of Australia Constitution Ac^J^' 
(63-64 Viet. c. 12) runs as follows ’ ir- 

■ “The members present at the joint sitting may deliberate and sli- 
vote together upon the proposed law as last proposed by the House 
Representatives, and upon amendments, if any, which have been m 
therein by one House and not agreed to by the other, andanyffia ts 
amendments which are affirmed by an absolute majority of the ^■^thi| 
number of the members pf the Senate and House of Representatives 
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be taken to have been carried, and if the proposed law with the anieiid- 
ments, if any, so carried is affirmed by an absolute majority of the total 
number of the members of the Senate and House of Representatives, it 
shall be taken to have been duly passed by both Houses of the Parlia- 
ment, and shall be presented to the Governor- General for the Queen’s 
assents” [It should be noted that this scheme for the settlement of dead- 
locks does not extend to Bills originating* in the Senate : it is only applic- 
able to Bills which have been initiated in and passed by the House of 
Representatives.] 

The standing orders of the Indian Legislature will have to provide for 
such an “absolute majority?” for passing measures referred to a joint sit- 
ting of both Houses, otherwise there will be the risk of the Legislative 
Assembly swamping the more select and small body? — the Council of State. 

§ 9. “The Governor-General may return the Bill for reconsideration/' 

This sub-section is apparently based on the following part of sec. 58 
of the “Commonwealth of Australia Constitution Act” — 

“The Governor-General may return, to the House in which it origi- 
nated any proposed law so presented to him, and may transmit therewith 
any amendments which he may recommend, and the Houses may’' deal 
with the recommendations.” 

Although the sub-section merely speaks of “returning” a Bill “for re- 
consideration,” its implication is that he will transmit, along with the Bill, 
any changes or additions which he may recommend. It may so happen 
that the Governor-General finds himself in general agreement with the 
principles of a Bill passed by both Houses of the Legislature, but he is 
unable to give his assent to it, unless it is modified in certain directions : 
under such circumstances he may return it for reconsideration by either 
Chamber. This power of returning Bills with suggested amendments 
is of special value, towards the end of a session, when Bills have been 
passed through all their stages in both Houses of the Indian Legislature, 
and when it has been found that inaccuracies or discrepancies have 
crept into some of them. 

§ 10- “ Here shall be freedom of speech in both chambers?’ 

The English, French, German and American constitutions agree in 
providing “that the legislative members shall have perfect liberty of 
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speech and debate in the chambers and committee rooms of the legisla- 
tive bodies ; 2. that they shall not be held responsible for their words 
in these places when discharging their legislative duties, except by the 
house to which they belong. The fullest and most complete ventilation 
of every plan, object and purpose is necessary to wise and beneficial 
legislation. This could never be secured if the members should be held 
under the restraints imposed by the law of slander and libel upon pri\'ate 
■ character. There is no doubt that this privilege may be grossly abused 
since every word used in debate, and frecjuently something more, is now 
reported to the public ; but the danger to the general welfare from its 
curtailment is far greater than to individuals from its exercise.” — 

Political Science and Constitutional 11 ^ 122. 

In the United States of America the members of Congress have the 
freedom of speech and debate in their respective houses. The exact 
wording of the constitution is that for any speech or debate in either 
house they shall not he questioned in any other place. This means that 
only the house itself can call a member to account for what he says in 
the house. It means that he is not subject to any prosecution for libel 
or slander before the Courts for what he says in the house to which he 
belongs or in its committees, or for the official publication of what he 
says. 

In Great Britain the members of both Houses of Parliament have 
perfect freedom of speech and debate in their respective houses. They 
cannot be legally dealt with for anything said in the House by any Court 
or body outside the House. If, however, they cause their words or 
speeches to be published, they are subject to prosecution for libel, like 
private persons {Anson, Law and Custom of the constitution, pp, 

146; May, Parliamentary Pmcticc, 112, 122, 142, 14J) : this was the 
decision in the famous case of Stockdale v. Hansard, making the members 
of the House of Commons liable to prosecution . for libel in case theit 
words are defamatory of private character and in case they cause the 
publication of these words (Prof. Burgess doubts whether the decision in 
Stockdale vs. Hansard is held to apply to the members of the House of 
Lords). 

It is likely that the principle laid down in Stockdale %is. Hansard 
be applicable to members of both Houses of the Indian Legislature, if the 
words used by them .are defamatory of private character, and ^ they 
fame the publication of these words ; it seems however, that they will 
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not be liable to prosecution if their words are oftly published in the 
official report of the proceedings. 

67A. — “(1) The estimated annual expenditure 
Indian budget [.919, ^iid TPYenue of the Governor-General 
in Council shall be laid in the form 
of a statement before both chambers of the Indian 
legislature in each year. • 

“(2) No proposal for the appropriation^ of any 
revenue or moneys for any purpose shall be made 
except on the recommendation of the Governor- 
General.® 

“(3) The proposals of the Governor-General in 
Council for the appropriation of revenue or moneys 
relating to the following heads of expenditure shall 
not be submitted to the vote of the legislative 
assembly, nor shall they be open to discussion by 
either chamber at the time when the annual state- 
ment is under consideration, unless the Governor- 
General otherwise directs — 

(*) interest and sinking fund charges® on 
loans ; and 

iii) expenditure of which the amount is pre- 
scribed by or under any law ; and 
{%%%) salaries and pensions of persons appointed 
by or with the approval of His Majesty 
or by the Secretary of State in Council ; 
and 

(iv) salaries of chief commissioners and judicial 
commissioners; and 
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(y) expenditure classified by the order of the 
Governor- General in Council a.s — 

(a) ecclesiastical; 

(b) political; 

(g) defence, 

“(4) If any question arises whether any proposed 
appropriation of revenue or moneys does or does 
not relate to the above heads, the decision of the 
Governor-General on the question shall be final. 

“(6) The proposals of the Governor-General in 
Council for the appropriation of revenue or moneys 
relating to heads of expenditure not specified in the 
above heads shall be submitted to the vote of the 
legislative assembly in the form of demands for 
grants. 

“(6) The legislative assembly may assent or 
refuse its assent to any demand or may reduce the 
amount referred to in any demand by a reduction of 
the whole grant. 

“(7) The demands as voted by the legislative 
assembly shall be submitted to the Governor-General 
in Council, who shall, if he declares that he is satis- 
fied that any demand which has been refused ]>y the 
legislative assembly is essential to the discharge of 
his responsibilities, act as if it had been assented to, 
notwithstanding the withholding of such assent or 
the reduction of the amount therein referred to, by 
the legislative assembly. 
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“(8) Notwithstanding anything in this section 
the Governor-General shall have power, in cases of 
emergency, to authorise such expenditure as may, in 
his opinion, be necessary for the safety or tranquillity 
of British India or any part thereof. 

“This is a new provision for the submission of the Indian Budget to 
the vote of the Legislative Assembly, on the understanding that this body 
is constituted as a chamber reasonably representative in character and 
elected directly by suitable constituencies. The committee consider it 
necessary (as suggested to them by the consolidated fund charges in the 
Imperial Parliament) to exempt certain charges of a special or recurring 
nature, which have been set out in the Bill, e^g., the cost of defence, the 
debt charges and certain fixed salaries, from the process of being voted. 
But otherwise they would leave the Assembly free to criticise and vote 
the estimates of expenditure of the Government of India. It is not, how- 
ever, within the scheme of the Bill to introduce at the present stage any 
measure of responsible Government into the central administration, and 
a power must be reserved to the Governor-General in Council of treating 
as sanctioned any expenditure which the Assembly may have refused to 
vote if he considers the expenditure to be necessary for the fulfilment of 
his responsibilities for the good government of the country. It should 
be understood from the beginning that this power of the Govemor- 
C^eneral in Council is real, and that it is meant to be used if and when 
necessary 5. G, R, Vide '‘^Indian Legislative Ricks 4^/* A, 

§ L Appropriation of any revenue or moneys*” 

An appropriation of revenue or moneys is the setting apart, assigning 
or applying to a particular use or to a particular person a certain sum of 
money. It is an application of money already raised or an authority to 
spend money already available. Public revenue is generally paid into a 
consolidated fund. Into this fund flows every stream of the revenue, 
the proceeds of taxation, fees, penalties and other sums of money received 
by the treasury on behalf of His Majesty. From this fund proceed the 
supplies necessary for carrying on the various branches of the public- 
sexwice. {Mafs Parliamentary Practice^ loth, Ed.^ S5^)' addition to 
the consolidated fund there may be large sums of money raised on loan. 
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Of this a separate account is kept as not coming under the heading of 
revenue. In this section, however, the words “revenue or moneys” are wide 
enough to cover loan money as well as revenue. The revenue or money 
can only be issued by virtue of a legal appropriation, that is, by an Act of 
the Legislature. 

“Statutory provision must be made by Parliament during each finan- 
cial year, to ensure that all the money therein raised for the service of 
the Crown be applied to a distinct use cither wholly or partly, within the 
current financial year ; as the proceeds of taxation should not be 
reserved for accumulation pending the decision of Parliament or otherwise 
left without specific appropriation.” (Mafs Pari. Prac, loth Ed. p. 557 )' 

% 2. “No proposal for appropriation except on the recommenda- 

tion of the Governor-General.” 

Standing Order No. 66 of the British House of Commons provides 
that if will not receive any petition.^ or proceed upon any motion.^ for * a 
grant or charge upon the public revenue^ whether payable out of the 
Consolidated F und or out of money to be provided by the Parliament, 
except upon the recommendation of the Crown, This rule adopted in 
1706 was designed to prevent improvident expenditure on private initia- 
tive. It has proved not only an invaluable protection to the Treasury but 
a bulwark for the authority of the ministry. Its importance has been so 
well recognized that it has been embodied in the fundamental laws of the 
self-governing colonies* and in this sub-section of the Government of 
India Act. 

“Although in terms the rule applies only to a motion for making a 
grant, it has been construed to cover any amendment for increasing a 
grant beyond the amount recommended from the Crown — an extension 
certainly needed to protect both the Treasury and the authority of the 
ministers. When, therefore, a minister moves that a sum of money be 
gx'anted for a definite purpose no amendment Is in order either to increase 
that sum or to alter its destination. But the rule does not forbid a reduc- 
tion. It follows that if any member deems the sum named too small, his 

* British North America Act § 54, Commonwealth of Australia Constitution 
Act, § 56— “A vote, resolution, or proposed law for the appropriation of revenue 
or moneys shall not be passed unless the purpose of the appropriation has in the 
same Session been recommended by message of the Governor-General to the 
Ilousd in which the proposal originated.” 
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only course is to move to reduce it in order to draw attention to its insudi- 
ciency.” 

“A still greater extension of the rule is made in its application to 
taxes ; but this does not depend upon the standing order, but upon a 
general constitutional principle which has gradually been evolved there- 
from. The principle has, in fact, been expanded until it may be stated in 
the general form that Jto motion can be made to raise or expend national 
revenue without a rccomme7idation from the Crown, or to increase the sum 
asked for by the Crown. The government has accordingly, the exclusive 
right to propose fresh national taxation, whether in the form of new taxes, 
or of higher rates for existing ones, and no private member can move to 
augment the taxes so proposed. He can, however, move to reduce them, 
and he is even free to bring in a bill to repeal or reduce taxes which the 
government has not proposed to touch.’^ — LoweWs Govern?nent of 
land, VoL /, pp. 2^g-2Ss> 

§ 3 “Sinking fund charges.” 

These consist of special sums of money ear-marked for the repayment 
of loans, or specified sums annually devoted to the discharge of debt and 
to the ^‘terminable annuities,” Under all sinking fund systems there is a 
determination of part of the revenue to the purpose of repayment which, 
if steadily persisted in, will extinguish the liabilities, unless the relief so 
obtained is used for fresh loans. For further details about the Sinking 
Fund System, see Bastable, Public Fhiancc, pp. 

67B.— “( 1 ) Where either chamher of the Indian 

Provision for case of legislature refuses leave to intro- 
Mure to pass legisia- (Jliqq, or fails to pass ill a form 

[19 19, s. 26.] recommended by the Governor- 

General, any Bill, the Governor-General may certify 
that the passage of the Bill is essential for the safety, 
tranquillity or interests of British India or any part 
thereof, and thereupon — 

(ff.) if the Bill, has already been passed by the 
other chamher, the Bill shall, on signa- 
ture by the Governor-General, notwith- 
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standing that it has not been consented 
to by both chambers, forthwith become 
an Act of the Indian legislature in the, 
form of the Bill as originally introduced 
or proposed to be introduced in the 
Indian legislature, or (as the case may 
be) in the form recommended by the 
Governor-General ; and 

(b) if the Bill has not already been so passed, 
the Bill shall be laid before the other 
chamber, and, if consented to by that 
chamber in the form recommended by 
the Governor- General, shall become an 
Act as aforesaid on the signification of 
the Governor-General’s assent, or, if 
not so consented to, shall, on signature 
by the Governor-General, become an 
Act as aforesaid. 

“(2) Every such Act shall be expressed to be 
made by the Governor-General, and shall, as soon 
as practicable after being made, be laid before both 
Houses of Parliament, and shall not have effect until 
it has received His Majesty’s assent, and shall not 
be presented for His Majesty’s assent until copies 
thereof have been laid before each House of Parlia- 
ment for not less than eight days on which that 
House has sat ; and upon the signification of such 
^lssent by His Majesty in Council, and the notifica- 
tion thereof by the Governor-General, the Act shall 
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have the same force and effect as an Act passed by 
the Indian legislature and duly assented to : 

“Provided that, where in the opinion of the 
Governor-General a state of emergency exists which 
justifies such action, the Governor-General may 
direct that any such Act shall come into operation 
forthwith, and thereupon the Act shall have such 
force and effect as aforesaid, subject, however’, to 
disallowance by His Majesty in Council”. 


The proposal in the Montagu-Chelmsforcl Report (para 279) was that 
the Governor-General should be empowered to certify that the passage of 
a Bill is essential for the safety, tranquillity or interests of British India, 
or that a case of emergency has arisen, and that, on such certificate being- 
given, the Council of State should be empowered, without obtaining the 
concurrence of the Legislative Assembly, to pass laws which were to have 
effect as if passed by both Chambers. 

The Joint Select Committee, however, thoroughly changed this pro- 
posal into the one embodied in this section (see Notes under sec. 67 (2 A) : 
it contains two safe-guards against the possible misuse of the certifying 
powder viz. (i) that a Bill passed by the Governor- General under the 
certifying power must be laid before each House of Parliament for not 
less than eight days on which that House has sat ; (2) that it must receive 
His Majesty’s assent : it is only upon the signification of such assent by 
His Majesty in Council and the notification thereof by the Governor- 
General, that the Act will be deemed to be an Act passed by the Indian 
Legislature and duly assented to. 

The proviso to this Section, however, empowers the Governor- General 
— in case^ of emergency — to direct that any such Act shall come into 
operation forthwith : the Act is, however, later subject to disallowance by 
His Majesty in Council 


68. ( 1 ) When a Bill has been passed “by both 

Assent of Governor, chambers of the Indian legislature.” 
°*67 Ts'. ^t'^1919! 2nd Governor-General, may declare 
scb., Pt. iL] ],g assents to the “Bill” or that 
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lie withholds assent from the “Bill,” or that he re- 
serves the “Bill” for the signification of His Majesty’s 
pleasure thereon. 

(2) “A Bill passed by both chambers of the 
Indian legislature shall not become an Act” until the 
Governor- General has declared his assent thereto, or, 
in the case of a “Bill” reserved for the signification of 
His Majesty’s pleasure, until His Majesty “in Council” 
has signified his assent and that assent has been 
notified l)y the Governor- General. 

All legislative measures passed by the legislatures in India are subject 
to the power of veto on the part of the Crown and of the authorities 
representing the Crown in India, as in the case of all colonial legislatures. 
When a bill passed by both Houses of the Indian legislature is presented 
to the Governor- General for his assent, he may do one of the following 
three things — 

(1) He may assent to the Bill ; and thereupon it becomes law and 

remains law unless it is expressly disallowed by His Majesty 
in Council (sec. 69). 

(2) ■ He may withhold assent, that is absolutely veto the Bill, and 

thereupon it is lost for the time being. 

(3) He may receive the Bill for the signification of His Majesty’s 

pleasure thereon ; such a Bill cannot become an Act until 
His Majesty in Council has signified his assent, and that 
assent has been notified by the Governor-General 

69 . ( 1 ) When an Act of the “Indian legislature 

Power of Crown to been assented to by the Gover- 
f.‘3t'°rs6irc.'67,''s.2^r^i nop-General, he shall send ‘to the 
1919, 2nd Sch., Pt. ir.j Secretary of State an authentic copy 

thereof, and it shall be lawful for His Majesty “in 
Council” to signify his disallowance of any such Act. 

(2) Where the disallowance of any such Act has 
been so signified, the Governor-General shall forth- 
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with notify the disallowance, and thereupon the Act, 
as from the date of the notification, shall become void 
accordingly. 

70. Mepealed by the Qovermnent of India Act, 
1919. 


REGULATIONS AND ORDINANCES. 


71. (1) The Local Government of any part of 
British India to ivhieh this section 

Power to make regu- 
lations, [ 1870 , c, 3 , s. I, for the time being applies may pro- 

para i.J 

pose to the Governor- General in 
Council the draft of any regulation for the peace and 
good government of that part, with the reasons for 
proposing the regulation. 


( 2 ) Thereupon the Governor- General in Council 
may take any such draft and reasons 

[1870 c. 3. s. I, para, 2.] . , . . 1 i 

into consideration ; and, when any 
such draft has been approved by the Governor-General 
in Council and assented to by the Governor-General, 
it shall lie published in the Gazette of India and in 
the local official gazette, if any, and shall thereupon 
have the like force of law and be subject to the like 
disallowance as if it w'ere an Act of the “Indian legis- 
lature.” 


(3) The Governor-General shall send to the Secre- 
tary of State in Council an authentic 

.1870, c. 3, s. 2 .J 

copy of every regulation to which he 
has assented under this section. 


P. 1.-38 
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(3 A) A regulation made under this section for 
1916 s 2 ] territory shall not be invalid by 

reason only that it confers or dele- 
gates power to confer on courts or administrative 
authorities power to sit or act outside the territory in 
respect of which they have jurisdiction or functions, 
or that it confers or delegates power to confer appel- 
late jurisdiction or functions on courts or administra- 
tive authorities sitting or acting outside the territory. 


( 4 ) The Secretary of State may, by resolution in 
[1870, c. 3, s. I. paras couucil, apply this section to any 
*’ 3-3 part of British India, as from a date 

to be fixed in the resolution, and withdraw the applica- 
tion of this section from any part to which it has been 
applied. 


This power to make regulations was conferred by the Act of 1870^ with 
the object of providing a more summary legislative procedure for the more 
backward parts of British India. The enactment conferring the power 
was passed in consequence of a despatch from the Government of 
India drafted by Sir H. S. Maine. {See Mhitites by Sir H. 5. Mame^ Nos. 
d7-<5p,) The regulations made under it must be distinguished from the 
old Madras, Bengal, and Bombay regulations, which were made before 
*833 by the Governments of the three presidencies and some of 
which are still in force. — llbert. 


72 . The Governor-General may, in cases of emer- 

Powertomake otdi- and promulgate ordi- 

nances in cases of nunces for the peace and good gov- 

emergency, [i86r, c. . 00 

|7.^ s^23^;^i9i9, and emment of British India or any 
part thereof, and any ordinance so 
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made shall, for the space of not more than six months 
from its promulgation, have the like force of law as an 
Act passed by the “Indian Legislature” ; but the power 
of making ordinances under this section is subject to 
the like restrictions as the power of the “Indian 
Legislature” to make laws ; and any ordinance made 
under this section is subject to the like disallowance 
as an Act passed by the “Indian Legislature,” and 
may be controlled or superseded by, any such Act. 

The ordinances made and promulgated under this section, like Bills 
passed by both Houses of the Indian Legislature, are subject to disallow- 
ance by His Majesty in Council. Whenever the Governor-General is 
persuaded that an emergency exists, he may legislate independently of 
the Legislature, and the Ordinances so made have full force for six 
months, provided they are not, prior to the expiry of the period of six 
months, disallowed by His Majesty in Council or controlled or superseded 
by an Act of the Indian Legislature. The competence of the Governor- 
General to make and promulgate such Ordinances has recently been up- 
held by the Judicial Committee of the Privy Council. 

^‘The power given by this section has rarely been exercised, and 
should be called into action on urgent occasions. The reasons for a 
resort to it should always be recorded, and these, together with the 
Ordinance itself, should be submitted without loss of time to His 
Majesty’s Government.” — llbert. 


GOVERNOR’S LEGISLATIVE COUNCILS. 

'72A. — “(1) There shall he a legislative council in 
every governor’s province^ which 

Composition of gov- , , , . 

crnorsMegisiative coun- Shall coHsist 01 the members of the 

ciis. [1919, s. 7.3 executive council and of the mem- 
bers nominated or elected as provided hy this Act. 
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“The governor shall not he a member of the 
legislative council, but shall have the right of ad- 
dressing the council, and may for that purpose 
require the attendance of its members. 

“(2) The number of members of the governors’ 
legislative councils shall be in accordance with the 
table set out in the First Schedule to this Act ; and 
of the members of each council not more than twenty 
per cent, shall be official members, and at least 
seventy per cent, shall be elected members^ ; 

Provided that — 

(aj subject to the maintenance of the above 
proportions, rules under the. principal Act may pro- 
vide for increasing the number of members® of any 
council, as specified in that schedule ; and 

( bj the governor may, for the purposes of any 
Bill introduced or proposed to be introduced in his 
legislative council, nominate, in the case of Assam 
one person, and in the case of other provinces not 
more than tAvo persons, having special knowledge or 
experience of the subject-matter of the Bill, and 
those persons shall, in relation to the Bill, have for 
the period for which they are nominated all the rights 
of members of the council, and shall be in addition to 
the numbers above referred to ; and 

faj members nominated to the legislative council 
of the Central Provinces by the governor as the re- 
sult of elections held in the Assigned Districts of 
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Berar shall be deemed to be elected members of the 
legislative council of the Central Provinces. 

“(3) The powers of a governor’s legislative council 
may be exercised notwithstanding any vacancy in 
the council. 

“(4i) Subject as aforesaid, provision may be made 
by rules under this Act as to — 

(а) the term of office of nominated members^ of 
governors’ legislative councils, and the manner of 
filling casual vacancies® occurring by reason of 
absence of members from India, inability to attend to 
duty, death, acceptance of office, resignation duly 
accepted, or otherwise ; and 

(б) the conditions under which and manner in 
which persons may be nominated as members of 
governors’ legislative councils ; and 

(c) the qualification of electors®, the constitution 
of constituencies’’, and the method of election® for 
governors’ legislative councils, including the number 
of members to be elected by communal and other 
electorates, and any matters incidental or ancillary 
thereto ; and 

(d) the qualifications for being and for being 

nominated or elected a member of any 
such counciP ; and 

(e) the final decision of doubts or disputes as to 

the validity of any election^ ; and 
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(/) the manner iii which the rules are to be 
carried into effect : 

“Provided that rules as to any such matters as 
aforesaid may provide for delegating to the local gov- 
ernment such power as may be specified in the rules 
of making subsidiary regulations affecting the same 
matters. 

“(6) Subject to any such rules any person who 
is a ruler or subject of any State in India may be 
hominated as a member of a governor’s legislative 
council.” 

§ 1. “A Legislative Council in every Governor’s Province.” 

Provisions with regard to the constitution of all provincial legislative 
councils were contained in sections 73 to 76 of the Government of India 
Acts, 1915-16; these provisions did not fix the proportion of elected 
members, but elected and nominated members were dealt with together 
and it was laid down that of the total membership of the Councils at 
least half in the case of the Presidencies, and at least one-third in the 
case of other Provinces, should be non-official members. This section 
and the first Schedule to the Act provide for the composition of the en- 
larged councils. Each province gets ‘‘ an enlarged legislative council, 
differing in size and composition from province to province, with a 
substantial elected majority, elected by direct election on a broad fran- 
chise, with such communal and special representation as may be neces- 
sary.” — M. C. R. para 22^, In the course of the debate in the House 
of Commons the Rt-Hon. Mr. Montagu thus described the object of 
reconstituting the provincial legislative councils. 

“ I give the House the assurance that what we want to get in these 
Councils is the largest possible numbers of elected members, but there 
must be sufficient nominated members to represent those people whom 
we wish represented. There must be some nominations, as suggested by 
'the Joint Committee, for representatives. There must also be a suffi- 
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cient number of officials to make sure that business is properly transact- 
ed, and to make sure that the case is properly presented. Nobody 
knows better than my Hon. and gallant Friend opposite the dislocation 
of business which has gone on in India during the past few years from 
the necessity of having in the Councils more officials than needed for 
voting purposes. It prevented them doing the work for which they were 
appointed.. Under this scheme every Governor will desire to nominate 
only as many officials as are required.” — P, D. H. C, Dec. y, igig. 

The desirability of having a bi-cameral legislature m the Provinces.— 
In nearly all modern states that possess anything resembling the 
English Parliamentary system the legislature is divided into two cham- 
bers. With the exception of Bulgaria and Greece there is no important 
State in the world which does not follow this regular rule. This division 
of the legislature serves the important purpose of tending to check over- 
hasty action. It affords time for re-consideration, while it leaves the re- 
consideration to be undertaken by a different body of men. It is usually 
the case that this second body is composed of legislators who, compared 
with the members of the more important House, are less liable to hasty 
action (either because they are older, wealthier or more experienced) and 
less afraid of popular passion (because their tenure of power is compara- 
tively stable). Mill claims another advantage for the bi-cameral system — 
“ The consideration which tells most in my judgment in favour of two 
Chambers is the evil effect produced upon the mind of any holder of power 
whether an individual or an assembly, by the consciousness of having- 
only themselves to consult.” According to Sidgwick a second chamber 
not only checks hasty legislation, but impedes combination of sinister 
interests and supplements the deficiencies, of the primary representative 
assembly. 

In paragraph 258 of the Montagu-Chelmsford Report is discussed- the 
question of establishing upper houses in the provincial legislatures. The 
view taken by the authors is that while the idea had some theoretical 
advantage the practical objection was serious. It-was thought that most 
provinces would be unable to provide suitable members for two chambers ; 
an upper chamber largely composed of the representatives of landed and 
moneyed interests might prove too conservative ; landed proprietors 
might be discouraged from seeking the votes of the electorates ; and the 
delays attendant on legislation in two houses would be troublesome. 
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Yet it was recognized that, when provincial Councils approached nearer 
to parliamentary form the need for revising chambers might be the more 
felt, for which reason it was suggested that the Statutory Commission 
should examine the question further, These suggestions have attracted 
comparatively little notice in the opinions received. Some of the land- 
owner’s associations have urged the establishment of second chambers in 
which their interests would be strongly represented. Progressive opinion 
on the other hand inclines to regard a second chamber as an inconveni- 
ent encumbrance. It is apparent that a bi-cameral system would throw 
additional burdens on the local government and complicate the busi- 
ness of administration, which may partly account for the lack of interest 
shown by local Governments in the idea. It is, however, fairly clear to 
ns that at the present stage the proposal is not a practical one ; and the 
only point for consideration is whether, as two local governments have 
suggested, powers should be taken from the outset of the reforms to 
establish second chambers at some future date when the need for them 
has become clear.” 

“It is argued that sooner or later the necessity must arise, and that 
unless provision is made for it from the beginning any subsequent 
attempt to do so will excite opposition. It seems to us probable, how- 
evei*, that the constitutional development of India may hereafter neces- 
sitate legislation by Parliament, at all events after the report of the first 
Statutory Commission. We have at present very little ground for saying 
that second houses will be required for the provinces We do not think 
that in omitting to provide for their establishment now we are foregoing 
any material safe-guard.” {G. T, Z?.) 

The question of the desirability or otherwise of establishing second 
chambers in local legislatures in India has, therefore, been left for the 
consideration of the First Statutory Commission to be appointed ten years 
hence : for the present all Local Legislatures in India will continue to 
remain iini-cameral {See sec, 84A,') 

The New Constitution of the Governors Legislative Councils will be 
clearly understood from the following two tables compiled from the Rules 
published in the Gazette of India Extraordinary, July 29, 1930.— 
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Table L 

Total Strength of Governors^ Legislative Councils. 


Provinces, 

Members of Exe- 
cutive Council (ex- 
officio) -h maximum 
number of nomina- 
ted officials. 

Number of elec- 
ted members. 

Number of nomi- 
nated non-officials. 

Percentage of 

elected members. 

Total number of 
members. 

Statutory number 
of members (accord- 
ing to Schedule I of 
this Act) 

Bengal 

18 


8 

81*2 

139 

125 

Madras i 

19 ! 

i 

98 

10 

77-1 

127 

118 

Bombay 

16 

86 

9 

77*4 

11 1 

III 

United Provinces... 

16 

TOO 

7 

81*2 

1 123 

n8 

The Punjab 

14 

} 

71 

8 

76-3 

93 

83 

Bihar & Orissa ... 

18 

76 

9 

737 

103 

98 

Central Provinces 

8 

54^ 

! B 

77-1 

70 

70 

Assam 

7 

39 

7 

73'5 j 

53 

53 

Total for all 
Provinces. 

116 

1 

637 

66 

‘-J 

00 

819 

776 


Of these I7jjwill ’be nominated as the result of elections held in Berar. Ac- 
cording to sec, 72A (2) (c) these members are deemed to be elected mourners of 
the Legislative Council of the Central Provinces. 
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Table II 

Distribution of elected members in Governors^ Legislative Con mils. 



The Parliamentary Joint Select Committee make the following; general 
observations on the Gove^mors^ Legislative Councils — 

The Committee have altered the first schedule to the Bill, so as to show 
only the total strength of the legislative council in each province, 'fhey 
have retained the provision, now in sub-clause (2), that at least 70 per 
cent, of the members shall be elected, and not more than 30 per cent. 


^Reserved Seats :-«-Seats shall be deemed to be reserved seats within 
the meaning of this Schedule for the purposes of an election if the number 
of Non-Brahman members already representing the constituency is less 
than the number of seats specified as reserved seats to the extent only of 
that deficiency. Provided that, if the number of non-Brahmin candi- 
dates at the date of the election is less than the number of reserved seats, 
the number of reserved seats shall be reduced to the extent of that 
deficiency, 





§ I.] GOVERNORS’ LEGISLATIVE COUNCILS. 

shall be ofBcials. This general stipulation will govern the distribution of 
the seats in each province ; but in certain respects the detailed arraiige- 
ments will require further consideration, and proposals should be called 
for from the Government of India in regard to them, The points in 
question, as well as some disputable matters on which the Committee 
wish to endorse the proposals of the Franchise Committee’s report, are 
dealt with in the following recommendations : — 

(a) The Committee regard the number of seats allotted to the rural 
population, as distinct from the urban, as disproportionatety low and con- 
sider that it should receive a larger share of representation. They also 
think that an attempt should be made to secure better representation of 
the urban wage-earning class ; and they are convinced that an effort should 
be made to remedy in part at least the present disparity between the size 
of the electorates in the different provinces. In all those matters no 
dehnite instructions need be given. The Government of India should be 
left a wide discretion in adjusting the figures subject, however, Jo the 
understanding that the adjustment should be effected in all cases rather 
by enlargement than by diminution of the representation proposed in 
the Franchise Committee’s report 

0) The Committee are of opinion that the representation proposed 
for the depressed classes is inadequate. Within this definition are com- 
prised, as shown in the report of the Franchise Committee, a large 
proportion of the whole population of India. They think that the 
Government of India should, as it advises, be instructed to give such 
classes a larger share of representation by nomination, regard being had 
to the numbers of depressed classes in each province and after consulta- 
tion with the Local Governments. This representation should, if neces- 
sary, be in addition to, but not in diminution of, the general electorate. 
Whenever possible, other persons than members of the Civil Services 
should be selected to represent the depressed classes, but if a member of 
those services, specially qualified for this purpose has to be appointed, 
his nomination should not operate to increase the maximum ratio of 
official seats. 

(c) In the Madras Presidency the Committee consider that the 
non-Brahmins must be provided with separate representation by means 
of the reservation of seats. The Brahmins and non-Brahmins should 
be invited to settle the matter by negotiation among themselves, and it 
would only be, if agreement cannot be reached in that way, that the 
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decision should be referred to an arbitrator appointed for the purpose by 
the Government of India. 

(d) The Committee would recommend that similar treatment be ac- 
corded to the Mahrattas in the Bombay Presidency. 

(e) The question whether women should or should not be admitted 
to the franchise'^' on the same terms as men, should be left to the newly 
elected legislative council of each province to settle by resolution. The 
Government of India should be instructed to make rules so that, if a 
Legislative Council so voted, women might be put upon the register of 
voters in that province. The Committee have not felt able to settle this 
question themselves as urged by the majority of witnesses who appeared 
before them. It seems to them to go deep into the social system and 
susceptibilities of India, and, therefore, to be a question which can only, 
with any prudence, be settled in accordance with the wishes of Indians 
themselves as constitutionally expressed. 

(/) The Committee are of opinion that the franchise as settled by 
the rules to be made under this Act should not be altered for the first ten 
years, and that it should at present be outside the power of the Legisla* 
tive Councils to make any alteration in the franchise. The recommenda- 
tion, therefore, in respect of woman suffrage, is to be regarded as altoge- 
ther exceptional, and as not forming any precedent in respect of proposals 
for other alterations. 


The Rt. Hon. Mr. Montagu made the following remarks on the question of 
Woman’s Suffrage in India — 

“My bon. and gallant Friend may take it from me as a fact that none the less 
despite the strong opinion in favour of it in India, in every part of India there is 
a very strong conservative opinion against it in India, more prevalent in some 
provinces than in other, but based very largely on the belief in old established cus* 
toms, sometimes amounting to a religion. That being so, there being on the one 
hand on a subject of this kind, divergence of opinion going, as the Joint Committee 
says, deep down into the social life of India, what is the best thing for Parlia- 
ment to do ? I submit it is to maintain the impartiality which has been the charac- 
teristic of English Government in India ever since it was founded, and leave it to 
the people of India as represented to decide for themselves. That is what we 
have done. That is what we are doing in the case of the Brahmin v&rsm non- 
Brahmin and that is what is suggested by the Joint Committee's Report in the case 
of women. Let me remind the Committee that this is not a question of enfran- 
chising the Women in our own country, living under our own social conditions, a 
decision which we took only after years of hesitance. It is a question of deciding 
now and at once whether we shall enfranchise the women of India, who live 
under different conditions and whose relations to things in India are matters, 1 
would submit, for Indians themselves to decide.” P. D. dL C., Dec, 4) 

See pam B of the Franchise CommUteds Reprt^ p, Ft, //, of this book, 
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(g) The special representation of landholders in the provinces should 
be reconsidered by the Government of India in consultation with the 
local governments. 

(//.) The franchise for the University seats should be extended to all 
graduates of over seven yeai*s’ standing. 

(i) The Government of India should be instructed to consult with the 
Government of Bengal in respect of the representation of Europeans in 
Bengal, It appears to the Committee that there are good reasons for a 
readjustment of that representation. The I'ecomniendations of the report 
of the Franchise Committee in respect of European repi'esentation in 
other provinces may be accepted. 

(/) The question whether the rulers and subjects of Indian States 
may be registered as electors or may he elected to the legislative councils 
should be left to be settled in each case by the Local government of the 
province. 

(^) The Committee are of opinion that dismissal from the service of 
the government in India should not be a disqualification for election, but 
that a criminal conviction entailing a sentence of more than six months’ 
imprisonment should be a disqualification for five years from the date of 
the expiration of the sentence. 

(/) The compromise suggested by the Franchise Committee in res- 
pect of the residential qualification of candidates for legislative councils 
whereby the restriction was to be imposed only in the provinces of 
Bombay, the Punjab, and the Central Provinces may be accepted; 

(m) The recommendations of the Franchise Committee in respect of 
the proportionate representations of Mahomedans, based on the Lucknow 
compact, may be accepted. 

Two further observations must be made on this question of franchise. 
It seems to the Committee that the principle of proportional representa- 
tion may be found to be particularly applicable to the circumstances of 
India, and they recommend that this suggestion be fully explored, so 
that there may be material for consideration by the Statutory Commis- 
sion when it sits at the end of ten years. Further it has been strongly 
represented to the Committee, and the Committee are themselves firmly 
convinced, tha^a complete and stringent Corrupt Practices Act should be 
imssed and brought into operation before the first elections for the legis- 
lative councils.^ There'is no such Act at present inexistence in India, 
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and tlie Committee are convinced that it will not be less required in India 
than it is in other countries. 

§ 2. “Not more than 20 p, c. shall be official members and at 
least 70 p c. shall be elected members ” 

Here we have the maximum of official members (20 per cent) and the 
minimum of elected members (70 per cent) for Governors’ Legislative 
Councils. From the tables given above it will be seen that in all the 
Governors’ Legislative Councils the percentage of elected members 
is higher than the statutory minimum, the average for all the Provinces 
being 77*8 per cent. The Bengal and the United Provinces have the 
highest percentage (81*2) of elected members, while Assam has the lowest. 
As Mr. Oman pointed out, in the course of the debate on the Governnient 
of India Bill, in the House of Commons — “as matters stand at present 
it is quite possible that 7o.per cent, might come up to 99, and that ‘not 
more than 20 per cent.’ of ‘official members’ might be i per cent.” 
{P, /). H. C., December igig^ 

§ 3 “Increasing the number of members.” 

Under this'proviso the Rules made under the Act may increase the 
aggregate number of members of any Governor’s Legislative Council 
above the statutory limit prescribed in the First Schedule to this Act, 
provided that at least 70 per cent of the members of any Council are 
elected members, and not more than 20 per cent are official members. 
A glance at Table I above will at once show that in all the provinces 
except Bombay, the Central Provinces and Assam, the number of 
members exceeds that provided for by the First Schedule to this Act, and 
that the proportions required by sub-section 2 are liberally maintained. 

§ 4 . “Term of office of nominated members ” 

A nominated non-official member holds office for the duration of the 
Council to which he is nominated. 

Nominated official members hold office for the duration of the Council 
to which they are nominated or for such shorter period as the Governor 
may, at the time of nomination, determine. 

i S. “Filling casual vacancies/’ 

According to sec. 93 vacancies in legislative councils occur— 

(a) if a nominated or elected member resigns his office to the 
governor, and his resignation is accepted ; 
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(/;) if for a period of two consecutive months any such member 
.. is absent from India ; or 

(r) if for a period of two consecutive months he is unable to attend 
to the duties of his office. 

Further, if any person, having been elected or nominated, subse- 
quently becomes liable to any of the disabilities stated in clauses (a), .(^h 
{e% {£) and (//) of sub-rule (i) or in sub-rules (2), (3), and (4) of the 
rules describing the general disqualifications for nomination and election 
{see notes belo^at)^ as the case may be, or fails to make the prescribed oath 
or affirmation^ within such time as the Governor considers reasonable, 
the Governor shall, by notification in the Gazette, declare his seat to be 
vacant. 

When any such declaration is made, the Governor shall, by notification 
as aforesaid, call upon the constituency concerned to elect another person 
within such time as may be prescribed by the notification, or shall 
nominate another person, as the case may be. 

When a vacancy occurs in the case of an elected member by reason 
of his election being declared void or by reason of absence from India, 
inability to attend to duty, death, acceptance of office or resignation duly 
accepted, the Governor shall, by notification in the Gazette, call upon the 
constituency concerned to elect a person for the purpose of filling the 
vacancy within such time as may be prescribed by the notification. 

If a vacancy occurs in the case of a nominated member, the Governor 
shall nominate to the vacancy a person having the necessary qualification 
under these rules. 

§ 6. ^‘Qualifications of electors’" 

7, (i) Every person shall be entitled to have his name registered on 
the electoral roll of any constituency who has the qualifications prescribed 
for an elector of that constituency and who is not subject to any of 
the disqualifications hereinafter set out, namely : — 

{d) is not a British subject ; or 

4 

* Every person who is elected or nominated to be a member of the Council 
shall before taking his seat make, at a meeting of the Council, an oath or affirma- 
tion of his allegiance to the Crown in the following form, namely :~ 
elected 

I, A. B., having been a member ofthis Council do solemnly swear 

(or affirm) that I will be faithful and bear true allegiance to His Majesty the Kingj 
Emperor of India, His heirs and successors, and that I will faithfully discharge 
the duty upon which I am about to enter. 



THE INDIAN CONSTITUTION. 


[Sec. 72A, 


{d) is a female ; or 

(c) has been adjudged by a competent court to be of unsound 
mind ; or 

{d) is under 21 years of age : 

Provided that the local Government may direct that, subject to such 
conditions as it may prescribe, a Ruler of any State in India or the Rulers 
of any such States or a subject of any such State or any class of such 
subjects shall not be disqualified for registration by reason only of not 
being a British subject or British subjects : 

Provided further that, if a resolution is passed by the Council after 
not less than one month’s notice has been given of an intention to move 
such a resolution recommending that the sex disqualification for registra- 
tion should be removed either in respect of women generally or in respect 
of any class of women, the local Government shall make regulations 
px*oviding that women or a class of women, as the case may be, shall not 
be disqualified for registration by reason only of their sex : 

Provided further that no person shall be entitled to have his name 
registered on the electoral roll of more than one general constituency. 

(2) If any person is convicted of an offence under Chapter IX-A. of 
the Indian Penal Code punishable with imprisonment for a term exceed- 
ing six months or is, after an inquiry by Commissioners appointed under 
any rules for the time being in force regarding elections to a legislative 
body constituted under the Act, reported as guilty of a conmpt practice 
as specified in Part I, or in paragraph i, 2 or 3 of Part II, of Schedule 
IV, his name, if on the electoral roll, shall be removed therefrom and shall 
not be registered thereon for a period of five years from the date of the 
conviction or the report, as the case may be, or, if not on the electoral 
roll, shall not be so registered for a like period ; and if any person is 
reported by any such Commissioners as guilty of any other corrupt 
practice, his name, if on the electoral roll, shall he removed therefrom and 
shall not be registered thereon for a period of three years from the date 
of the report or, if not on the electoral roll, shall not be so registered 
for a like period : 

Provided that the local Government may direct that the name of any 
person to whom this sub-rule applies shall be registered on the electoral 
roll 

T/ie qualifications of an elector for a q;eneral constituency are those 
based on— 
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(1) Community, (tu all provinces except the Shillo 7 ig Constituency in 
Assam), 

(2) Residence, {in all proin^ices) and 

(3) {a) * Occupation of a house or a building, (/// all provinces except 
Bihar aitd Orissa and Assajn) or, 

(/?) Payment of municipal taxes. Cantonment taxes or fees, {in all 
provmces except Bombay and Madras ; in Madras assess- 
ment to property -tax^ fax 071 Company or Profession-fax 
qualifies a voter for franchise) or, 

(r) Payment of cesses under, the Cess Act, 1880, (m Bengal 
alone) or, 

{a) Payment of Chaukidari tax or Union rate under the 
Village Chaukidari Act, 1870, (2;/ Bengal and Assajn only) 
or the Bengal Village vSelf- Government Act, 1919, {in 
Bengal alone) or, 

(e) Payment of income tax, {in all provinces) or, 

(/) Military service, {in all provmces) or, 

(g) The holding of land, {in all pjrovinces). 

{h) Enjoyment of an assignment of \zxi^-x^vtm^^{inihePunfab 
alone), 

(i) The holding of a village office, (/;/ Ihe Cejitral Pjwinces 
alone). 

See the Gazette of hidia Extraojdlnary^ July,, igzo^ and the Report 
of the Franchise Committee,, paras 7 — sy,, pp, igz — ^07, Pt, II. 

§ 7, “The Constitution of Constituencies ” 

“A general constituency” means a non-Mahomedan, Mahomedan, 
Indian Christian, European or Anglo-Indian or a Sikh (in the case of the 
Punjab) Constituency. 

“A Special Constituency” means Land-holders, University, Planters, 
Commerce and Industries, Planting or Mining (in the case of Bihar and 
Orissa, the Central Provinces). 

(i) {a) No person is eligible for election as a member of the 
Council to represent a general constituency unless his name is registered 
on the electoral roll of the constituency or of any other constituency in 
the province ; unles he resides in the constituency for which he desires 
to be elected ( except in Bombay and Madras) and unless in the case of 

* In the United Provinces, the Punjab, Central Provinces ownershsip or tenancy 
of a building is a qualification for franchise, 
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a noii-Mahomedan, Mahomedan, European or Anglo-Indian con- 
stituency he is himself a non-Mahomedan, Mahomedan, European 
or Anglo-Indian, as the case may be. 

( 5 ) No person is eligible for election as a member of the Council 
to represent a special constituency unless his name is registered on the 
electoral roll of the constituency. The qualifications for electors for 
special emstituencies vary with the different constituencies and with the 
different provinces, 

§ 8. “The method of Election for Governors’ Legislative Councils.” 

The following rules are generally applicable to- all Governors^ Legisla- 
tive Councils : — 

I, (i) Any person may be nominated as a candidate for election 
in any constituency for which he is eligible for election under 
these rules. 

(2) On or before the date on which a candidate is nominated 

the candidate shall make in writing and sign a declaration 
appointing either himself or some other person, who is not 
disqualified under these rules for the appointment, to be 
his election agent, and no candidate shall be deemed to be 
duly nominated unless such declaration has been made. 

(3) A candidate who has withdrawn his candidature shall not be 

allowed to cancel the withdrawal or to be renominated as a 
candidate for the same election. 

(1) If the number of candidates who are duly nominated and who 

have not withdrawn their candidature before such time as 
the local Government may fix in this behalf exceeds that 
of the vacancies, a poll shall be taken. 

(2) If the number of such candidates is equal to the number of 

vacancies, all such candidates shall be declared to be duly 
elected. 

{3) If the number of such candidates is less than the number of 
.vacancies, all such candidates shall be declared to be elect- 
ed, and the Governor shall, by a notification in the Gazette, 
call for fresh nominations for the remaining vacancy or 
vacancies, .and if any such are received, shall call upon .the 
constituency to elect a member or members, as the case 
may be, 
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(4) Votes shall be given by ballot and in general and Land- 
holders’ constituencies in person. No votes shall be received 
by proxy. 

(5J In plural-member constituencies e\“ery elector shall have as 
many votes as there are members to be elected ; provided 
that no elector shall give more than one vote to any one 
candidate. 

(6) Votes shall be counted by, or under the supervision of, the 

Returning Ofideer, and any candidate, or, in the absence of 
the candidate, a representative duly authorised by him in 
writing, shall have a right to be present at the time of 
counting. 

(7) When the counting of the votes has been completed, the 

Returning Officer shall forthwith declare the candidate or 
candidates, as the case may be, to whom the largest number 
of votes has been given to be elected : 

Provided that, if one or more seats are reserved, the Returning 
Officer shall first declare to be elected the non-Brahman 
candidate or candidates, as the case may be, to whom the 
largest number of votes has been given. 

(8) Where an equality of votes is found to ex:ist between any 
candidates and the addition of one vote will entitle any of 
the candidates to be declared elected the determination of 
the person or persons to whom such one additional vote shall 
be deemed to have been gii'-en shall be made by lot to be 
drawn in the presence of the Returning Officer and in snch 
manner as he may determine. 

(9; The Returning Officer shall without delay report the result of 
the election to the Secretary to the Council, and the name or 
names of the candidate or • candidates elected shall be 
published in the Gazette. 

{d) Subject to the provisions of these rules, the local Government 
shall make regulations providing — 

(1) for the form and manner in, and the conditions on, which 

nominations may he made, and for the scrutiny of nomi- 
liations ; 

(2) for the appointment of a Returning Officer for each con« 

stituency and for his pO'vVers and duties ; 
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(3) in the case o£ general and Landholders’ constituencies, for 

the division of the constituencies into polling areas in 
such manner as to give all electors such reasonable 
facilities for voting as are practicable in the circumstances, 
and for the appointment of polling stations for these 
areas ; 

(4) for the appointment of officers to preside at polling stations, 

and for the duties of such officers ; 

(5) for the checking of voters by reference to the electoral roll ; 

(6) for the manner in which votes are to be given, and in 

particular for the case of illiterate voters or voters 
under physical or other disability ; 

(7) for the procedure to be followed in respect of tender of votes 

by persons representing themselves to be electors after 
other persons have voted as such electors ; 

(8) for the scrutiny of votes ; 

(9) for the safe custody of ballot papers and other election 

papers, for the period for which such papers shall be 
preserved, and for the inspection and production of such 
papers ; 

and may make such other regulations regarding the conduct 
of elections as it thinks fit. 

(i^) Notwithstanding any thing in these rules, if a resolution in 
favour of the introduction of proportional representation is 
passed by the Council after not less than one month’s notice 
has been given of an intention to move such a resolution, the 
local Government may for any plural-member constituencies 
introduce the method of election by means of the single 
transferable vote and may make all necessary regulations for 
that purpose and to that end may group together single- 
member constituencies so as to make new plural-member 
constituencies. 

(c) In the exercise of the foregoing power regulations may be made 
as to elections generally or any class of elections or in regard 
to constituencies generally or any class of constituency or any 
particular constituency. ■ 

(i) If any person is elected by a constituency of the Council and 
by a constituency of cither chamber of the Indian legislature, 
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the election of such person to the Council shall be void ant! 
the Governor shall call upon the constituency concerned to 
elect another person. 

(2) If any person is elected either by more than one constituency 

of the Council or by a constituency of the Council and a con- 
stituency of the Legislative Council of another XDrovince, he 
shall, by notice in writing signed by him and delivered to the 
Secretary to the Council or the Secretaries to both Councils, 
as the case may be, within seven days from the date of the 
publication of the result of such election in the local ohicial 
Gazette, choose for which of these constituencies he shall 
serve, and the choice shall be conclusive. 

(3) When any such choice has been made, the Governor shall call 

upon the constituency or constituencies for which such person 
has not chosen to serve to elect another person or persons. 

(4) If the candidate does not make the choice referred to in 

sub-rule (2) of this rule, the elections of such person shall be 
void and the Governor shall call upon the constituency or 
constituencies concerned to elect another person or persons. 

General Election. — (i) On the expiration of the duration of a Council 
or on its dissolution, a general election shall be held in order that a new 
Council may be constituted. 

(2) On such expiration or dissolution, the Governor shall, by notifi- 
cation in the Gazette, call upon the constituencies referred to in rule 4 
to elect members in accordance with these rules within such time after 
the date of expiration or dissolution as may be prescribed by such 
notification : 

Provided that, if the Governor thinks fit, such notification may be 
issued at any time not being more than three months prior to the date 
on which the duration of the Council would expire in the ordinary course 
of events. 

(3) Before the day fixed for the first meeting of the Council the Gov- 
ernor shall make such nominations as may be necessary to complete the 
Council 

As soon as may be after the expiration of the time fixed for the elec- 
tion of members at any general election, the names of the members 
elected for the various constituencies at such election shall be notified 
in the Gazette. {See Gacseitc of India Exlraordinary July ig 20 .) 
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§ 9. “Qualifications for being a member.” 

(i) A person is not eligible for election or nomination as a member 
of a Governor’s Legislative Council if such person — 

(a) is not a British subject ; or 

(/?) is a female : or 

(^*) is already a member of the Council or of any other legislative 
body constituted under the Act ; or 

(d) having been a legal practitioner has been dismissed or is under 
suspension from practising as such by order of any competent 
court ; or 

has been adjudged by a competent court to be of unsound 
mind ; or 

(/) is under 25 years of age ; or 
is an undischarged insolvent ; or 

(A) being a discharged insolvent has not obtained from the court a 
certificate that his insolvency was caused by misfortune with- 
out any misconduct on his part : 

Provided that the local Government may direct that, subject to such 
conditions as it may prescribe, a Ruler of any State in India or the Rulers 
of any such States or a subject of any such State or any class of such 
subjects shall not be by- reason only of not being 

a British subject or British subjects : 

. Provided further that the disqualification mentioned in clause (d) 
may be removed by an order of the local Government in this behalf. ’ 

(2) A person against whom a conviction by a criminal court involv- 

ing a sentence of transportation or imprisonment for a period of more 
than six months is subsisting shall, unless the offence of which he was 
convicted has been pardoned, not be eligible for for five years 

from the date of the expiration of the sentence. 

(3) If any person is convicted of an offence under Chapter IX- A. 
of the Indian Penal Code punishable with imprisonment for a term 
exceeding six months or is, after an inquiry by Commissioners appointed 
under any rules for the time being in force regarding elections to a legis- 
lative body constituted under the Act, reported as guilty of a corrupt 
practice as specified in Part I, or in paragraph i, 2 or 3 of Part II, of 
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Schedule IV^’. Such person shall not be eligible for for five 

years from the date of such conviction or of the finding of the Commis- 
sioners, as the case may be ; and a person reported by any such 
Commissioners to be guilty of any other corrupt practice shall be 
similarly disqualified for three years from such date. 

(4) If any person has been a candidate or an election agent at an 
election to any legislative body constituted under the Act and has failed 
to lodge any prescribed return of election expenses or has lodged a 
return whiclvis found, either by Commissioners holding an inquiry into 
the election or by a Magistrate in a judicial proceeding, to be false in any 
material particular, such person shall not be eligible for for five 

years from the date of such election : 

, Provided that any disqualification mentioned in siib-riile (3) of sub- 
rule (4) of this rule may be removed by an order of the local Government 
in that behalf/ 

S^e paras 26‘2g of the Franchise Committee^ s Report^ pp, 208-210 of Pi. 
II of lilts booh. 

^ 10. final decision of doubts and disputes as to the 
validity of any electionf**’ 

I. In this Part and in Schedule IV, unless there is anything repug- 
nant in the subject or context, — 

ia) “ agent ” includes an election agent and any person who is held 
by Commissioners to have acted as an agent in connection 
with an election with the knowledge or consent of the candi- 
date ,* 

{b) “candidate” means a person who has been nominated as a 
candidate at any election or, who claims that he has beeii 
so nominated or that his nomination has been improperly 
refused, and includes a person who, when an election is in 
contemplation, holds himself out as a prospective '.candidate 
at such election, provided that he is subsecfiiently nominated 
as a candidate at such election ; and 
(^) “ returned candidate” means a candidate whose name has been 
published under these rules as duly elected. 

* Vide Gazette i^ Jndm,E^lrmrdmar^yJul^ 2g, iq2o. 

t Vide India Gazette Extmerdimry^July jrgso. 
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2. No election shall be called in question except by an election 
petition presented in accordance with the provisions of this Part. 

3. An election petition may be presented to the Governor by any 
candidate or elector ag^ainst any returned candidate within fourteen 
days from the date on which the result of the election has been published 
in accordance with sub-rule (9) of rule 12.- 

4. The petition shall contain a statement in concise form of the 
material facts on which the petitioner relies and the particulars of any 
corrupt practice which he alleges and shall, where necessary, be divided 
into paragraphs numbered consecutively. It shall be signed by the peti- 
tioner and verified in the manner prescribed for the verification of plead- 
ings in the Code of Civil Procedure, 1908. 

5. The petitioner may, if he so desires, in addition to calling in 
question the election of the returned candidate, claim a declaration that 
he himself or any other candidate has been duly elected ; in which case 
he shall join as respondents to his petition all other candidates who were 
nominated at the election. 

6. At the time of presentation of the petition, the petitioner shall 
deposit with it the sum of one thousand rupees in cash or in Government 
Promissory Notes of equal value at the market rate of the day as secu- 
rity for the costs of the same. 

7. (i) If the provisions of rule 6 are not complied with, the Gov- 
ernor shall dismiss the petition. . 

(2) Upon compliance with the provisions of rule 6. — 

(a) the Governor shall appoint as Commissioners for the trial of 
the petition three persons who are or have been, or are eligi- 
ble tq be appointed, Judges of a High Court within the 
meaning of section 10 r (3) of the Act, and shall appoint one 
of them to be the President, and thereafter all applications 
and proceedings in connection therewith shall be dealt with 
and held by such Commissioners ; 

( 3 ) the President of the Commission so constituted shall, as soon 
as may be, cause a copy of the petition to be served on each 
respondent and to be published in the Gazette, and may call 
on the petitioner to execute a bond in such* amount and with 
such sureties as he may require for the payment of any fur- 
ther costs. At any time within fourteen days after such 
publication, any other candidate shall be entitled to be joined 
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as a respondent on giving security in a like amount and 
procuring the execution of a like bond. 

(3) When in respect of an election in a constituency more 
petitions than one are presented, the Governor shall refer all 
such petitions to the same Commissioners, who may at their 
discretion inquire into the petitions either in one or in more 
proceedings as they shall think fit 

8. Every election petition shall be inquired into by the Commis- 
sioners, as nearly as may be, in accordance with the procedure applic- 
able under the Code of Civil Pi'ocedure, 1908, to the trial of suits : provi- 
ded that it shall only be necessary for the Commissioners to make a 
memorandum of the substance of the evidence of any witness examined 
by them. 

9. The inquiry shall be held at such place as the Governor may 
appoint : provided that the Commissioners may in their discretion sit at 
any other place in the presidency for any part of the inquiry, and may 
depute any one of their number to take evidence at any place in the 
presidency. 

10. (i) No election petition shall be withdrawn without the leave of 
the Commissioners. 

(2) If there are more petitioners than one, no application to with- 

draw a petition shall be made except with the consent of all 
the petitioners. 

(3) When an application for withdrawal is made, notice thereof 

fixing a date for the hearing of the application shall be gix^en 
to all other parties to the petition and shall be published 
in the Gazette. 

(4) No application for withdrawal shall be granted if the Commis- 

sioners are of opinion that such application has been induced 
by any bargain or consideration which the Commissioners 
consider ought not to be allowed. 

(5) If the application is granted — 

{a) the petitioner shall be ordered to pay the costs of the 
respondent theretofore incurred or sijch portion thereof 
as the Commissioners may think fit ; 

(/?) such withdrawal shall be reported to the Governor, who 
shall publish notice thereof in the Gazette ; and , 
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(r) any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be 
substituted as petitioner in place of the party withdraw- 
ing, and, upon compliance with the conditions of rule 
6 as to security, shall be entitled to be so substituted 
and to continue the proceedings upon such terms as the 
Commissioners may think fit. 

II. (i) An election petition shall abate only on the death of a sole 
petitioner or of the survivor of several petitioners. 

(3) Such abatement shall be rejDorted to the Governor, who shall 
publish notice thereof in the Gazette. 

(3) Any person who might himself have been a petitioner may, 
within seven days of such publication, apply to be substituted 
as petitioner, and, upon compliance with the conditions of 
rule 6 as to security, shall be entitled to be so substituted 
and to continue the proceedings upon such terms as the 
Commissioners may think fit. 

12. If before the conclusion of the trial of an election petition the 
respondent dies or gives notice that he does not intend to oppose the 
petition, the Commissioners shall cause notice of such event to be 
published in the Gazette, and thereupon any person who might have been 
a petitioner may, within seven days of such publication, apply to be 
substituted for such respondent to oppose the petition, and shall be 
entitled to continue the proceedings upon such terms as the Commis- 
sioners may think fit. 

13. Where at an incj[uiry into an election petition any candidate, 
other than the returned candidate, claims the seat for himself, the 
returned candidate, or any other party may give evidence to prove that 
the election of such candidate would have been void if he had been 
returned candidate and a petition had been presented complaining of his 
election. 

14. When at an inquiry into an election petition the Commissioners 
so order, the Advocate General, or the Government Advocate, or a 
legal practitioner, appointed by the Governor, as the case may be, or 
some person acting under his instructions shall attend and take such part 
therein as they may direct. 

15. (i) Save as hereinafter provided in this rule, if in the opinion of 

the Commissioners — 
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(a) the election of a returned candidate lias been procured or 
induced or the result of the election has been materially 
affected, by a corrupt practice, or, 

(Z^) any corrupt practice specified in Part I of Schedule IV has 
been committed, or, 

(r) the result of the election has been materially affected by any 
irregularity in respect of a nomination paper, or by the 
improper reception or refusal of a vote, or by any non- 
compliance with the provisions of the Act or the rules 
or regulations made thereunder, or by any mistake in the 
use of any form annexed thereto, the election of the 
returned candidate shall be void. 

(2) If the Commissioners report that a returned candidate has been 
guilty by an agent (other than his election agent) of any 
corrupt practice specified in Part I of Schedule IV which does 
not amount to any form of bribery other than treating as 
hereinafter explained or to the procuring or abetment of 
personation, and if the Commissioners further report that the 
candidate has satisfied them that — 
ia) no corrupt practice was committed at such election by the 
candidate or his election agent, and the corrupt practices 
mentioned in the report were committed contrary to the 
orders and without the sanction or connivance of such 
candidate or his election agent and 
(/;) such candidate and his election agent took all reasonable 
means for preventing the commission of corrupt practi- 
ces at such election, and 

(r) the corrupt practices mentioned in the said report were of a 
trivial, unimportant and limited character, and 
i(i) in all other respects the election was free from any corrupt 
practice on the part of such candidate or any of his 
agents, 

then the Commissioners may find that the election of such can- 
didate is not void. 

Explanation . — For the purposes of this sub-rule ‘‘treating’’ means the 
incurring in whole or in part by any person of the expense of giving or 
providing any food, drink, entertainment or provision to any person with 
the object, directly or indirectly, of inducing him or any other person to 
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vote or refrain from voting or as a reward for having voted or refrained 
from voting, 

i6. (i) At the conclusion of the inquiry, the Commissioners shall report 
whether the returned candidate or any other party to the 
petition whcf has under the provisions of these rules claimed 
the seat has been duly elected, and in so reporting shall have 
regard to the provisions of rule 15. 

(2) The report shall be in writing and shall be signed by all the 
Commissioners. The Commissioners shall forthwith forward 
their report to the Governor who, on receipt thereof, shall 
issue orders in accordance with the report and publish the 
report in the Gazette, and the orders of the Governor shall be 
final. 

* 17. If either in their report or upon any other matter there is a 
difference of opinion among the Commissioners, the opinion of the 
majority shall prevail, and their report shall be expressed in the terms 
of the views of the majority. 

18. Where any charge is made in an election petition of any corrupt 
practice, the Commissioners shall record in their report — 

(a) a finding whether a corrupt practice has or has not been proved 
to have been committed by any candidate or his agent, or 
with connivance of any candidate or his agent, and the 
nature of such corrupt practice, and 
{/;} the names of all persons (if any) who have been proved at the 
inquiry to have been guilty of any corrupt practice and the 
nature of such corrupt practice with any such recommenda- 
tions as they may desire to make for the exemption of any 
such persons from any disqualifications they may have 
incurred in this connection under these rules. 

Sessions and dura- B. “(1) Every governor’s 

legislative council shall, continue 
S'] for three years from its first meeting^: 

Provided that— - 

“(ff) the council may he sooner dissolved^ hy 
the governor ; and 
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“(b) the said period may be extended by the 
governor for a period not exceeding one. 
year, by notification in the ofi&cial gazette 
of the province, if in special circums- 
tances (to be specified in the notification) 
he so think fit ; and 

“(a) after the dissolution of the council the gov- 
ernor shall appoint a date not more than 
six months or, with the sanction of the 
Secretary of State, not more than nine 
months from the date of dissolution for 
the next session of the council. 

“(2) A governor may appoint such times and 
places for holding the sessions of his legislative council 
as he thinks fit, and may also, by notification or 
otherwise, prorogue the council. 

“(3) Any meeting of a governor’s legislative 
council may be adjourned by the person presiding. 

“(4) All questions in a governor’s legislative 
council shall be determined by a majority of votes of 
the members present other than the person presiding, 
who shall, however, have and exercise a casting vote 
in the case of an equality of votes. 

§ 1. “Shall continae for three years from its first meeting.” 

The maximum potential period for a Governor’s Legislative Council 
is three years : it may however, be sooner dissolved : the period may 
also be extended by the Governor under special circumstances, for a 
further period not exceeding one year. 
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S 2. “ May be sooner dissolved-” 

* This sub-section confers upon the Governor the power to dissolve the 
Legislative Council before the expiration of the three years for which it 
is elected. Under the full parliamentary system the power of the Execu- 
tive Head to dissolve the legislature is subject to the constitutional rule 
that this great power can be exercised only on the advice and approval of a 
Minister directly responsible to the popular chamber. The granting of a 
dissolution is, of course, an executive act the ministerial responsibility 
for which can be easily established. The following have been suggested 
as the leading considerations which should reasonably support and justify 
ministerial advice in favour of a dissolution {Todd^ 2nd Ed. / //).' 

(1) When a vote of ‘‘no confidence” is carried aganist a government 

which has not already appealed to the country. 

(2) When there are reasonable grounds to believe that an adverse 

vote against the Government does not represent the opinions 
and wishes of the country and would be reversed by a new 
Parliament 

(3) When the- existing Parliament was elected under the auspices 

of the opponents of the government. 

(4) When the majority against a Government is so small as to make 

it improbable that a strong Government can be formed from 
the opposition. 

The refusal of a dissolution, recommended by a Minister is not an 
executive act ; it is a refusal to do an executive act. It seems to 
be generally admitted by constitutional authorities that the Crown has 
still an undoubted right to withold its consent to the application of 
a minister for permission to dissolve a Parliament. “If the Minister to 
whom a dissolution has been refused is not willing to accept the decision 
of the Sovereign, it is his duty to resign.” (Bearn^s Government oj 
Englmid^ pp. 

“As the representative of the Crown in the dominion, colony, or 
province, over which he is commissioned to preside, the power of dissolu- 
tion rests absolutely with the Governor or Lieutenant Governor for the 
time being. He is personally responsible to the Crown for the lawful 
exercise of this prerogative but he is likewise bound to take into 
account the welfare of the people, being unable to divest himself of 
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a grave moral responsibility towards the colony he is commissioned to 
govern.” (Todd^ Par/. Govt in the Col. 2nd Ed. Sod). 

“It is the duty of a Governor to consider the question of a dissolution 
of the parliament or legislature solely in reference to the general interests 
of the people and not from a party standpoint. He is under no obliga- 
tion to sustain the party in power if he believes that the accession to 
office of their opponent would be more beneficial to the public at large. 
He is, therefore, justified in witholding a dissolution requested by his 
ministers, when he is of opinion that it was asked for merely to strengthen 
a particular party, and not with a view to ascertain the public sentiment 
upon disputed questions of public policy. These considerations would 
always warrant a governor in witholding his consent to a dissolution 
applied for, under such circumstances, b}" a ministry that had been 
condemned by a vote of the popular chamber. If he believes that a strong 
and efficient administration could be formed that would command the 
confidence of an existing Assembly, he is free to make trial thereof, 
instead of complying with the request of his Ministers to grant them 
a dissolution as an alternative to their enforced resignation of office. On 
the other hand, he may at his discretion grant a dissolution to a ministry 
defeated in Parliament and desirous of appealing to the constituencies, 
notwithstanding that one or both branches of the legislature should 
remonstrate against the proposed appeal, if only he is persuaded that it 
would be for the public advantage that the appeal should be allowed.” 
{Todd.) 

'72 C. “(1) There shall be a president of a gover- 
„ , nor’s legislative council, who shall, 

Presidents of gover- ^ 

nors’ legislative coun- Ulltll tho 
cils* [1919, s. 9.] 

four years from the first meeting 
of the council as constituted under this Act, be a 
person appointed by the governor, and shall there- 
after be a member of the council elected by the 
council and approved by the governor : 

“Provided that if at the expiration of such period 
of four years the council is in session, the president 
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then ill office shall continue in office until the end 
of the current session, and the first election of a 
president shall tahe place at the cominenceraent of 
the next ensuing session. 

“(2) There shall be a deputy-president of a gov- 
ernor’s legislative council who shall preside at meet- 
ings of the council in the absence of the president, 
and who shall be a member of the council elected 
liy the council and approved by the governor. 

“(3) The appointed president of a council shall 
hold office until the date of the first election of a 
president by the council under this section, but he 
may resign office by writing under his hand addressed 
to the governor, or may be removed, from office by 
order of the governor, and any vacancy occurring 
before the expiration of the term of office of an 
appointed president shall be filled by a similar appoint- 
ment for the remainder of such term. 

“(4) An elected president and a deputy-president 
shall cease to hold office on ceasing to be members of 
the council. They may resign office by writing 
under their hands addressed to the governor, and 
may be removed from office by a vote of the council 
with the concurrence of the governor. 

“(5) The president and the deputy-president shall 
receive such salaries as may be determined, in the 
case of an appointed president, by the governor, and 
in the case of an elected president or deputy-president, 
by an Act of the local legislature. 
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§ 1. “A President of a Governor’s legislative council.” 

The Committee have considered carefully the question \ylio is to 
preside over the legislative councils in the provinces. They are of opinion 
that the Governor should not preside, and they advise that, for a period 
of four years, the President should be appointed by the Go\’^eriior. 
Wherever possible it would be a great advantage if some one could be 
found for this purpose who had had parliamentary experience. The 
legislative council should itself elect a Vice-President, and at the end 
of four yeai*s the nominated President would disappear, and the Pmsident 
and Vice-President would be elected by the councils. The Committee 
attribute the greatest importance to this question of the Presidency of the 
legislative council. It will, in their opinion, conduce very greatly to the 
successful working of the new councils if they are imbued from the 
commencement with the spirit and conventions of parliamentary procediix*e 
as developed in the Imperial Parliament.—:/. S, C. R. See notes under 
sees. 63 A and 63 C. 

72D. “(1) The provisions contained in this 
Easiness and prooe- section shall have effect witli res- 

*<> '’Usiness and procedure in 
governors’ legislative councils. 

"(2) The estimated annual expenditure and 
revenue of the province shall he laid in the form of 
a statement before the council in each year, and the 
proposals of the local government for the appropriation 
of provincial revenues^ and other moneys in any year 
shall he submitted to the vote of the council in the 
form of demands for grants. The council may 
assent, or refuse its assent, to a demand, or may 
reduce the amount therein referred to either by a 
reduction of the whole grant or by the omission or 
reduction of any of the items of expenditure of which 
the grant is composed : 


P. I . -42 
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Provided that — 

(w) the local government shall have power, in 
relation to any such demand, to act as if 
it had been assented to, notwithstanding 
the witholding of such assent or the 
reduction of the amount therein referred 
to, if the demand relates to a reserved 
subject, and the governor certifies that the 
expenditure provided for by the demand 
is essential to the discharge of his respon- 
sibility for the subject ; and 

(b) the governor shall have power in cases of 

emergency to authorise such expenditure 
as may be in his opinion necessary for 
the safety or tranquillity of the province, 
or for the carrying on of any department ; 

■ and 

(c) no proposal for the appropriation of any 

such revenues or other moneys for any 
purpose shall be made except on the 
recommendation of the governor, com- 
municated to the council. 

“(3) Nothing in the foregoing subsection shall 
require proposals to be submitted to the council 
relating to the following heads of expenditure : 

(i) contributions payable by the local govern- 
ment® to the Governor-General in 
Council; and 
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(ii) interest and sinking fund charges on loans ; 
and 

(Hi) expenditure of which the amount is pres- 
cribed by or under any law ; and 
(io) salaries and pensions of persons appointed 
by or with the approval of His Majesty 
or by the Secretary of State in Council ; 
and 

(<?) salaries of judges of the High Court of the 
province and of the Advocate-General. 

“If any question arises whether any proposed 
appropriation of moneys does or does not relate to the 
above heads of expenditure, the decision of the gover- 
nor shall be final. 

“(I) Where any Bill has been L’troduced or is 
proposed to be introduced, or any amendment to a 
Bill is moved or proposed to be moved, the governor 
may certify that the Bill or any clause of it or the 
amendment affects the safety or tranquillity of his 
province or any part of it or of another province, and 
may direct that no proceedings or no further proceed- 
ings shall be taken by the council in relation to the 
Bill, clause or amendment, and effect shall be given 
. to any such direction. 

“(6) Provision may be made by rules^ under this 
Act for the purpose of carrying into effect the* 
foregoing provisions of this section and for regulating 
the course of business in the council, and as to the 
persons to preside over meetings thereof in the absence 
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of the president and deputy-president, and the preser- 
vation- of order at meetings; and the rules may 
provide for the number of members required to 
constitute a quorum^, and for prohibiting or regulating 
the asking of questions on and the discussion of any 
subject specified in the rples. 

“(6) Standing orders may be made providing for 
the conduct of business and the procedure to be 
followed in the council, in so far as these matters are 
not provided for by rules made under this Act. The 
first standing orders shall be made by the governor in 
council, but may, subject to the assent of the gover- 
nor, be altered by the local legislatures. Any stand- 
ing order made as aforesaid which is repugnant to 
the provisions of any rules made under this xlct, shall 
to the extent of that repugnancy but not otherwise, 
be void. 

“(7) Subject to the rules and standing orders 
affecting the council, there shall be freedom of speech 
in the governors’ legislative councils. No person 
shall be liable to any proceedings in any court by 
reason of his speech or vote in any such council, or 
by reason of anything contained in any official report 
of the proceedings of any such council.” 

§ 1. “Proposals for the appropriation of provmcial revenues.” 

The CounciPs powers of control over the appropriation of provincial 
revenues are defined in this sub-section which provides that the local 
Government is to submit its annual appropriation proposals for the 
CounciFs assent in the form of ‘‘demands for grant.^’ It is conteni- 
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plated that the provincial estimates comprising" the expenditure re- 
quired both for I'eserved *and transferred subjects will be presented 
as a whole but that the Governor in Council will be responsible 
for the estimates in so far as they relate to reserved subjects, and the 
Governor and Ministers in so far as they relate to transferred subjects. 
In the case of demands or resolutions relating to a reserved subject, if 
the Council refuses its assent, the Governor in Council will, nevertheless, 
have power to incur the expenditure involved if the Governor certifies 
that such expenditure is essential to the discharge of his responsibility 
for the subject concerned. In the case of resolutions relating to trans- 
ferred subjects the assent of the Council will be necessary, but the 
Governor is entrusted with power in cases of emergency to authorise 
expenditure which is, in his opinion, necessary for the safety or tranquillity 
of the Province, or for the carrying* on of the administration of any 
department. By the exercise of this reserve power the Governor will 
be able to provide funds for any unforeseen emergency, and also in the 
last resort to prevent the temporary closing down of a transferred depart- 
ment owing to refusal of supplies. Provision is made for declaring by 
rules that certain expenditure, which includes the Provincial contributions 
to the Central Government, is a permanent charge on the Provincial 
revenues, and Local Governments will not be required to include pro- 
posals for such expenditure in the resolutions submitted to the Councils. 
In accordance with the principle of British parliamentary practice, which 
requires that every grant of money for the public service shall be based 
on the request or recommendation of the Crown, and with the precedents 
contained in Dominion constitutions (Australian Commonwealth Act, 1915, 
section 56, South Africa Act, 1909, section 62), it Js laid down that no 
proposal for the appropriation of the Provincial revenues, or for the 
increase of any expenditure proposed to be authorised by a resolution, shall 
be made except on the recommendation of the Governor. This provision 
will debar private members from moving amendments which would have 
the effect of increasing the amount of any proposed appropriation. 

The provisions in this sub-section as to the control of the Councils 
over the appropriation of revenues are in substantial accordance with the 
proposals contained in para 256 of the Montagu-Chelmsfofd Report as 
distinguished from that made in para. 73 of the Government of India’s 
First Reforms Despatch. 

‘‘The Committee think that the provincial budget should be siibmitted 
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to the vote of the legislative council, subject to the exemption from this 
process of certain charges of a special or recurring character which have 
been set out in the Bill, In cases where the council alter the provision 
for a transferred subject, the Committee consider that the Governor would 
be justified, if so advised by his ministers, in re-submitting the provision to 
the council for a review of their former decision ; but they do not 
apprehend that any statutory prescription to that effect is required. 
Where the council have reduced a provision for a reserved subject which 
the Governor considers essential to the proper administration of the 
subject concerned, he will have a power of restoration. The Committee 
wish it to be perfectly clear that this power is real and that its exercise 
should not be regarded as unusual or arbitrary ; unless the Governor has 
the light to secure supply for those services for which he remains 
responsible to Parliament, that responsibility cannot justly be fastened 
upon him.” 

“Whenever the necessity for new taxation arises, as arise it must, the 
questions involved should be threshed out by both parts of the Govern- 
ment in consultation together, and it is especially important that in this 
matter both parts of the Government should if possible, be in agreement 
when the proposals of the Government are laid before the legislature.’^ — 
J. A. C, R. See notes under sec, 6/ A. 

§ 2* ‘‘Contributions payable by tbe local government”. 

See note 7 under sec. 4jA ante and the Mcston Committees Report on 
Financial Relations (in Ft. If. of this book). 

§ 3 . “Provision may be made by rules.” 

See Rules issued under this subsection printed in Appendix B to 
this Part 

§ 4. “Quorum/' 

“The physical presence of the members in order to form the quorum 
is necessary. Such has not been the general practice, however, to this 
time, It has been regarded as necessary that a quorum shall not merely 
be present, but shall also 2XXi^'-~^Burgess Vol If p. 55 . 

The constitution of different countries vary widely as to the principle 
of the quorum and the mode of its determination. In the British colonies 
the quorum is invariably prescribed in their Constitution Acts, ’ 
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“In those cases where the quorum is fixed by the constitution there is 
substantial agreement upon the principle that the presence of a majority 
of the legal number of members in the House is necessary and sufficient to 

the transaction of legislative business The cj[uorum of the absolute 

majority, of the majority of the legal number of members, may be 
said to be the modern principle of general legislation. Its reason is that 
the majority represents in this respect the whole, and is vested with the 
powers of the whole. If this were not the principle, legislative action 
would be exposed to the tricks and stratagems of the minority to an un- 
bearable degree.” {Burgess^ Pol. Science ii 124-^i) 

In tbe British Parliament, on the other hand, the quorum of the Plouse 
of Commons has, from very early times, been fixed at 40 and that of the 
liouse of Lords at 3, though the Houses now number respectively 707 
and 600 members. Dr. Burgess remarks that the fact that, under the 
British system, legislation is controlled by the Ministry would make 
it unnecessary, and often inconvenient, to require a majority quorum. 

72B. — “(1) 'Where a governor’s legislative council 
„ . . , , has refused leave to introduce, or 

failure to pass legisia- has failed to pass in a form recom- 

tion in governors’ legi- i i i t.-ii 

siative councils. [1919 mended by the governor, any Bill 
relating to a reserved subject the 
governor may certify that the passage of the Bill is 
essential for the discharge of his responsibility for the 
subject, and thereupon the Bill.shall, notwithstanding 
that the council have not consented thereto, he deem- 
ed to have passed, and shall, on signature by the 
governor, become an Act of the local legislature in 
the form of the Bill as originally introduced or pro- 
posed to he introduced in the council or (as the case 
may he) in the form recommended to the council by 
the governor. 

“(2) Every such Act shall be expressed to be 
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made by the governor, and the governor shall forth- 
with send an authentic copy thereof to the Governor- 
General, who shall reserve the Act for the significa- 
tion of His Majesty’s pleasure, and upon the signifi- 
cation of such assent by His Majesty in Council, and 
the notification thereof by the Governor-General, the 
Act shall have the same force and effect as an Act 
passed by the local legislature and duly assented to ; 

“Provided that where, in the opinion of the Gover- 
nor-General a state of emergency exists which ' justi- 
fies such action, he may, instead of reserving such 
Act, signify his assent thereto, and thereupon the 
Act shall have such force and effect as aforesaid, 
subject however to disallowance by His Majesty in 
Council. 

“(3) An Act made under this section shall, as soon 
as practicable after being made, be laid before each 
House of Parliament, and an Act which is required 
to be presented for His, Majesty’s assent shall not be 
so presented until copies thereof have been laid be- 
fore each House of Parliament for not less than eight 
days on which that House has sat.” 

The original proposal in the draft Bill was for the constitution of 
Grand Committees on which the Governor was to appoint a majority of 
the members, with power, in cases referred to them, to pass or reject laws 
without the assent of the Council ; it was also proposed that, by using his 
certifying power, the Governor was to bring the machinery of the Grand 
Committee into operation. Those provisions were in conformity with the 
proposals contained in paras 252 to 254 of the Montagu-Chelmsford 
Report, as further developed in paras 81 to 83 of the Government of 
India's First Reforms Despatch. 
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The effect of the provisions in the draft Bill as to the Governor’s 
certifying power was that the Governor would have been able to use 
this power, either (i) for the purpose of obtaining necessary leg-islation 
in relation to reserved subjects which had been initiated by a metnber of 
his Executive Council, and for which he could not obtain a majority in 
the Legislative Council if he relied on the ordinary procedure ; or (2) for 
the purpose of blocking, or referring to a Grand Committee, legislative 
proposals which are, in his oioinion, likely to imperil public safety or the 
maintenance of order, or which encroach on his responsibility fora 
specified reserved subject ; but in this latter case the alternative course of 
referring the proposals to a Grand Committee ^ could only be adopted 
with the assent of the Legislative Council 

The Joint Select Committee have rejected the plan of Grand 
Committees as drafted originally in the Bill. “They have done so 
because in their opinion the Grand Committee did not give the Governor 
the power of securing legislation in a crisis in respect of those matters for 
which he is held responsible, and because in respect of ordinary legislation 
about reserved subjects it perpetuated the system of securing legislation 
by what is known as the ‘ official bloc,’ which has been the cause of 
great friction and heartburning. The responsibility for legislation on 
reserved subjects is with the Governor in Council, and, when the ‘official 
bloc ’ has been put into operation, it has been put into operation by him, 
and is merely an indirect way of asserting his responsibility. 'The 
Committee think it much better that there should be no attempt to con- 
ceal the fact that the responsibility is with the Governor in Council, and 
they recommend a process b}.^ which the Governor should be empowered 
to pass an Act in i-espect of any reserved subject, if he considers that the 
Act is necessary for the proper fulfilment of his responsibility to Parlia- 
ment. He should not do so until he has given every opportunity for the 
matter to be thoroughly discussed in the legislative council, and as a sen- 
sible man he should, of course, endeavour to carry the legislative council 
with him in the matter by the strength of his case. But, if he finds that 
cannot be so, then he should have the power to proceed on his own 
responsibility. Acts passed on his sole responsibility should be reserved 
by the Governor-General for His Majesty’s pleasure, and be laid before 
Parliament. His Majesty will necessarily be advised by the Secretary of 
State for India, and the responsibility for the advice to be given to Plis 
Majesty can only rest with the Secretary of State. But the Committee 
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suggest that the Standing Committee of Parliament, whose appointment 
they have advised, should be specially consulted about Acts of this 
character. Provision, however, is made in the Bill for the avoidance of 
delay in case of a grave emergency by giving the Governor- General 
power to assent to the Act without reserving it, though this of course 
would not prevent subsequent disallowance by His Majesty in Council.” 

6'. C. A. 

LOCAL LEOISLATURESL 

73. ( 1 ) Tor purposes of legislation, the council 

Local legislatures, 'of a lieuteiiant-govemor^ having 
46!^48 m 909 S' Mpt 3 ®^®cutive couiicil, shall consist of 

(4) ; 1912, ^ I (i) ; 1919, the members of his executive council 

2nd Scb., Ft. II.J 

“and of members nominated or elect- 
ed as hereinafter provided.” 

( 2 ) Repealed by the Government of India Act 
1919. 

( 3 ) The Legislative Council of a lieutenant- 
[1861, c. 67, ss. 45, governor not having an executive 

1912^8 2nd council, 01* of a chief commissioner, 

Soh,, Pt. II.] shall consist of members nominated 

or elected “as hereinafter provided.” 

( 4 ) Repealed by the Government of India Act, 
1919. 

§ 1- “Local Legislature.” 

Local Legislature means, in the case of a governor's province, the 
governor and the legislative council of a province, and in the case of 
any other province, the lieutenant-governor or chief commissioner in 
legislative council. See sec. zgf (^). 

§ 2 . “Lientenant-Govemor.” 

See iwles under sec 5 J and /lara 41 M. C. L. 
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74 . ) Repealed hy the Government of India 

750 Act, 1919. 

76 . ( 1 ) The number of members nominated or 

Constitution of legis- elected to the legislative council of 
htiye councils of lieute- lieuteiiant-govemor or chief. 

commissioners. [1909, commissionei*, the number of such 

s. I (2) ; 1912, s. 3 ; 

1919, 2nd Sch., Pt. 11.3 members required to constitute a 
quorum, the term of office of such members, and the 
manner of filling casual vacancies occuiTing by reason 
of absence from India, inability to attend to duty, 
death, acceptance of office, or resignation duly accep- 
ted, or otherwise, shall, in the case of each such 
council, be such as may be prescribed by rules made 
under this “section” : 

“Provided that the number of members so nomi- 
nated or elected shall not, in the case of the legisla- 
tive council of a lieutenant-governor, exceed one 
hundred.” 


( 2 ) At least one-third of the persons so nomina- 
ted or elected to the 
council of a 

or chief commissioner must be “ 


[1S61, c. 67,' ss. 45, 
46; 1909, s. I (I) ; 

1912, s. 3; 1919,2nd 
Sch. Ft., II.] 


legislative 
lieutenant-governor 
' ‘non- 


officials.” 

( 3 ) The Governor-General in Council may, with 
the approval of the Secretary of State 
^ Ciw. s. 6 ; 1912, xn Council, make rules as to the 
conditions under which and the 
manner in which persons resident in India may he 
nominated or elected members of any of those legis- 
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lative councils and as to the qualifications for being, 
and for being nominated or elected, a member of any of 
those councils, and as to any other matter for which 
rules are authorised to be made under this section, 
and as to the manner in which those rules are to be 
carried into effect. 

(3A) Rules made under this section may provide 
for the final decision of doubts or disputes as to the 
validity of an election. 

(3B) Subject to any rules made under this sec- 
tion, any person who is a ruler or 
[1916, s., ( )] subject of any state in India shall 
be eligible to be nominated a member of a legislative 
council. 


(I) All rules made under this section shall be 
[1909, ss. 6, 7 ; 1919, before both Houses of Parlia- 

2Qd Sch., pt. II.] ment as soon as may be after they 

are made, and those rules shall not be subject to 
repeal or alteration by the “Indian legislature or the 
local legislature.” 

The maximum number of members of a lieutenant-governor’s legis- 
lative council is one hundred. The actual number may be less according . 
to the rules framed under this section. One third of the total number 
of elected and nominated members of such legislative councils must 
be non-official. 


The Governor-General in Council with the approval of the Secretary 
of State is to make rules on the following matters : — (i) the conditions* 
under which and the manner in which persons resident in India may be 
nominated or elected ; (2) the qualifications for being a member of those 
councils ; (3) the qualifications for being nominated and elected* as mem- 
bers ; (4) the number of members ; (5) the number of members to form a 
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quorum ; (6) the term of office of members, (7) the manner of filling up 
casual vacancies of members and (8) the manner in which the above rules 
are to be carried into effect. Rules may also be made for the final decision 
of doubts and disputes as to the validity of elections. 

All rules so made shall have to be laid before both Houses of Parlia- 
ment and they are not subject to repeal or alteration by the Indian or local 
legislature. 


7 7, (1) When anew lieutenant-governorship^ is 

Power to. constitute Constituted under this Act, the 
”^1^1861*' Governor-General in Council may, 
47 . 49 ] by notification, with the sanction of 

His Majesty previously signified by the Secretary of 
State in Council, constitute the lieutenant-governor 
in legislative council of the province, as from a 
date specified in the notification, a local legislature^ 
for that province, and define the limits of the pro- 
vince for which the lieutenant-governor in legisla- 
tive council is to exercise legislative powers. 

(2) The Governor-General in Council may, by 
notification, extend the provisions 
[191-, s. relating to legislative 

councils of lieutenant-governors, subject to such 
modifications and adaptations as he may consider 
necessary, to any province for the time being under 
a chief commissioner®. 


§ I. “A new lieutenant-governorsbip.” 

Sec. 53 (2) lays down the procedure for constituting a new lieutenant- 
governorship. 

§ 2 *^Coiistitute a local legislature 

This sub-section is intended to give the effect of secs. 46, 47 and 49 
of Indian CounciFs Act of i86i. {Dociments I^pp. 208- 3og.) It was under 
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these enactments that local legislatures were established for the North- 
Western Provinces and Oudh (18S6), for Burma (1897), for Eastern 
Bengal and Assam (1905) and for Bihar and Orissa (iQia)* “The effect 
of these enactments appears to be that a new lieutenant-governorship 
cannot be created unless a i^ocal legislature is created at the same time.” 
{IlbcrL) 


55 3 . ^XMef Commissioaer,” 


See notes under sec. S<S. 


78. “(1) lieutenant-governor or a chief com- 


Meetings of legisla- 
tive councils of lieuten- 
ant-governors or chief 
commissioners. 

[1861, c. 67, ss. 45, 
46 ; igog, s. 4 ; 1912 
s. 3 : 1919, 2nd Sch., 
Pt. ir.] 


missioner who has a legislative 
council may appoint such times and 
places for holding the sessions of 
his legislative council as he thinks 
fit, and may also, by notification 


or otherwise, prorogue^ the council, and any meeting 
of the legislative council of a lieutenant-governor or a 
chief commissioner may be adjourned by the person 
presiding.” 


Every lieutenant-governor who has no executive 
council, and every chief commissioner who has a 
legislative council, shall appoint a member of his 
legislative council to be vice-president thereof. 

(2) In the absence of the lieutenant-governor or 
chief commissioner from any meet- 

[1916, ist Sch.] . e 1 • 1 - 1 f .1 .1 

ing of his legislative council the 
person to preside thereat shall he the vice-president of 
the council, or, in his absence, the member of the 
council who is highest in official rank among those 
holding office under the Crown® who are present at 
the meeting, or during the discussion of the annual 
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financial statement or, of any matter of general public 
interest or when questions are asked, the yice-presi- 
dent or the member appointed to preside. 

“(3) All questions at a meeting of the legislative 
[1919 2nd Sch. Pt. council of a lieutenant-governor or 
chief commissioner shall he deter- 
mined by a majority of votes of the members present 
other than the lieutenant-governor, chief commis- 
sioner, or presiding member, who shall, however, 
have and exercise a casting vote^ in case of an equality 
of votes. 

“(4) Subject to rules affecting the council, there 
shall be freedom of speech^ in the legislative councils 
of lieutenant-governors and chief commissioners. 
No person shall be liable to any proceedings in any 
court by reason of his speech or vote in those coun- 
cils, or by reason of anything contained in any official 
report of the proceedings of those eoimcils.” 

§ 1 “Prorogue.” 

See 7iotes imder sec, 

§2 “Crown/^ 

See notes tmdcf' sec, i, 

% 3 ^‘Casting vote/' 

See 770 ies 7mde7‘ sec. 41. - 

§ 4 “Freedom of Speech ” 

See 710 tes under sec. 6y, 

[ 79 .] Repealed by the Govermient of India 
Act, 1919, 
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80. (1) At a meeting of a local legislative 

Business at meetings, council (“other than a govemor’s 
I council”) no motion shall 

2nd Sch., Ft. 11 .] entertained other than a motion 

for leave to introduce a measure into the council for 
the purpose of enactment, or having reference to a 
measure introduced or proposed to he introduced into 
the council for that purpose or having reference to 
some rule for the conduct of liusiness in the council, 
and no business shall he transacted other than the 
consideration of those motions or the alterations of 
those rules. 

(2) Bepealed hy the Government of India Act, 1919. 

(3) Notwithstanding anything in the foregoing 

provisions of this section, the local 

[1909, ss. 5, 7 ; T912, 

ss. 1(1)3; 2nd government a province other 
Soh.,Pt. II.] f, , „ 

than a governor s province may, 
with the sanction of the Governor- G-eneral in Council, 
make rules authorising, at any meeting of the local 
legislative council, the discussion of the annual finan- 
cial statement of the local Government, and of any 
matter of general public interest, and the asking of 
questions, under such conditions and restrictions as 
may be prescribed in the rules. Eules made under 
this sub-section for any council may provide for the 
appointment of a member of the council to preside 
at any such discussion or when 
questions are asked in the place of 
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the lieutenant-governor or chief commissioner, as the 
case may he, and of the vice-president, and shall be 
laid before both Houses of Parliament as soon as 
may be after they are made, and shall not be subject 
to repeal or alteration by the “Indian legislature” 
or the local legislature. 

“( 4 ) The local government of any province (other 
[1919, 2nd sch., pt. ^^an a governor’s province) for 
which a local legislative council is 
hereafter constituted under this Act shall, before the 
first meeting of that council, and with the sanction 
of the Governor-General in Council, make rules for 
the conduct of legislative business in that council 
(including rules for prescribing the mode of promul- 
gation and authentication of laws passed by that 
council). 

“(6) The local legislature of any such province 
may, subject to the assent of the lieutenant-governor 
or chief commissioner, alter the rules for the conduct 
of legislative business in the local council (including 
rules prescribing the mode of promulgation and 
authentication of laws passed by the council) but any 
alteration so made may be disallowed by the Gover- 
nor-General in Council, and if so disallowed shall 
have no effect.” 

80 A. “( 1 ) The local legislature of any province 
has power, subiect to the provisions 

Powers of local ^ t 1 ^ a 1 

legisiatjires. [1919, s. 01 tliis Act, to Hialce laws for the 

peace and good government^ of the 
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territories for the time being constituting that 
province.” 

“(2) The local legislature of any jprovince may, 
subject to the provisions of the sub-section next 
following, repeal or alter as to that province any law 
made either before or after the commencement of 
the Government of India Act, 1919, by any authority 
in British India other than that local legislature. 

“(8) The local legislature of any province may 
not, without the previous sanction of the Governor- 
General, make or take into consideration any law — 

(rt) imposing or authorising the imposition of 
any new tax unless the tax is a tax sche- 
duled as exempted from this provision 
by rules made under this Act ; or 

(6) affecting the public debt of India, or the 
customs duties, or any other tax or duty 
for the time being in force and imposed 
by the authority of the Governor-General 
in Council for the general purposes of 
the government of India, provided that 
the imposition or alteration of a tax 
scheduled as aforesaid shall not be 
deemed to affect any such tax or 
duty ; or 

(c) affecting the discipline or maintenance of 
any part of His Majesty’s naval, military, 
or air forces ; or 
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{d) affecting the relations of the government 
with foreign princes or states ; or 

(e) regulating any central subject^ ; or 

{f) regulating any provincial subject® which has 
lieen declared hy rules under this Act 
to be, either in whole or in part, subject 
to legislation by the Indian legislature, 
in respect of any matter to wliich such 
declaration applies ; or 

{(j) affecting any power expressly reserved to 
the Governor-General in Council by any 
law for the time being in force ; or 

{h) altering or repealing the provisions of any 
law which, having been made before the 
commencement of the Government of 
India Act, 1919, by any authority in 
British India other than that local legis- 
lature, is declared by rules under this 
Act to be a law which cannot be repealed 
or altered by the local legislature with- 
out previous sanction ; or 

(i) altering or repealing any provision of 

Act of the Indian legislature made after 
the commencement of the Government 
of India Act, 1919 which hy the provi- 
sions of such first-mentioned Act may not 
he repealed or altered hy the local legisla- 
ture without previous sanction 


347 



THE INDIAN CONSTITUTION. 


[Sec. RoA. 


“Provided that an Act or a provision of an Act 
made by a local legislature, and subsequently 
assented to by the Governor-General in pursuance of 
this Act, shall not be deemed invalid by reason only 
of its requiring the previous sanction of the Gov- 
ernor-General under this Act.” 

“(d) The local legislature of any province has 
not- power to make any law affecting any Act of 
Parliament.” 

This cection deals with the legislative powers of all local legislatures 
including- Governor’s legislative councils : it represents sec. 79 of the 
Government of India Act, 1915, as revised on the lines recommended in 
the Functions Committee’s Report {paras 2S-JS. pp, 241 io 24J of Ft. IL 
of this book,) 

One important object of the revision has been to limit the number of 
cases in which previous sanction of the Governor- General is required 'to 
Provincial Bills, and at the same time to make the statutory list of such 
cases complete, so as to avoid continuance of the practice whereby Bills 
not included in such list had to be submitted for previous sanction under 
‘‘executive oi'der.” It will be observed that the section follows the pi*o- 
visions of the hitherto existing law in conferring general powers of legis- 
lation on the local legislature of a province subject to the requirement of 
the Governor-General’s previous sanction in the case of certain classes of 
Provincial Bills. Absence of previous sanction cannot, however, be made 
a ground for attacking the validity of a Bill which has received the assent 
of the Governor-General. This arrangement renders possible a distri- 
lUition of legislative power between the Indian Legislature and the Pro- 
vincial Legislatures without subjecting the validity of Provincial Acts to 
challenge in the Courts on the ground that such Acts involve an invasion 
of the sphere of the Indian Legislature. See Notes under sec. 6j ante, 

§ 1. “Peace, and good government 

These, or words nearly similar, have been used in most of the Consti- 
tutional Acts passed by the Imperial Parliament conferring local legisla- 
tures on British Colonies. The local legislature has not general power 
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to make laws for ‘klie peace, order, and good government ” of a province, 
for this power is subject to tlie several restrictions enumerated in sub- 
sections 3 and 4 below. A c|uestion may be raised as to whether the 
words “for the peace and good government of the territories for the 
time being constituting that province” will prevent the local legisla- 
ture from passing a law which may be confined in its operation to a 
particular district. 

The judgment of the Privy Council delivered by Lord Halsbury, L. C. 
in l^ie case Riel v. The Queen^ 10 App, Ca, 678, 1885 has an important 
bearing on this sub-section : — 

“It appears to be suggested that any provisions differing from the 
provisions which in this country have been made for administration, peace, 
order, and good government cannot, as matters of law, be provisions for 
peace, order and good government in the territories to which the statute 
relates ; and, farther, that if a Court of law should come to the conclusion 
that a particular enactment was not calculated, as a matter of fact and 
policy, to secure peace, order, and good government, that they would be 
entitled to regard any statute directed to these objects, but which a Court 
should think likely to fail of that effect, as ultra vires and beyond the 
competency of the Dominion Parliament, to enact. Their lordships are of 
opinion that there is not the least colour for such a contention. The words 
of the statute are apt to authorize the utmost discretion of enactment for 
the attainment of the objects pointed to. They are words under which the 
widest departure from criminal procedure, as is known and practised in 
this country, have been authorized in Her Majesty’s Indian Empire. Forms 
of procedure unknown to the English Common Law have there been estab- 
lished and acted upon, and to throw the least doubt upon the validity of 
powers conveyed by those words would be of widely mischievous conse- 
quence.” (jo App, Ca. 6y8^ z88s.) 

§ 2. ‘‘Regulating any central subject.” 

See paras 2g-jj of the Functions Committee's Report^ pp. 242-246^ Part 
II, of this book. See also Fart 3 of the Report of the Functions Com- 
mittee,, pp. 232-268 of Part II of this book, 

§ 3. “Regulating any provincial subject etc ” 

See para 40 of the Fimctiom Committees Report, {p. 2go of Part If, 
of this book,) 
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SOB. “An official shall not be qualified for elec- 
tion as a member of a local legisla- 

Vacation of seats in . . /y. • i 

local legislative conn- tlVB COUllCll, and it ally nOll-OIIlCial 

ciis. [1919, s. 14.] jiiember of a local legislative coun- 
cil, whether elected or nominated, accepts any office^ 
in the service of the Crown in India, his seat on the 
council shall become vacant ; 

“Provided that for the purposes of this ]irovision 
a minister shall not be deemed to be an official and 
a person shall not be deemed to accept office on 
appointment as a minister.” 

§ 1. “Accepts any office ” 

Here “office” includes any paid whole-time appointment under the 
Crown in India except appointments as ministers. This section provides 
that officials (for definition of “officials” see sec. 134) shall not be qualified 
for election as members of a local legislative council, and that acceptance 
of office in the service of the Crown in India by a non-official member 
of a Legislative Council renders his seat vacant, but for the purpose of 
this section a minister is not to be deemed an official. Hence if an 
elected or nominated member of council accepts office on appointment 
as minister^ his seat on the council will not become vacant such 
a member will not have to seek re-election (as used to be the practice in 
England) or re-nomination. It appears that ministers alone enjoy this 
privilege of continuing as members of the legislature without having to 
seek re-election or re-nomination. But the privilege does not extend to 
Council secretaries where seats become vacant on appointment as such 
(unless, of course a wider connotation is given to the word “minister” and 
the Council secretaries who undoubtedly form part of the provincial 
ministry are taken to fall under the category of ministers) : they must 
have to be re-elected or re-nominated within six months of their appoint- 
ment, if they ^ire to continue to hold office as Council Secretaries. 
See notes under sec, 
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800 . “It shall not be lawful for any member of 
any local legislative council to 

Measures affecting . i . 

public revenue. [1919, introduce, without the previous 
2nd Sch., rt. I.] sanction of the governor, lieutenant- 

governor or chief commissioner, any measure affect- 
ing the public revenues of a province or imposing 
any charge on those revenues.” 

See Notes under sec. 67 A. 


81 . ( 1 ) When “Bill” has been passed “by” 

a local legislative council, the gov- 

to of 

local legislatures. emoi', lieutenaut-govemor or 'chief 

c. 67, s. 39 5 .. 

1912, ss. I (I), 3; 1919, commissioner, may declare mat he 
2nd Sob., Pt. iL] assents to or withholds his assent 


from the “Bill.” 


( 2 ) If the governor, lieutenant-governor or chief 
commissioner withholds his assent from any such 
“Bill,” the “Bill shall not become an Act.” 


( 3 ) If the governor, lieutenant-governor or chief 
commissioner assents to any such 

[1861, c. 67 j ss. 40, 

48; 1912, ss. I (1)3; “Bill,” he shall forthwith send an 
1919, 2nd Sch., Pt. II.] ,1 ,. j, ,, A i r. i.1 

authentic copy of the Act to the 
Governor-General, and the Act shall not have validity 
until the Governor-General has assented thereto and 
that assent has been signified by the Governor-General 
to, and published by, the governor, lieutenant-gover- 
nor or chief commissioner. 


(I) Where the Governor-General withholds his 
assent from any such Act, he shall signify to the 
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governor, lieutenant-governor or chief commissioner 
in writing his reason for so withholding his assent. 

81A. — “(1) "Where a Bill has been passed by a 
local legislative council, the gover- 

Return and reserva- i • . 

tion of Bills. [1919,8. nor, lieutenant-governor or ehiet 

1 3 *1 

commissioner may, instead of declar- 
ing that he assents to or withholds his assent from 
the Bill, return the Bill to the council for reconsidera- 
tion, either in whole or in part, together with any 
amendments which he may recommend, or, in cases 
prescribed by rules under this Act may, and if the 
rules so require shall, reserve the Bill for the conside- 
ration of the Governor-General. 

“(2) Where a Bill is reserved for the considera- 
tion of the Governor-General, the following provi- 
sions shall apply : — 

(a) The governor, lieutenant-governor or chief 
commissioner may, at any time within 
six months from the date of the reserva- 
tion of the Bill, with the consent of the 
Governor-General, return the Bill for 
further consideration by the Council 
with a recommendation that the council 
shall consider amendments thereto : 

{b) After any Bill so returned has been fur- 
ther considered by the council, together 
with any recommendations made by the 
governor, lieutenant-governor or chief 
commissioner relating thereto, the Bill, 
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if re-affirmed with or without amend- 
ment, may he again presented to the 
governor, lieutenant-governor, or chief 
commissioner : 

{c) Any Bill reserved for the consideration of 
the Governor-General shall, if assented 
to hy the Governor-General within a 
period of six months from the date of 
such reservation, become law on due 
publication of such assent, in the same 
way as a Bill assented to by the gover- 
nor, lieutenant-governor or chief commis- 
sioner but, if not assented to by the Gov- 
ernor-General within such period of six 
months, shall lapse and be of no effect 
unless before the expiration of that 
period either — 

{i) the Bill has been returned hy the 
governor, lieutenant-governor or chief 
commissioner, for further consideration 
by the council ; or 

(ii) in the case of the council not being in 
session, a notification has been published 
of an intention so to return the Bill at 
the commencement of the next session. 

“(3) The Governor-General may (except where 
the Bill has been reserved for his consideration), ins- 
tead of assenting to or withholding his assent from 
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any act passed by a local legislature, declare that he 
reserves the Act for the signification of His Majesty’s 
pleasure thereon, and in such case the Act shall not 
have validity until His Majesty in Council has signi- 
fied his assent and his assent has been notified by the 
Governor-General. 

This section provides that a Governor, or other head of a 
Province, may, instead of assenting to or withholding assent from 
a Bill passed by a Legislative Council, either return such Bill to 
the Council for reconsideration with suggested ammendments, or re- 
serve the Bill for considei'ation of the Governor-General. The pro- 
visions as to reservation follow the lines proposed by the Functions 
Committee {Functions Report^ paras^ 55 to jp), and allow of a 
reserved Bill being returned for reconsideration by the Council 
which passed it ; the definition of the classes of Bills which are to 
be subject to reservation is left to rules. 

The section further provides (sub-section (3) ) that the Governor- 
General may, instead of himself assenting to or withholding assent 
from a Provincial Act, reserve such Act “for the signification of 
His Majesty’s pleasure thereon.’’ But this further power of reservation 
will not apply to a Bill reserved by a governor. The Royal power of 
veto has never been used, so far as laws passed by Parliament are 
concerned, ever since 1707 ; it is, however, not infrequently exercised in 
the case of laws passed by colonial legislatures ; and it is likely 
. that it may have to be frequently exercised in the case of Indian 
laws. 

82. (1) When an Act has been assented to by 
Power of Crown to dis- the Governor-General, he shall send 

?atar^ti 8 ?/°r 67 fss' ^0 the Secretary of State an authen- 
sd 3 .,'pt! copy thereof, and it shall be 
lawful for His Majesty “in Oouneil” 
to signify, his disallowance of “the” Act. 

( 2 ) Where the disallowance of an Act has been 
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SO signified, the governor, lieutenant-governor or 
chief commissioner shall forthwith notify the dis- 
allowance, and thereupon the Act, as from the date 
of the notification, shall become void accordingly. 

[ 83 .] *ILepealed hy the Government of India Act, 
1919. 


VALIDITY OF INDIAN LAWS. 


Removal of doubts as 
to validity of certain 
Indian laws. [1861, c. 
67, ss. 14, 24, 33 ; 1871 
c. 34, s. I.] 


84 . ( 1 ) A law made hy any 
authority in British India shall not 
be deemed invalid solely on account 
of any one or more of the following 
reasons : — 


(a) in the case of “an Act of the Indian legis- 

p , lature” or a local legislature, because 

[1861, c. 67, s. 24 ; O’ 

1916 s. 2(2 ^ : 1919, 2ad it affects the prerogative of the 
Sch, Pt. 11.] o 

Crown^ ; or 

(b) in the ease of any law, because the requisite 

proportion of “non-official” members 

ri86i, c. 67, ss. 14, 

33 ; 1912, ss. I (I) 3 ; was not complete at the date of its 
1919* 2 nd Sch. Pt II.] . . J • i. 1.1 -1 

introduction into the council or its 
enactment ; or 


(c) in the ease of “an Act of” a local legislature,. 

because it confers^ on magistrates, 
i9i2^s*s. being justices of the peace^ the same 

2nd Sch. Pt IL) -1-^ -n *1- i 

jurisdiction over European British 
subjects as that legislature, hy Acts duly made, could 
lawfully confer on magistrates in the exercise of 
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authority over other British subjects in the like 
cases. 

A law made by any authority in British India 
and repugnant to any provision of 
[1916, s. 2 (2).] this or any other Act of ^Parliament 
shall, to the extent of that repug- 
nancy, but not otherwise, be void. 

“(2) Nothing in the Government of India Act, 
1919, or this Act, or in any rule 
[1919, s., 16 (2)]. made thereunder, shall be construed 
as diminishing in any respect the 
powers of the Indian Legislature^ as laid down in 
section sixty-five of this Act, and the validity of any 
Act of the Indian legislature or any local legisla- 
ture shall not be open to question in any legal pro- 
ceedings® on the ground that the Act affects a provin- 
cial subject or a central subject, as the case may be, 
and the validity of any Act made by the governor of 
a province shall not be so open to question on the 
ground that it does not relate to a reserved subject.” 

§1' “The prerogfative of the Crown.” 

‘Trerogatives^^ are the residuary fractions and remnants of the sove- 
reign power which, unimpaired by legislation and revolution, remain vest- 
ed in the Crown. They are the products and survivals of the Common 
Law and are not the creatures of statutes. Statute law tends gradually 
to invade and diminish the domain of prerogative. Among the examples 
of prerogatives the following may be mentioned : — 

(i) The exercise of the ordinary executive authority by the Crown, 
through Ministers of State ; subject to ceitain legal and 
customary restraints such as the control of the House of 
Commons by vittue of its power to refuse supplies* 
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(2) Dissolution and Prorogation of Parliament. 

(3) The administration of justice in the name of the Crown, 

through judges and counsel appointed by the Crown. 

(4) The pardon of offenders. 

(5) Command of the Army and Navy. 

(6) Foreign affairs : peace and war. 

(7) Accrediting and receiving Ambassadors, 

(8) Entering into treaties with foreign nations. 

(9) Recognition of foreign states. 

(10) Appropriating prizes of war. 

(ir) Sharing legislation ; right to veto. 

(12) Allegiance, right of the Crown to the allegiance and service of 

its subjects. 

(13) Ecclesiastical authority with respect to the Church of England. 

(14) Control over titles, honours, precedence, franchises, etc, 

coining money, superintendence over infants, lunaticis, and 
idiots. 

\r 5) Special remedies against the subject, such as intrusion, distress, 
escheat^ extent. 

(16) Lordship of the soil. 

A number of these prerogatives have become obsolete through disue- 
tude, although they have never been swept away by Act of Parliament. 
Others of them have been cut down and reduced to matters of form or 
denuded of most of their former vigour and activity. Garmn. 

§ 2 “Because it confers etc ” 

The Madras and Bombay legislatures passed certain Acts which were 
adjudged invalid on the ground of interference with the rights of European 
British subjects. {^See R. vs, Reay, 7 Bo 7 n. Cr. 6) : to confirm these pro- 
vincial Acts an Indian Act (XXII of. 1870) was passed in 1870. As Indian 
legislation could not confer on local legislatures the requisite power in 
future, it was conferred by an Act of Parliament in 187 r. 

§ 3» “Justices of the Peace/' 

In England these Justices of the Peace are appointed by the Lord 
Chancellor in the name of the Crown, They are chosen out of the county 
gentlemen who have a certain amount of property, and who, at their Court 
of Quarter Sessions, have command over all the money collected by 
taxes for the general use of the county — as for instance^ for building 
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gaols, prosecuting offenders, and payment of salaries to county officials. 

In India it was the judicial charter of 1726 that enabled the governor 
or president and the five seniors of the council to be justices of the peace 
who were to hold quarter sessions four times in the year, with jurisdic- 
tion over all offences except high treason. The Regulating Act of 1773 
empowered the Governor- General and council and the chief justice and 
other judges of the Supreme Court to act as justices of the peace, and for 
that purpose to hold quarter sessions. The Charter Act of 1813 enacted 
that these justices were to have jurisdiction in cases of assault or 
trespass committed by British-born subjects on Indians, and also in cases 
of small debts due to Indians from British-born subjects. An Act of 1832 
(2 & 3 Will IV, c. 1 1 7) authorized the appointment of persons other than 
covenanted civilians to be justices of the peace in India. “A judge or 
magistrate cannot try a European British subject unless he is a justice of 
the peace. High Court judges, sessions judges, district magistrates, and 
presidency magistrates are justices of the peace ex-officio. In other 
cases a justice of the peace must be a European British subject.” — Ilbert. 

§ 4. “Nothing dimimshing. . -powers of the 

Indian Legislature ’’ 

As regards the Indian Legislature no formal limitation is proposed of 
the general powers of legislation conferred by sec. 65 of this Act, but it is 
contemplated that the Indian Legislature will, as a matter of custom and 
convention, abstain from legislating on Provincial subjects, except where 
those subjects are declared by the Rules of classification made under 
sec. 45 A to be subject to* Indian Legislation {Functions Report^ para jj). 

§ 5 “Shall not be open to question in any legal proceedings.” 

It is important to note that,. though the Act provides for a division of 
functions between the Central Government and Provincial^Governments 
similar to that which is to be found in Federal Constitutions, it is not 
contemplated that questions as to the dividing line between the spheres 
of the central and provincial authorities shall be the subject of legal 
decision in the Courts (M. C. Report, para. 212, 239). Provision is made 
by sec. 45A for the making of rules which will provide for the settlement 
of doubts as to whether “ any matter does or does not belong to a Pro- 
vincial subject,” and the intention is that the Rules framed shall provide 
for such doubts being decided by administrative authcaity, i.e*^ by the 
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Governor-General in Council subject to the control of the Secretary of 
State, whose duty it will be to check any tendency on the part of the 
Central Government to take too restrictive a view as to the subjects in- 
cluded in the Provincial sphere. 

This subsection expressly provides that the validity of any Act of the 
Indian^ legislature or of a local legislature shall not be questioned in any 
legal proceedings by reason of the distinction now made between central 
and provincial subjects. 

PART VI A. 

STATUTORY COMMISSION. 

84A. — (1) At the expiration of ten years after 

statutory commission, the passing of the Government of 
[ 1919 , s. 41-3 India Act, 1919, the Secretary of 

State, with the concurrence of both Houses of Parlia- 
ment, shall submit for the approval of His Majesty 
the names of persons to act as a commission for the 
purposes of this section. 

(2) The persons whose names are so submitted, 
if approved by His Majesty, shall he a commission 
for the purpose of inquiring into the working of the 
system of government, the growth of education, and 
the development of representative institutions, in 
British India, and matters connected therewith, and 
the commission shall report as to whether and to 
what extent it is desirable to establish the principle 
of responsible government, or to extend, modify, or 
restrict the degree of responsible government then 
existing therein, including the question whether the 
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establishment of second chambers of the local legisla- 
tures is or is not desirable. 

(3) The commission shall also inquire into and 
report on any other matter affecting British India 
and the provinces, which may be referred to the 
commission by His Majesty. 

This is an entirely new section which provides for the appointment of 
the first of the Commissions which are to survey periodically the political 
situation in India, to investigate th^ working of the changes introduced 
by the Government of India Act, 1919, and to advise as to the future. 
{See M, C R. paras 261^ 264, 288 quoted below 

The names of the proposed Commissioners are to be submitted, when 
the time comes for their appointment, for the approval of both Houses of 
Parliament. This periodical survey of conditions in India by Commis- 
sions appointed with the approval of Parliament is a vital element in the 
scheme for the gradual transfer of responsibility outlined in the M. C. 
Report, and it has therefore been considered essential to make definite 
provision now for the appointment of the first Commissioners (in 1929) 
ten years from the date of the passing of the Government of India Act, 
1919, so that the prospect of their appointment may be kept steadily in 
view, and the enquiry which they are to conduct may be recognised from 
the inception of the reforms as an important factor in the process of future 
development. 

“We regard it as essential, if the terms of the announcement of 
August 20 are to be made good, that there should from time to time come 
into being some outside authority charged with the duty of re-surveying 
the political situation in India and of readjusting the machinery to the 
new requirements. We would provide, therefore, that ten years after 
the first meeting of the new councils established under the Statute a com- 
mission should be appointed to review the position. Criticism has been 
expressed in the past of the composition of Royal Commissions, and it is 
our intention that the commission which we suggest should be regarded 
as authoritative and should derive its authority from Parliament itself. 
The names of the commissioners, therefore, should be submitted by the 
Secretary of State to both Houses of Parliament for approval by resolu- 
tion. The Commissioners’ mandate should be to consider wh^th^r by 
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the end of the term of the legislature then in existence it would be possible 
to establish complete responsible'government in any province or provinces, 
or how far it would be possible to approximate to it in others ; to advise 
on the continued reservation of any departments for the transfer of which 
to popular control it has been proved to their satisfaction that the time 
had not yet come ; to recommend the retransfer of other matters to the 
control of the Governor in Council if serious mal-administration were 
established ; and to make any recommendations for the working of res- 
ponsible government or the improvement of the constitutional machinery 
which experience of the systems in operation may show to be desirable. 
We intend these propositions to be read rather as an indication of our 
general intentions than as- an attempt to draft the actual terms of the 
reference to the commission.”— Jf. C, R, para 261, 

“Inasmuch as complete responsible government essentially depends 
upon the existence of an electorate sufficiently active and cognisant of 
affairs to hold their representatives effectively to account we think that 
one of the most important duties of the commission will be to examine 
the growth of capacity and responsibility in the electorates. The approxi- 
mation to complete responsibility must depend, among other things, on 
the growth of the electorate and on the measure in which they give evi- 
dence of an active and intelligent use of the franchise. We wash to attain 
complete responsibility where we can and as early as we can, and \ve 
intend that its attainment should depend upon the efforts of the Indian 
people themselves. It would not be fair to give it to them till they fulfil 
the necessary conditions.” —M, C, R. para 264. 

“ It should equally be the duty of the Commission to examine and 
report upon the new constitution of the Government of India, with parti- 
cular reference to the working of the machinery for representation, the 
procedure by certificate, and the results of joint sessions. The commis- 
sion will, doubtless, if they see fit, have proposals to make for further 
changes in the light of the experience gained.”— C. i?., para 2SS. 

The Committee are of opinion that the Statutory Commission should 
not be appointed until the expiration of ten years, and that no changes of 
substance in the constitution, whether in the franchise or in the lists of 
reserved and transferred subjects or otherwise, should be made in the 
interval The Commission will be fully empowered to examine the work- 
ing of the constitutions in all their details in the provinces, and to advise 
whether the time has come for full responsible government in each pro- 
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vince, or in tlie alternative whether and to what extent the powers of self- 
government already granted should be extended, or modified, or restricted. 
It should be clearly understood, also, that the Commission should be em- 
powered to examine into the working of the Government of India and to 
advise in I'espect of the Government of India no less than in respect of 
the provincial governments.”-“'y. 5! C, i?. 


PART VI I. 

SALARIES, LEAVE OF ABSENCE, VACATION OF 
OFFICE, APPOINTMENTS ETC- 

85. (1) There shall be paid to the Governor- 
General of India and to the other 

ef^oTgovernotgrae"ri persoBS mentioned in the Second 
tiabintndif "[rni: Schedule to this Act, out of the 
C.67.’ India, such salaries, not 

s. 4; 1880, S.2, Sch. exceeding in any case the maximum 

I ; 1912, s. I (i).J ^ 

specified in that behalf in that 
Schedule, and such allowances (if any) for equipment 
and voyage, as the Secretary of State in Council may 
hy order fix in that behalf, and, subject to or in de- 
fault of any such order, as are payable at the com- 
mencement of this Act : 

(2) Provided as follows : — 

(a) an order affecting salaries of members of 
[1861, c.ey, S.4.] Governor-General’s executive 

council may not be made without 
the concurrence of a majority of votes at a meeting 
of the Council of India : 
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( 5 ) if any person to whom this section applies 
holds or enjoys any pension or 
salary, or any office of profit under 
the Crown or under any pnhlic 
office, his salary under this section shall be reduced 
by the amount of the pension, salary or profits of 
office so held or enjoyed by him ; 

(c) nothing in the provisions of this section with 
^ , respect to allowances shall authorise 

the imposition of any additional 
charge on the revenues of India. 

(e 3 ) The remuneration payable to a person under 
this section shall commence on his 
76^^^8s3, s%s taking upon himself the execution 

Sch office, and shall be the whole 

profit or advantage which he shall 
enjoy from his office during his continuance therein. 

“Provided that nothing in this sub-section shall 
apply to the allowances or other forms of profit and 
advantage which may have been sanctioned for such 
persons by the Secretary of State in Council.” 

86. ( 1 ) The Governor-General in Council may 

Leave of absence to grant to any of the members of his 

members of executive ,• -'i n n 

Councils, [isei, C.67, executive council “other than the 
t9i6!’4%%nd Schi commander- in-chief” and a gover- 
nor in council and a lieutenant- 
governor in council may grant to any member of his 
executive council, leave of absence under medical 
certificate for a period not exceeding six months. 
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( 2 ) Where a member of council obtains leave of 
absence in pursuance of this section, he shall retain 
his office during his absence, and shall on his return 
and resumption of his duties be entitled to receive 
half his salary for the period of his absence ; but if 
his absence exceeds six months his office shall become 
vacant. 

SI. (1) If the Governor-General, or a governor, 
r. • V « f., oh or the commander-in-ehief of His 

Provisions as to ab- ^ 

sence from India or Maiestv’s forces in India, and “save 

presidency. [1793 s- 37 : J •' 

1833 s. 79; 1912. I ill the case of absence on special 

(i), 1919, 2nd Soh. Ft. i- r 

11, i-ii.] duty or on leave under a medical 

certificate”, if any member of the Executive Council 
of the Governor-General, “other than the commander- 
in-chief” or any member of the executive council of a 
governor, “or of a lieutenant-governor” departs from 
India, intending to return to Europe, his office shall 
thereupon become vacant. 

2. Sithsedions ( 2 ), (jj, f^)and(s) of this section wert repealed hy the 
Second Schedule to the Government of India (Amendment) Act, igi6 (6 Sf Geo. 

s> C.37) . 

[88.] Repealed by the Second Schedule (Jdt. Ill) 
of the Government of India Act, 1919 . ' 

89 . (1) If any person appointed to “the office of 
rower for Governor- Govemoi'-General” is in India on or 

General to exercise ^ ^ ^ • i 

powers before taking after the cvent ou wfiicfi lie IS to 

seat. [1858, s. 63; 1919 1 n • 7 -x „ x 

2nd seb, Ft, III.] succeed, and thinhs it necessary to 
exercise the powers of Governor-General before he 
tahes his seat in council, he may make known by 
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notification his appointment and his intention to 
assume the ofiice of Governor-General. 

(2) After the notification, and thenceforth until 
he repairs to the place where the council may as- 
semble, he may exercise alone all or any of the powers 
which might be exercised by the Governor-General 
in Council. 


( 3 ) All acts done in the council after the date 
of the notification, but before the communication 
thereof to the council, shall be valid, subject, never- 
theless, to revocation or alteration by the person 
who has so assumed the office of Governor- General. 


(tt) When the office of Governor- General is as- 
sumed under the foregoing provision, 

[1858, s* 63, X 9 ^ 9 } i.7 • •j I • jj 1 • 1 i, 

4, 1919, 2nd sch., pt, the Vice-president, or, if he is absent, 
the senior member of the council 
“other than the commander-in-chief” then present, 
shall preside therein, wuth the same powers as the 
Governor-General would have had if present. 


90 . ( 1 ) If a vacancy occurs in the ofiice of Gover- 
Temporary vacancy nor-General when there is no suc- 

in office of Governor- . 

General. [1861, c. 67. s- cessor 111 India to Supply the 
50; 1912, S. 4- (O 1919, iU /-( J 5 T> • 

2nd Sch. Pt. 111.3 vacancy, the Governor “of a Presi- 
dency,” who was first appointed to the office of Gover- 
nor by His Majesty shall hold and execute the 
office of Governor- General until a successor arrives 
or until some person in India is duly appointed 
thereto. 
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(2) Every such acting Governor- General, while 
acting as such, shall have and may 
c. 67 /s? 5 o’]^° ’ exercise all the rights and powers of 
the ofB.ce of Governor-General, and 
shall be entitled to receive the emoluments and ad- 


vantages appertaining to the office, foregoing the 
salary and allowances appertaining to his office of 
governor ; and his office of governor shall be supplied, 
for the time during which he acts as Governor- 
General, in the manner directed hy this Act -with res- 


pect to vacancies in the office of Governor. 


(3) If, on the vacancy occurring, it appears to 
the governor, who by virtue of 
igii'ind.Sch^ptiH.j sectioii holds and executes the 
office of Governor-General, neces- 


sary to exercise the powers thereof before he takes his 
seat in council, he may make known by notification 
his appointment, and his intention to assume the office 
of Governor- General, and thereupon the provisions 
of “section eighty-nine of” this Act shall apply. 

(4) Until such a Governor has assumed the office 
[1793, ss. 29, 30; of Govemor- General, if no successor 

iS33,s. 62; i86i,c. 67, . 

S.51; 1909, s. 4 (i), IS on the spot to supply such 

J919, 2nd Sch. P(s. . . 1 7 . „ , 

iMii.] vacancy, the vice-president, or, if he 

is absent, the senior member of the executive council, 
(“other than the commander-in-chief,”) shall hold 
and execute the office of Governor-General until the 


vacancy is filled in accordance with the provisions of 
this Act. 
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( 5 ) Every vice-president or 
council so 


other 


memher of 
Governor- 


acting as 

f.62; t86i,'c.%’, s.si’j General, while so acting, shall have 
1909, s. 4.1 exercise all the rights and 

powers of the office of Governor- General, and shall 
be entitled to receive the emoluments and advantages 
appertaining to the office, foregoing his salary 
and allowances as memher of council for that 
period. 


91. ( 1 ) If a vacancy occurs in the office of 
Temporary vacancy govemor when uo successor is on 

[179^ ss. 29,®^3r”o'^i supply the vacancy, the 

1833, s. 63 ; 1909, s. 4; vice-president, or, if he is absent, 
2nd sch. Pt. III.] the senior member of the governor’s 
executive council, or, if there is no council, the chief 
secretary to the local government, shall hold and 
execute the office of governor until a successor 
arrives, or until some other person on the spot is 
duly appointed thereto. 

( 2 ) Every such acting governor shall while 
acting as such, be entitled to re- 
s. 63f?9i2is!V{/w^’ ceive the emoluments and advan- 
tages appertaining to the office of 
governor, foregoing the salary and allowances 
appertaining to his office of member of council or 
secretary. 

92. ( 1 ) If a vacancy occurs in the office of a 
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member of the executive council of the Governor- 


Temporary vacancy 
in office of member of 
an executive council. 
[1793, ss. 31, 34 ;i86i, 
c. 67, s. 27 ; 1912, .<!. I 
(I); 1919, 2nd Scb. 
Pt IL] 


General (“other than the com- 
mander-in-chief”) or a member of 
the executive council of a governor, 
and there is no successor present 
on the spot, the Governor-General 


in Council or governor in council, as the case may be, 


shall supply the vacancy by appointing a temporary 


member of council. 


(2) Until a successor arrives the person so ap- 
pointed shall hold and execute the office to which he 
has been appointed, and shall have and may exercise 
all the rights and powers thereof, and shall be entitled 
to receive the emoluments and advantages appertain- 
ing to the office, foregoing all emoluments and advan- 
tages to which he was entitled at the time of his 
being appointed to that office. 


(3) If a member of the executive council of the 


[1919, 2nd Scb., Pts. Governor-General (“other than the 
commander-in-chief”) or any mem- 
ber of the executive council of a governor is, by 
infirmity or otherwise, rendered incapable of acting 
or of attending to act as such, or is absent on leave 
or special duty, the Governor- General in Council or 
governor in council, as the case may be, shall appoint 
some person to be a temporary member of council. 

(4) Until the return to duty of the member so 


[1919, 2 nd Scb., 
Pt. in.] 


incapable or absent, the person tem- 
porarily appointed shall hold and 
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execute the office to which he has been appointed, 
and shall have and may exercise all the rights and 
powers thereof, and shall he entitled to receive half 
the salary of the member of council whose place he 
fills, and also half the salary of any other office which 
he may hold, if he hold any such office, the remain- 
ing half of such last named salary being . at the dis- 
posal of the Governor-General in Council or Governor 
in Council, as the case may be. 

( 5 ) Provided as follows : — 

(a) no person may be appointed a temporary 
[1919, 2 nd Sch., Pt. niember of council who might not 

* have been appointed to fill the ' 
vacancy supplied by the temporary appointment ; and 

(b) if the Secretary of State informs the Gover- 

nor-General that it is not the inten- 

[1874, C. 91 S. 2.] 

tion of His Majesty to fill a vacancy 
in the Governor- General’s executive council, no tem- 
porary appointment may be made under this section 
to fill the vacancy, and if any such temporary ap- 
pointment has been made before the date of the 
receipt of the information by the Governor-General, 
the tenure of the person temporarily appointed shall 
cease from that date. 

93 . (1) A nominated or elected member, of 

„ . . , “either chamber of” the Indian 

Vacancies in legisla- 

tive councils. [ 1861, c. “Legislature” or of a local legislative 

4 ^ J ^ 

1912 s«. I (I) 3 ; 1919, council may resign his office to the 

2nd Sch„ Pt. II.] ^ , 

Governor-General or to the gover- 
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nor, lieutenant-governor or chief commissioner, as the 
case may be, and on the acceptance of the resignation 
the ofS.ce shall become vacant. 


( 2 ) If for a period of two consecutive months any 
C1892, s. 4 (I) ; 1912, member is absent from India 

ss. I (I), 3.] unable to attend to the duties of 

his office, the Governor-General, governor, lieutenant- 


governor or chief commissioner, as the case may be, 
may, by notiScation published in the Government 
Gazette, declare that the seat in council of that mem- 
ber has become vacant. 


94. Subject to the provisions of this Act, the 
Secretary of State in Council may, 
2, 3; 1853, s. 32, 1916, With the concurrence of a majority 

1st Sch»"l 

of votes at a meeting of the Council 
of India, make rules as to the absence on leave or 
special duty of persons in the service of the Crown 
in India, and the terms as to continuance, variation 
or cessation of pay, salary and allowances on which 
any such absence may be permitted. 


95 . ( 1 ) The Secretary of State in Council, with 
„ , , the concurrence of a majority of 

as to Indian appoint- votes at a meeting of the Council of 

ments. [1833, s. 78, ^ 

1858,^.30, 1919; 2nd India, may make rules for distribut- 
ing between the several authorities 
in India the power of making appointments to and 
promotions in “military” offices under the Crown in 
India, and may reinstate “military” officers and 
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servants suspended or removed by any of those 
authorities. 


(2) Subject to such rules, all appointments to 
offices and commands in India, and 

[1858, s. 30.] ’ 

all “military” promotions, which, by 
law, or under any regulations, usage or custom, are, 
at the commencement of this Act, made by any 
authority in India, shall, subject to the qualffica- 
tions, conditions and restrictions then affecting such 
appointments and promotions, respectively, continue 
to be made in India by the like authority. 


96. No native of British India, nor any subject 
No disabilities in res- 0^ His Majesty resident therein, 


pect of religion, colour 
or place of birth. [1833, 
s. 87 ; 1914, s. 3.] 


shall, by reason only of his religion, 
place of birth, descent, colour, or 


any of them, be disabled from holding any office 


under the Crown in India. 


96 A. Notwithstanding anything in any other 
OnaiiEcationofraiers eiiactmeiit, the Govemoi’- General in 
±”,S'S=f SS Council, with the approval, of the 
Secretary of State in Council, may, 
by notilication, declare that, subject to any conditions 
or restrictions prescribed in the notification, any 
named ruler or subject of any state in India shall he 
eligible for appointment to any civil or military office 
under the Crown to which a native of British India 
may he appointed, or any named subject of any state, 
or any named member of any independent race or 
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tribe, in territory adjacent to India, shall be eligible 
for appointment to any such military office. 


PART VII A 

THE CIVIL SERVICES IN INDIA. 

96 B. “(1) Subject to the provisions of this Act 
and of rules made thereunder, every 
iSk! '■ person in the civil service of the 

Crown in India holds office during' 
His Majesty’s pleasure, and may be employed in any 
manner required by a proper authority within the 
scope of his duty, but no person in that service may 
be dismissed by any authority subordinate to that by 
which he Avas appointed, and the Secretary of State 
in Council may (except so far as he may provide by 
rules to the contrary) reinstate any person in that 
service who has been dismissed. 

“If any such person appointed by the Secretary of 
State in Council thinks himself wronged by an order 
of an official superior in a governor’s province, and 
on due application made to that superior does not 
receive the redress to Avhich he may consider 
himself entitled, he may, without prejudice to any 
other right of redress, complain to the governor of 
the province in order to obtain justice, and the 
governor is hereby directed to examine such com- 
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plaint and require such action to be taken thereon as 
may appear to him to be just and equitable. 

“(2). The Secretary of State in Council may make 
rules for regulating the classification of the civil 
services in India, the methods of their recruitment, 
their conditions of service, pay and allowances, and 
discipline and conduct. Such rules may, to such 
extent and in respect of such matters as may be 
prescribed, delegate the power of making rules to 
the Governor-General in Council or to local govern- 
ments, or authorise the Indian legislature or' local 
legislatures to majke laws regulating the public 
services : 

“Provided that every person appointed before the 
commencement of the Government of India A.ct, 1919, 
by the Secretary of State in Council to the civil 
service of the Crown in India shall retain all his 
existing or accruing rights, or shall receive such 
compensation for the loss of any of them as the 
Secretary of State in Council may consider just and 
equitable. 

“(3) The right to pensions and the scale and con- 
ditions of pensions of all persons in the civil service 
of the Crown in India appointed by the Secretary 
of State in Council shall be regulated in accordance 
with the rules in force at the time of the passing of 
the Government of India Act, 1919. Any such rules 
may be varied or added to by the Secretary of State in 
Council and shall have effect as so varied or added 
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to, but any such variation or addition- shall not 
adversely affect the pension of any member of the 
service appointed before the date thereof. 

“Nothing in this section or in any rule thereunder 
'shall preiudice the rights to which 

[37&3SViot., c. 12.} ^ ^ ® , , 

any person may, or may nave, be- 
come entitled under the provisions in relation to 
pensions contained in the East India Annuity Eunds 
Act, 1871. 

“(1) Eor the removal of doubts it is hereby de- 
clared that all rules or other provisions in operation 
at the time of the passing of the Government of India 
Act, 1919 whether made by the Secretary of State 
in Council or by any other authority, relating to the 
civil service of the Crown in India were duly made 
in accordance with the powers in that behalf, and are 
confirmed, but any such rules or provisions may be 
revoked, varied, or added to by rules or laws made 
under this section.” 

This Part deals with questions affecting the Public Service on the lines 
recommended by the Government of India in their Despatch of 5th 
IMarch {paras, 43 to 55, pp, ' 62 —7^ of Ft IL of this book). Hitherto the re- 
gulation of the services had been dependent in a great measure on execu- 
tive orders, many of which were uncodified. In order to give effect to the 
principles laid down in the M. C. Report {pam. 323) as to safeguarding the 
position of public servants, the Government of India proposed that the 
main rights and duties of the services in India should be reduced to 
statutory form. This section makes provision to this effect. It is con- 
templated that under the rules to be made for classification of services, 
three main divisions will be recognised : All- India services, provincial and 
subordinate. Members of All- India services will continue as at present to 
be appointed by the Secretary of State in Council, and the conditions of 


374 



SEC. 96B.],. 


THE CIVIL SERVICES IN INDIA. 


their service will be regulated by the same authority, which alone will 
have power to dismiss them. It is contemplated that pensions of provin- 
cial services will 'be secured by legislation to be passed in the Indian 
Legislature, that power to make rules relating to the provincial and sub- 
ordinate services will be delegated to local governments, and that even- 
tually local legislatures will regulate these services by Public Service 
Acts, which will in part take the place of the rules {FtmcHons Rej)0rt, 
para, '/o ; Despatch of^fJi March., paras. S^'S4)- 

“The Committee do not conceal from themselves that the position of 
the public services in working the new constitutions in the provinces will, 
in certain circumstances, be difficult They are of opinion that these 
services have deserved the admiration and gratitude of the whole Empire. 
They know that some members of the services regard the wisdom of the 
proposed changes with grave misgiving, and that some fear that those 
changes will not tend to the welfare of the Indian masses. They are con- 
vinced, however, that the services will accept the changing conditions and 
the inevitable alteration in their own p)osition, and devote themselves* in 
all loyalty to making a success, so far as in them lies, of the new consti- 
tution. 

In the provinces, officers serving in a reserved department will be 
controlled by the Governor in Council, and in a transferred department 
by the Governor acting with ministers, but in both cases alike the personal 
concurrence of the Governor should be regarded as essential in the case 
of all orders of any importance prejudicially alfecting the position or pros- 
pects of officers appointed by the Secretary of State. 

The Committee think that every precaution should be taken to secure 
to the public servants the cai'eer in life to which they looked forward 
when they 'ivere recruited, and they have introduced fresh provisions into 
this clause to that end. If friction occurs, a re-adjustment of persons and 
places may often get over the difficulty, and the Governor must always 
regard it as one of his most important duties to establish a complete un- 
derstanding between his ministers a^d the officers through whom they 
will have to work. But if there are members of the service whose doubts 
as to the changes to be made are so deeply-rooted that they feel they 
cannot usefully endeavour to take part in them, then the Committee think 
it would only be fair to those officers that they should be offered an equi- 
valent career elsewhere, if it is in the power of His Majesty’s Goveniment 
to do so, or, in the last resort, that they should be allowed to retire on 
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such pension as the Secretary of State in Council may consider suitable 
to their period of service.”— 6". C, R, 

See M. C, R. paras. etc. 

960. “(1) There shall he established in India a 

Pabiio service com- P^Wic servico commissioii, consist- 
mission. [1916, s. 3.] members, 

of whom one shall be chairman, appointed by the 
Secretary of State in Council. Each member shall 
hold office for five years, and may be re-appointed. 
No member shall be removed before the expiry of his 
term of office, except by order of the Secretary of 
State in Council. The qualifications for appointment, 
and the pay and pension (if any) attaching to the 
office of chairman and member, shall be prescribed by 
rules made by the Secretary of State in Council. 

“(2) The public service commission shall dis- 
charge, in regard to recruitment and control of the 
public services in India, such functions as may be 
assigned thereto by rules made by the Secretary of 
State in Council.” 

Provision is made by this section for the appointment of a Public 
Service Commission which is to deal with matters affecting recruitment 
and control of the public services in India under rules made by the Secre- 
tary of State in Council The Government of India recommended the 
appointment of such a Commission for which they are precedents in 
the Dominions, with a vietv to securing that the public services should not 
suffer through being exposed to political influences G. I. First Reforms. 
Despatch^ Sth March, para. PP- : Pt. II, of this book. 

96D. “(1) An auditor-general in India shall be 
Financial conttoi. appointed by the Secretary of State m 
[ 1919 . s. 39-]. Council, and shall hold office during 
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His Majesty’s pleasure. The Secretary of State in 
Oounoil shall, by rules, make provision for his pay, 
powers, duties, and conditions of employment, or for 
the discharge of his duties in the case of a temporary 
vacancy or absence from duty. 

“(2) Subject to any rules made by the Secretary of 
State in Council, no of3.ce may be added to or with- 
drawn from the public service, and the emoluments 
of no post may be varied, except after consultation 
with such finance authority as may be designated in 
the rules, being an authority of the province or of 
the Government of India, according as the post is 
or is not under the control of a local government.” 


This section gives effect to two proposals made by the Govern- 
ment of India in their First Reforms Despatch of March 5, 1919: — 
(i) that the Auditor-General be given a statutory position in order to 
secure his independence {Despatch^ Para, p/ ; pp. 100-102 Ft. II. 
of this book). (2) .that statutory provision be made requiring prior 
consultation with the Finance Department of the Government concerned 
before any new post is added to the public service, or the emoluments of 
any existing post are varied {Despatch^ para. 75 pp. Ft. IL of 

this book). 


06 E. 


Rules under 
VII A 1919 s. 40. 


“Rules made under this Part of this Act 
shall not he made except with the 
concurrence of the majority of votes 
at a meeting of the Council of 


India.” 
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PART VIII. 


THE INDIAN CIVIL SERVICE. 


91f. (1) The Secretary of State in Council may. 

Rules for admission ^ith the advice and assistance of 

Service Commissioners, 
* 914 . s. 3-3 mahe rules for the examination, 

under the superintendence of those Commissioners, 
of British subjects and of persons in respect of whom 
a declaration has been made under '‘section 96A of 
this Act” who are desirous of becoming candidates 
for appointment to the Indian Civil Service. 

(2) The rules shall prescribe the age and quali- 
fications of the candidates, and the subjects of ex- 
amination. 


(2A) The admission to the Indian Civil Service 
of a British subject who or whose 
father or mother was not born 
within His Majesty’s dominions shall be subject to 
such restrictions as the Secretary of State in Council, 
with the advice and assistance of the Civil Service 
Commissioners, may think fit to prescribe, and all 
such restrictions shall be included in the rules. 


(3) All rules made in pursuance of this section 
shall be laid before Parliament within fourteen days 
after the making thereof, or, if Parliament is not 
then sitting, then within fourteen days after the next 
meeting of Parliament. 
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(4) The candidates certified to be entitled under 
the rules shall be recommended for appointment ac- 
cording to the order of their proficiency as shown by 
their examination. 


(5) Such persons only as are so certified may be 
appointed or admitted to the Indian Civil Service by 
the Secretary of State in Council. 


“(6) Notwithstanding anything in this section 
the Secretary of State may make ap- 

Appointments to the i t m oi 

Indian Civil Service. pointments to the Indiail ClYll Ser- 
[1919, s. 37 (I)-] . „ .3 • -1 j • T J- 

Vice of persons domiciled in India, 

in accordance with such rules as may he prescribed 
by the Secretary of State in Council with the concur- 
rence of the majority of votes at a meeting of the 
Council of India. 

“Any rules made under this sub-section shall not 
have force until they have been laid for thirty days 
liefore both Houses of Parliament.” 


The purpose of sub-section 6 of this section is to give effect to the 
recommendations of the Public Services Commission and those contained 
in following paragraph of .the M. C. Report in respect of recruitment in 
India. 

“We have not been able to examine the question of the percentage of 
recruitment to be made in India for any service other than the Indian 
Civil Service. The Commission recommended that 25 per cent, of the 
superior posts of that service should be recruited for in India. We con- 
.sider that changed conditions warrant some increase in that proportion, 
and VC suggest that 33 per cent, of the superior posts should be recruited 
for in India, and that this percentage should be increased by i| per cent 
annually until the periodic commission is appointed which will re-examine 
the whole subject. We prefer this proposal to the possible alternative of 
fixing a somewhat higher- percentage at once and of making no increase 
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to it until the periodic commission which we propose has reported. We 
cannot at present foresee the reorganization that may take place in the 
Indian Civil Service as a result of new conditions. For this reason we 
think it unwise to aim at attaining any definite percentages after a speci- 
fied time. We prefer to fix a percentage applicable to present conditions 
and to commit ourselves only to a growing proportion, which will be sub- 
ject to reconsideration and revision by the commission. 

*‘We have dealt only with the Indian Civil Service, but our intention is 
that there should be in all other services now recruited from England a 
fixed percentage of recruitment in India increasing annually. The per- 
centage will not be uniform for all services as the particular figures must 
depend upon their distinctive characters and functions”. — il/. 
para, 31^, 


98 . Subject to the provisions of this Act, all 


Offices reserved to 
the Indian Civil Service. 
[1861, c. 54, s. 2.] 


vacancies happening in any of the 
offices specified or referred to in the 
Third Schedule to this Act, and all 


such offices which may he created hereafter, shall he 


filled from amongst the members of the Indian Civil 


Service. 


99. ( 1 ) The authorities in India, by whom ap- 

Power to appoint oet- pointmeuts are made to offices in the 

offi’ce^'^Ci'sro’/ct^srs^ Indian Civil Service, may appoint 
6 ; 1916, 1st Sch.] office any person of 

proved merit and ability domiciled in British India 
and horn of parents habitually resident in India and 
not established there for temporary purposes only, al- 
though the person so appointed has not been admitted 
to that service in accordance with the foregoing pro- 
visions of this Act. 

f 

( 2 ) Every such appointment shall he made sub- 
ject to such rules as may he prescribed by the Gover- 
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nor-General in Oounoil and sanctioned by the Secre- 
tary of State in Council with the concurrence of a 
majority of votes at a meeting of the Council of 
India. 

(3) The Governor- General in Council may, by 
resolution, define and limit the qualification of persons 
who may be appointed under this section, but every 
resolution made for that purpose shall be subject to 
the sanction of the Secretary of State in Council, and 
shall not have force until it has been laid for thirty 
days before both Houses of Parliament. 

100 . (1) Where it appears to the authority in 

Power to make provi- India by whoiu an appointment is 

sional appointments in , i i j 

certain cases. c. to 06 made to aiiy office reserved to 
members of the Indian Civil Service, 
that a person not being a member of that service 
ought, under the special circumstances of the case, to 
he appointed thereto, the authority may appoint 
thereto any person who has resided for at least seven 
years in India and who has, before his appointment, 
fulfilled all the tests (if any) which would be imposed 
in the like case on a member of that service. 

(2) Every such appointment shall he provisional 
only, and shall forthwith he reported 
to the Secretary of State, with the 
special reasons for making it ; and, unless the Sec- 
retary of State in Council approves the appointment, 
with the concurrence of a majority of votes at a 
meeting of the Council of India, and within twelve 
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months from the date of the appointment intimates 
such approval to the authority by whom the appoint- 
ment was made, the appointment shall be cancelled. 


[i86i, c. 104, ss. 2, 
16 ; 1911, c. 18 ss. I, 
3 ’] 


PART IX. 

THE INDIAN HIQH COURTS. 

Constitution. 

101 . (1) The high courts^ referred to in this 

Constitution of high ai*© tlie high courts of judicature 

for the time being established* in 
British India by letters patent®. 

(2) Each high court shall 
consist of a chief justice and as 
many other judges as His Majesty may think fit to- 
appoint : 

Provided as follows : — 

(i) the Governor-General in Council may 
appoint persons to act as additional 
judges of any high court, for such period, 
not .exceeding two years, as may be re- 
quired ; and the judges so appointed 
shall, whilst so acting, have all the 
powers of a judge of the high court 
appointed by His Majesty under this 

xict ; 

the maximum number of judges of a high 
court, including the chief justice and 
additional judges, shall be twenty. 
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(3) A judge of a high court must he — 

(a) a barrister of England or Ireland, or a 
, member of the Faculty of advocates 

[l86l, c. 104 ; ss. 2, 

16 , 19-3 in Scotland, of not less than £ve 

years’ standing ; or 

(5) a member of the Indian Civil Service of 
[1861, c. 104, ss. 2. years’ standing, 

and having for at least three years 
served as, or exercised the powers of, a district 

judge ; or 

(<?) a person having held judicial oj0S.ce, not in- 
ferior to that of a subordinate judge or a judge of 
a small cause court, for a period of not less than .five 
years ; or 

(d) a person having been a pleader of a high 
court for a period of not less than ten 
years. 

(4) Provided that not less than one-third of the 

[1861. c. J04. ss. 2, judges of a high court, including 
16 ; 1911, c. 18, s. 3.] chief justice but excluding ad- 
ditional judges, must be such barristers or advocates 
as aforesaid, and that not less than one-third must be 
members of the Indian Civil Service. 

(6) The high court for the JN’orth-Western Pro- 
vinces may be styled the high court of judicature at 
Allahabad, and the high court at Fort 'William in 
Bengal is in this Act referred to as the high court at 
Calcutta. 
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U- “The High Courts.” 

1. Leading stages in the evokition of the Indian Judiciary,'^ 
The Royal Charter of Charles II of the year i66i gave to the 
Governor and Council power ‘^to judge all persons belonging to„the said 
Governor and Company or that shall be under them, in all causes, whe- 
ther civil or criminal, according to the laws of this kingdom,, and to exe- 
cute judgment accordingly.” 

2. The above provisions of the Charter of i66r were not, however, 
carried into effect before 1678. At Madras which was then the chief of 
the Company’s settlements in India, two or more officers of the Company 
used before 1678 to sit as justices to dispose of petty cases but there was 
no machinery for dealing with serious crimes. In 1678 the agent and 
Council at Madras resolved that, under the Charter of 166 r, they had 
power to judge all persons living under them in all cases, whether crimi- 
nal or civil, according to the English laws, and to execute judgment ac- 
cordingly and it was determined that the Governor and Council should sit 
in the chapel in the fort on every Wednesday and Saturday to hear and 
judge all causes. But this Court was not to supersede the formerly 
existing justices who were still to hear and decide petty cases. 

3. By a Charter of 1683 the King established a Court of Admiralty to 
be held at such place or places as the Company might direct and to con- 
sist of “one person learned in civil law and two assistants” to be appoint- 
ed by the Company, The first such Court was held at Surat. 

4. The Charter of 1687 proceeding from the Company, not from the 
Crown — which established a municipality — also created a Mayor’s Court 
(consisting of the Mayor and 12 aldermen) which was to be a Court of 
Record with power to try civil and criminal causes in which an appeal 
was to lie to “our Supreme Court of Judicature commonly called our 
Court of Admiralty.”* 

5. In 1726 a Charter was granted establishing or reconstituting muni- 
cipalities at Madras, Bombay and Calcutta, and setting up or remodelling 
Mayor’s and other Courts at each of these places. At each place the 
Mayor and Aldermen were to constitute a Mayor’s Court with civil juris- 
diction, subject to an appeal to the Governor or President in Council, and 
to a further appeal in more important cases to the King in Council. 

6. The constitution of these Courts was amended in 1733 when a 
Court of Request at each of the said places was established for petty 
cases. The Charter of 1753 also expressly excepted from the jurisdiction 
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of the Mayor’s Court all suits and actions between Indians only, and 
directed that the suits and actions should be determined among them- 
selves, unless both parties submitted them to the determination of the 
Mayor’s Courts. 

7.- The Regulating Act of 1773 established the Supreme Court. 
This Supreme Court was intended to be an independent and effectual 
check upon the executive government. The latter was still composed 
of the Company’s servants entirely, but the Supreme Court consisted of 
Judges appointed by the Crown and it was made a King’s Court and not a 
Company’s Court ; the Court held jurisdiction over “His Majesty’s sub- 
jects’’ in the provinces of Bengal, Behar and Orissa ; it consisted of a 
Chief Justice and (at first) three judges (subsequently reduced by 37 Geo. 
Ch. 142 sec, I to a Chief Justice and two Judges) ; and was constituted 
by a Charter framed under the authority of the Regulating Act. The 
King in Council further retained the right to disallow or alter any rule 
or regulation framed by the Government of India ; and in civil cases an 
appeal lay to the Privy Council. The intention was to secure to the 
Crown the supremacy in the whole administration of justice, and to place 
an effective check upon the affairs of the East India Company. 

The arrangement, however, was soon found to be impracticable. The 
Act established in India two independent and rival ppwers w., the 
Supreme Government, comprising the Governor-General and his Council, 
and the Supreme Court ; the boundaries between them were altogether 
undefined, one deriving its authority from the Crown, and the other from 
the Company. The wording of the statute and Charter in regard to the 
Supreme Court was extremely loose and unsatisfactory ; and the imme- 
diate result was a conflict of authority which raged for seven years, and 
which had the effect of paralysing the executive government and of un- 
dermining the whole administration. 

The Court issued its writs extensively throughout the country, arrested 
and brought to Calcutta all persons against whom complaints were lodged 
—zemindars, farmers and occupiers of land, whatever their rank or conse- 
quence in the country. Revenue defaulters were set at liberty under a 
writ of habeas corpus ; the criminal* administration under the Nawmb was 
declared to be illegal ; the mofussil civil courts were held to have no valid 
jurisdiction ; and the Supreme Court, itself modelled upon the Courts of 
England, introduced the whole system of English law and procedure. 
The Court exercised large powers independently of the government, often, 
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so as to obstruct it, and had complete control over legislation : such a 
plan could not but fail and it had to be remodelled by another Act 
the Amending Act of 1780-81 which, among other things, exempted the 
Governor- General and Council of Bengal, jointly or severally, from the 
jurisdiction of the Supreme Court, for anything counselled, ordered or 
done by them in their public capacity (though this exemption did not 
apply to orders affecting British subjects). It also empowered the Gover- 
nor-General and Council to frame regulations for the Provincial Courts 
of Justice without reference to the Supreme Court It was under this 
statute that the so-called “Regulations’* were passed. The Court of 
Directors and the Secretary of State were to be regularly supplied with 
copies of these regulations which might be disallowed or amended by the 
King in Council, but were to remain in force unless disallowed within 
two years. 

(8) An Act passed in 1800 founded a Supreme Court of Judicature 
at Madras on the Bengal pattern with judges appointed by the Crown, 
Bombay obtained her Supreme Court in 1823. 

(9) The Indian High Courts Act of 1861 empowered the Crown to 
establish, by Letters Patent, High Courts at Calcutta, Madras and 
Bombay, in which the Supreme Courts, as well as the Sadr Dewani 
Adalaif axidth^ Sadr Ntmmu^ A dalai wQve Sill merged, the jurisdiction 
and powers of the abolished courts being transferred to the new High 
Courts. Each of the High Courts was to be composed of a. Chief 
Justice and not more than 15 judges, of whom not less than one- third 
including the Chief Justice were to be barristers, and not less than one- 
third were to be members of the Covenanted Civil Service. All the 
judges were to be appointed by and to hold office during the pleasure of 
the Crown. The High Courts were expressly given superintendence 
over, and power to frame rules of practice for all the Courts subject to 
their appellate jurisdiction. Power was given by the Act to establish 
another High Court with the same constitution and powers as the High 
Courts established, 

(10) The Indian High Courts Act of 1911 (a) raised the maximum 
number of judges of a High Court* of Judicature in India to twenty ; 
(^) gave power to His Majesty to establish new High Courts .within 
His Majesty's dominions in India, whether or not included within the 
limits of local jurisdiction of another High Court, and to make conse- 
quential changes altering the jurisdiction of that other High Court ; 
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and, (c) empowered the Go venior- General in Council to appoint temporary 
additional judges of any High Court for a term not exceeding two years. 
In exercise of the powers conferred by this Act new High Courts have 
already been established at Patna and at Lahore for the new Province 
of Bihar and Orissa and for the Punjab and the number of Judges of 
the Calcutta High Court was for a time raised to the maximum. 

§ 2 “High courts established in British India/' 

At present there are Chartered High Courts established at Calcutta, 
Bombay, Madras, Allahabad, Patna and at Lahore. Arrangements are in 
progress for establishing a High Court at Rangoon. 

For Documents relatmst to the constitution of the Indian Judiciary 
from iSjj to igi6 see Documents 386-4.^0. 

Under Sec. 65 of this Act the Indian Legislature may, with the 
previous approval of the Secretary of State in Council, abolish any of the 
High Courts referred to in this section. 

• § 3, “Letters patent.” 

The phrase “Letters Patent” is thus defined by Wharton : — 

“Writings of the Sovereign, sealed with the great Seal of England, 
whereby a person or public company is enabled to do acts or enjoy 
privileges which he or it could not do or enjoy without such authority. 
They are so called because they are open with the Seal affixed and are 
ready to be shown for confirmation of authority thereby given.” 

The Letters Patent for the High Court of Judicature at Fort William 
in Bengal, bearing date December 28, 1865 and those for the High- Courts 
of Madras and Bombay are mutatis mufa^tdis in exactly the same 
terms. For the Letters Patent for the Calcutta High Court see Docu* 
ments f pp. For the Letters Patent for the Patna High Court 

{Tgi6) see Documents^ f pp, 413-430. 

The Allahabad High Court was established by Letters Patent dated 
17th March, 1866. 

§ 4 . “Pleader.” 

In the Civil Procedure Code a “pleader” is defined as “ any persoU 
entitled to appear and plead for another in Court, and includes an advo- 
cate, a vakil and an attorney of a High Court.” 

The term “ pleader ” is here used in a much larger than its ordinary 
sense as a convenient tefili to designate all persons who are entitled 
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to plead for another in Court. “ Pleader,^' in its ordinary sense is 
synonymous with “Vakil ” {1884) ^ L, R. Bom. 143. 


Tenure of office of 102 . Eveiy judge of a high 

iudges of high courts. . .... . ... i • 

court shall hold his office durmg 
His Majesty’s pleasure.^ 

( 2 ) Any such judge may resign his office, in the 


[iS6i, c. 104, ss. 4, 
16 ; 1912, s. I (i) 

prov. (a),] 


case of the high court at Calcutta, 
to the Governor-General in Council, 
and in other cases to the local 


Government. 


1. “During His Majesty’s Pleasure.” 

Appointments to the High Courts of India rest with the Crown and 
J udges hold office during His Majesty’s pleasure “ though according to 
constitutional rule, de facto^ their tenure is as secure as in Canada, 
where they may be removed by the Governor-General on a Parliamentary 
address.” 

Tenure during pleasure is the ordinary tenure of public servants in 
England, including, those who belong to the permanent civil service, and 
the service of a member of the Civil Service of India is expressly declared 
by his covenant to continue during the pleasure of His Majesty. Te7iure 
during good behaviour is subject to a few exceptions, confined to persons 
holding judicial offices. But judges of the Indian High Courts are 
expressly declared by statutes to hold during pleasure. The difference 
between the two forms of tenure is that a person holding during good 
behaviour cannot be removed from his office except for such misconduct 
as would, in the opinion of a Court of Justice, justify his removal ; whilst 
a person holding during pleasure can be removed without any reason for 
his removal being assigned. See Attsofty Law and Custom of the Constitu- 
tioUy Second Edition Pt. //, p. 213^ see also Willis vs. CippSj 6 Stale 
Trials M. S. 3 ii (1846), as to removal of judicial officers — Ilbert. 

103. ( 1 ) The chief justice of a high court 
Precedence of Judges shall havo raiik aud precedence 
before the other judges of the same 

court. 
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(2) All the other judges of a high court shall have 
rank and precedence according to the seniority of 
their appointments, unless otherwise provided in their 
patents. 


104 . (1) The Secretary of State in Council may 
„ , . , , fix the salaries, allowances, fur- 

Salaries etc., of jadges ^ ’ 

of high courts. [1797, loughs, retiring pensions, and 
1825^, s. 4^; 1S61, c. (where necessary) expenses for 

104 SS» )X*J 


104^88616’]^*^^' (wiiere necessary; expenses lor 
equipment and voyage, of the chief 
justices and other judges of the several high courts, 
and may alter them, but any such alteration shall 
not affect the salary of any judge appointed before 
the date thereof. 


(2) The remuneration fixed for a judge under this 
, „ „ section shall commence on his taking 

[i8oo, s. 7; 1813, s. ^ 

S9; 1S23, s. II ; 1861, upon himself the execution of his 
c, 104, is. n, 16] Qf^ee^ and shall be the vrhole profit 

or advantage which he shall enjoy from his office 
during his continuance therein. 

(8) If a judge of a high court dies during his 
voyage to India, or within, six 
[i86i,c.io 4, ss.ii, 16.] jjiQntjjg after his arrival there, for 


the purpose of taking upon himself the execution of 
his office, the Secretary of State shall pay to his legal 
personal representatives, out of the revenues of India, 
such a sum of money as will, with the amount re- 
ceived hy or due to him at the time of his death on 
account of salary, make up the amount of one year’s 
salary. 
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(4) If a judge of a high court dies while in pos- 
session of his ofiS.ce and after the expiration of six 
months from his arrival in India for the purpose of 
taking upon himsef the execution of his office, the 
Secretary of State shall pay to his legal personal re- 
presentatives, out of the revenues of India, over and 
above the sum due to him at the time of his death, 
a sum equal to six mouths’ salary. 

105 . (1) On the occurrence of a vacancy in the 

Provision for vacancy office of chief justicC^ of a high 

in the office of chief jit* i « 

justice or other judge, coiirt, aiid duiing any absence of 
19*2’’ t ^prw! such a chief justice, the Governor- 
General in Council in the case of 
the high court at Calcutta, and the local Government 
in other cases, shall appoint one of the other judges 
of the same high court to perform the duties of chief 
justice of the court, until some person has been 
appointed by His Majesty to the office of chief justice 
of the court, and has entered on the discharge of the 
duties of that office, or until the chief justice has 
returned from his absence, as the case requires. 

(2) On the occurrence of a vacancy in the office 
of any other judge® of a high court, and during any 
absence of any such judge, or on the appointment of 
any such judge to act as chief justice, the Governor- 
General in Council in the case of the high court at 
Calcutta, and the local Government in other cases, 
may appoint a person, with such qualifications as are 
required in persons to be appointed to the high court, 
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to act as a judge of the court ; and the person so 
appointed may sit and perform the duties of a judge 
of the court, until some person has been appointed 
by His Majesty to the ofS.ee of judge of the court, 
and has entered on the discharge of the duties of the 
ofSee, or until the absent judge has returned from his 
absence, or until the Governor-General in Council or 
the local Government, as the ease may be, sees cause 
to cancel the appointment of the adting judge. 

§ 1- “Vacancy in the office of the Chief Justice.’’ 

The wording of this sub-section leaves no doubt in one’s mind that 
the person appointed to act for the Chief Justice need not be a Barrister 
Judge—a qualification that is necessary in the case of a permanent 
Chief Justice under sec. 101(4) above. 

§ 2. ** Vacancy in the office of any other Judge 

These words refer to a judge appointed to his office by His Majesty 
and not a person appointed under the section to act as judge {Queen 
Empress vs, Gangaram^ 16A. 136, 152), There is no limit of time men- 
tioned in this section within which the appointment of an Acting Judge 
is to be made. Such an appointment, therefore, is not invalid because 
it was not made immediately upon, or within a reasonable time after, ^ 
the occurrence of the vacancy which it supplied. (Balivant Smgh vs, 
Ram Eis/wn\ iSgj, 20A, sdf, 2gj,) 

Jurisdiction. 

106 . ( 1 ) The several high courts are courts of 

jnrisdiction of high J^®cord and have such jurisdiction^, 

and appellate, including 
156; 1797. ss. II, 13; admiralty jurisdiction in respect of 
1823, ss. 7, 17 ; 1861, offences committed on the high seas, 

c. 104, SS. 9 , II, lo.J 

and all such powers and authority 
over or in relation to the administratjjgjff^^^^^^ 
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including power to appoint clerks and other minis- 
terial ofidcers of the court, and power to make rules 
for regulating the practice of the court, as are vested 
in them by letters patent, and, subject to the provi- 
sions of any such letters patent, all such jurisdiction, 
powers and authority as are vested in those courts 
respectively at the commencement of this Act. 

(lA) The letters patent establishing, or vesting 
jurisdiction, powers or authority in 
[1916, 1st Sch.] ^ court may be amended from 

time to time by His Majesty by further letters patent. 

( 2 ) The high courts have not and may not exer- 
[1780, S. 8; 1797, S. cise any original jurisdiction in any 
It,' 3rd proviso ; 1800, matter concerning the revenue, or 
c. io 4 ,s. II. 16.] concerning any act ordered or done 
in the collection thereof according to the usage and 
practice of the country or the law for the time being 
in force. 


§1. “Jurisdiction.” 

“ Jurisdiction is a content of the judicial power ; it is in fact the 
power of a Court to entertain an action, suit, or other proceeding. 

This section confers upon the High Courts general appellate juris- 
diction in all matters decided by the Civil and Criminal Courts within 
the limits assigned by the several Letters Patent. 

The Original jurisdiction of the High Courts is limited by the Letters 
Patent to matters in which the subject-matter of the suit, or the character 
of the parties, fall under certain specified heads ; but the appellate 
Jurisdiction has no such limits. 

Sec. lo of the Indian High Courts Act of 1861 lays down : — “Until the 
Crown shall otherwise provide under the powers of this Act, all jurisdic- 
tion now exercised by the Supreme Courts of Calcutta, Madras and 
Bombay respectively over inhabitants of such parts of India as may 
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not be comprised within the local limits of the Letters Patent to be issued 
under this Act establishing High Courts at Fort William, Madras and 
Bombay, shall be exercised by such High Court separately.” 

Provisions as to original, appellate and admiralty jurisdiction are 
made in the different Letters Patents creating High Courts. See Docu- 
ments^ VoL /, —4 r r and 41 5—430. 

107 . Each of the high courts has superinten- 
Powers of high ooart deuce ovep all coui’ts^ for the time 

with respect to subordi- 
nate courts, [1772, s. being subject to its appellate juris- 

proviso.] ’ ’ diction, and may do any of the fol- 

lowing things, that is to say, — 
faj call for returns ; 

{b) direct the transfer of any suit or appeal 
from any such court to any other court 
of equal or superior jurisdiction ; 

(<?) make and issue general rules and prescribe 
forms for regulating the practice and 
proceedings of such courts ; 

{d) prescribe forms in which hooks, entries and 
accounts shall he kept by the ofifteers of 
any such courts ; and 

[e) settle tables of fees to he allowed to the 
sheriff, attorneys, and all clerks and' 
officers of courts ; 

Provided that such rules, forms and tables shall 
not he inconsistent with the provisions of any law for 
the time being in force, and shall require the previous 
approval, in the case of the high court at Calcutta, of 
the Governor-General in Council, and in other cases 
of the local Government. 
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I. “ Has superintendence over all courts *' 

The High Courts under this section hare not only judicial, but also 
administrative power. In the exercise of its'power of superintendence a 
High Court may direct a Subordinate Courj to do its duty, and this 
power is not limited to cases in which the Subordinate Judge declines 
to hear or determine a suit or application within his jurisdiction. But a 
High Court is not competent, in the exercise of this power, to interfere 
with and set right the orders of a Subordinate Court on the ground that 
the order of the Subordinate Court has proceeded on an error of law or an 
error of fact ; See i A. loi ; p A, 104 ; 18A, 4\ 21 A. 181 ; 26 C. 

/d ; 41 C, 8y6^ 88s* A High Court in the exercise of its superintending 
power will not ordinarily interfere, except in cases of grave and otherwise 
irreparable injustice, j/ B. ijS* See MidlaBs Civil Procedure Code pp, 
pod— poy. 

See also sec is of the Indian High Courts Acf 1861. 

108 . (1) Each high court may by its own rules 

Exercise of jurisdic- pi*OVid6 8)S it thinks fit for tllB 6X6r- 
tion by single judges or • • -r 

division courts, [1861, oy oue or more judges, or by 

c. 104. ss. 13, 16.] division courts constituted by two or 
more judges, of the high court, of the original and 
appellate jurisdiction vested in the court. 

( 2 ) The chief justice of each high court shall 
[1861, c. 104, SS. 14, determine what judge in each case 
i® to sit alone, and what judges of 
the court, whether with or without the chief justice, 
are to constitute the several division courts. 

i-j, and 14 of the Indian High Courts Act, 1861 printed 
/A 394 of Documents Vol I. 


109. (1) The Governor-General in Council may^ 
Power for Governor- Order, transfer any territory or 


SteT'locai S place from the jurisdiction of one to 


io"rf““Ti86s,^ ffs, the jurisdiction of any other of the 
high courts, and authorise any high 


394 



SEC. no.’] TliE INEIAN HIGH COURTS. 

court to exercise all or any portion of its jurisdiction 
in any part of British India not included -within the 
limits for which the high court was established, and 
also to exercise any such jurisdiction in respect oF 
any British subject for the time being -within any 
part of India outside British India. 

( 2 ) The Governor-Gelieral in Council shall trans- 

mit to the Secretary of State an 

[1865, c. 15, S, 4]. 

authentic copy of every order made 
under this section. 

( 3 ) His Majesty may signify, through the Secre- 
tary of State in Council, his disallowance of any such 
order, and such disallowance shall mahe void and 
annual the order as from the day on which the gov- 
ernor-general notifies that he has received intimation 
of the disallowance, but no act done by any high court 
before such notification shall be deemed invalid by 
reason only of such disallowance. 

Sec sec, 3 of ihe Indian High Courts Act i86j frinld ai page 412 
of Docmncnfs,^ VoL I. 

110. (1) The governor-general, each governor 
Exemption from ju- lieuteiiant-govemor and chief com- 
ss" wso,’ Hiissioner, and each of the members 
s. 1 : 1797, s. n, tst. of the executive council of the 

ana2od. provisos! 1800, 

s. 3 : 1823, s. 7, prov : govemor-geueral or of a governor or 

i86r, c. 104, s. II, 16 ; ® ® ^ 

lieutenant-governor “and a minister 

OCOw Jrt« 

appointed under this Act” shall 

not — 
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(a) be subject to the original Jurisdiction of any 
[1780, S. I ; 1707, s. court by reason of anything 

u, 2nd proviso ] Counselled, ordered or done by any 

of them in his public capacity only ; nor 

( 5 ) be liable to be arrested or imprisoned in any 
suit or proceeding in any high court 
acting in the exercise of its original 
Jurisdiction; nor 

(c) be subject to the original criminal jurisdiction 
^ ^ of any high court in respect of any 

offence not being treason or felony. 

( 2 ) The exemption under this section from lia- 
[1772, s. 17 ; 1797, s. Wlity to, arrest and imprisonment 
shall extend also to the the chief 
Justices and other Judges of the 
several high courts. 


[i86ij c. 104, ss* 15, 
16; 1912,8. 16, prov. 

(a).] 


II 1 st. proviso; 1800, s. 
2 ; 1823 s. 7 : 1S61, c. 
104 , ss. II, 16.] 


111 . The order in writing of the Governor- 
Wtitten order by gov- Greueral in Council for any act shall, 
tofSTn aircourt; ^ny proceeding, civil or criminal, 
4VIK'^c*■*I04° 'ss ^’tf court acting in the exer- 

I®-] cise of its original Jurisdiction, be 

a full Justifietion of the act, except so far as the or- 
der extends to any European British subject ; but 
nothing in this section shall exempt the governor- 
general, or any member of his executive council, or 
any person acting under their orders, from any pro- 
ceedings in respect of any such act before any com- 
petent Court in England. 
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See sec, jg of the East India Company Act i/yj amt Pitfs speech 
on the India Bill of lyyj printed at pages 26 and ys—gS of Documents 
VoL I respectively. See also Secs, I2y,, 128 and I2g of this Act 

Law to be administered, 

112. The high courts at Calcutta, 1 /Iadras and 
^ , , . . Bombay, in the exercise of their 

Law to be admmis- 

tered in cases of inheri- original furisdictiou in suits against 

tance and succession. .. .. " ' uri 

[1780, s. 17, prov.; inhabitants of Calcutta, Madras or 
1823’ t *7’; * iSii Bombay, as the case may loe, shall, 
in matters of inheritance and succes- 
sion to lands, rents and goods, and in matters of con- 
tract and dealing between party and party, when 
both parties are subject to the same personal law or 
custom having the force of law, decide according to 
that personal law or custom, and when the parties, 
are subject to different personal laws or customs 
having the force of law, decide according to the law 
or custom to which the defendant is subject. 

This section reproduces the enactments marginally noted. When 
the East India Company took the entire management of the territories 
in India they adopted the plan of Warren Hastings and preserved 
the laws of the Natives of India to settle disputes among them. The 
twenty-third rule provided that Moulavies or Brahmins should respectively 
attend Courts to expound the law and assist in passing the decree. 
Subsequently when Parliament invested the Governor-General and 
Council with the power of making regulations, the provisions and the 
exact words of the aforesaid twenty- third rule were introduced into the first 
Regulation passed on April 17,1780 and enacted by the Bengal Govern- 
ment for the administration of justice, By sec. 27 of this regulation it 
was enacted ‘‘that in all suits regarding inheritance, marriage and caste, 
and other religious usages or institutions, the laws of the Koran with 
respect to Mahomedans and those of the skaster with respect to 
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shall be invariably adhered to.” This section was re-enacted in thd 
following year in the revised code, with the addition bf the word ‘‘succes- 
sion.” Sec. 17 of the Act of 1781 constitutes the first express recognition 
of Warren Hastings’s rule in the English Statute Law. Enactments to 
the same effect have since been introduced into numejrous subsequent 
English statutes and Indian Acts. — See clauses 19 and 20 of the 
Charter of 1865 of the Bengal High Court, the corresponding clauses of 
the Madras and Bombay Charters, clauses 13 and 14 of the Charters of 
the North Western Provinces High Court and clauses 13 and 14 of the 
Charter of the Patna High Court. 

Sec. 2 of the Indian Contract Act ("Act IV of 1872) contains a saving 
for any statute, Act or regulation not thereby expressly repealed. This 
section has been held to include the enactment reproduced by this 
section, under which matters of contract are, within the Presidency towns, 
but not elsewhere, directed to be regulated by the personal law of the 
party. 

See. 14 C. 7<?/-~where it was held that custom of dandapat is still 
in force in Calcutta. If however any law or custom is already inconsis- 
tent with the terms of the Contract Act, it would be held to be 
repealed ; See Madhab Chandra vs. Raj coo mar ^ 14 B. L. R. 76. 

The leading case on the extent to which English law has been intro- 
duced into Indian law is Mayor of Lyons ys. East India Company reported 
in / Moor’s P. C, iy6. 


Additional High Courts. 

113 . His Majesty may, if he sees fit, by letters 
Power to establish ad- patent, establish a high court of 
Ct86if c.^'fo4, judicature in any territory in British 

1911, c. 18, s. 2.] India, whether or not included 

within the limits of the local jurisdiction of another 
high court, and confer on any high court so estab- 
lished any such jurisdiction, powers and authority as 
are vested in or may be conferred on any high court 
existing at the commencement of this Act ; and, 
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where a high court is so established in any area in- 
cluded within the limits of the local jurisdiction of 
another high court. His Majesty may, by letters 
patent, alter those limits, and make such incidental, 
consequential and supplemental provisions as may 
appear to be necessary by reason of the alteration. 


Advocate-General. 


114 . (1) His Majesty may, by warrant under 

. . , His Hoyal Sign Manual, appoint an 

Appointment and pow- v x 

er|of advocate-general. Advocate-Genoral.for cach of the 
presidencies of Bengal, Madras and 

Bombay. 

(2) The Advocate-General for each of those presi- 
[1813, s. Ill, 1861, c. dencies may take on behalf of His 
Majesty such proceedings as may 
be taken by His Majesty’s Attorney-General in 
England. 


(3) On the occurrence of a vacancy in the office 
^ of Advocate-General, or during any 

absence or deputation of an Advo- 
cate-General, the Governor-General in Council in the 
case of Bengal, and the local government in other 
eases, may appoint a person to act as Advocate- 
General ; and the person so appointed may exercise 
the powers of an Advocate-General until some person 
has been appointed by His Majesty to the office and . 
has entered on the discharge on his duties, or until 
the Advocate-General has returned from his absence 
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* '1' 

or deputation, as the case may be, or until the 

Governor-General in Council or the local govern- 
ment, as the case may be, cancels the acting appoint- 
ment. 


PART X. 

ECCLESIASTICAL ESTABLISHMENT. 

115 . (1) The bishops^ of Calcutta, Madras and 
Bombay have and may exercise 
jutisdiction of Indian within their respective dioceses such 

bishops. [1813, ss. 51, ^ 

S2 ; 1833. ss. 93 . 94 ; episcopal functions, and such eccle- 

1919, 2nd Scb,Pt. III.] r r 

siastical jurisdiction for the super- 
intendence and good government of the ministers of 
the Church of England therein, as his Majesty may by 
letters patent, direct. 

“His Majesty may also by letters patent make 
such provision as may be deemed expedient for the 
exercise of the episcopal functions and ecclesiastical 
jurisdiction of the bishop during a vacancy of any of 
the said Sees or the absence of the bishop thereof.” 

(2) The Bishop of Calcutta is the Metropolitan 
[1833, s. 94; 1919, 2nd Bishop in India, subject nevertheless 
Soh., pt. 111.3 general superintendence and 

revision of the Archbishop of Canterbury. 

“And as metropolitan shall have, enjoy, and exer- 
cise such ecclesiastical jurisdiction and functions as 
His Majesty may by letters patent direct. His 
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Majesty may also by letters patent make such provi- 
sion as may lie deemed expedient for the exercise of 
such jurisdiction and functions during a vacancy of 
the See of Calcutta or the absence of the Bishop.” 

(3) Each of the Bishops of Madras and Bombay 

[i8-’3 s 93] is subject to the Bishop of Calcutta 

as such Metropolitan, and must at 
the time of his appointment to his bishopric, or at 
the time of his consecration as bishop, take an ‘oath 
of obedience to the Bishop of Calcutta, in such 
manner as His Majesty, by letters patent, may be 
pleased to direct. 

(4) His Majesty may, by letters patent, vary the 
limits of the dioceses of Calcutta, Madras and 
Bombay. 

(6) Nothing in this Act or in any such letters 

patent as aforesaid shall prevent any 
I c. 77> s. I3,J t • IT T • 1 

person who is oi’ has been oisliop of 
any diocese in India from performing episcopal func- 
tions, not extending to the exercise of jurisdiction, in 
any diocese or reputed diocese at the request of the 
bishop thereof. 


1. ‘‘Bishops ” 

“A Bisbop is the chief of the clergy in his diocese or jurisdiction in 
England, Wales or Ireland. A Bishop is elected by the King’s license to 
elect the person nanaed by the King, accompanied by a letter missive 
addressed to the Dean and Chapter, and if they fail to make election 
in 12 days the King by letters patent may nominate whom he pleases. 
'She Bishops are the Lords Spiritual in Parliament A Bishop, has 
three powers (i) a power of ordination gained on his consecration, 
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by wliicli lie confers orders, etc., in any place throughout the world ; (2) a 
power of jurisdiction throughout his See or his bishopric ; (3) a power of 
administration and government of the revenues thereof, gained on 
confirmation. He has also a Consistory Court ; he visits and superintends 
the clergy of his diocese.”— JVkarfon. 

As to Indian Bishops see 37 and 38 vict c. 77 sec. 13. 

The bishops of Calcutta, Madras and Bombay, are the only Indian 
bishops who are referred to in the Act relating to India. Bishops have 
also been appointed, under letters patent or otherwise, for Chota Nagpur, 
Lahore, Lucknow, Rangoon, Tennevelly and Travancore. 


116 . Repealed hy the Govenvment of India 
Amendment Act, 1916. 


117 . If any person under the degree of bishop 
is appointed to the bishopric of Cal- 
sS’Senri/Mia cutta, Madras or Bombay, being at 
[IsTs^s. 99 ]. the time of his appointment resi- 

dent in India, the Archbishop of 
Canterbury, if so required to do by His Majesty by 

letters patent, may issue a commission under his 
hand and seal, directed to the two remaining bishops, 
authorising and charging them to perform all requi- 
site ceremonies for the consecration of the person so 
to be appointed. 


118. (1) The bishops of Calcutta, Madras and 


Salaries and allow- 
ances of bishops and 
archdeacons. [1813, s, 
49 ; 1833, ss, 89, loi ; 
1842, ss, I, 3, 4 ; 1871, 
c. 62, s. I, 1 st prov. ; 
1880, ss. 2, 3. 4 sch. 
I ; 1919, 2 nd. sch., 
Pt. III.] 


Bombay are appointed by His 
Majesty by letters patent “ and the 
archdeacons of those dioceses hy 
then.’ respective diocesan bishops,” 
and there may be paid to them, or 
to any of them, out of the revenues 


of India, such salaries and allowances as may be fixed 
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by the Secretary of State in Council ; but any power 
of alteration under this enactment shall not be exer- 
cised so as to impose any additional charge on the 
revenues of India. 

(2) The remuneration fixed for a bishop or aroh- 
r „ „ deacon under this section shall 

commence on his taking upon him- 
self the execution of his office, and be the whole 
profit or advantage which he shall enjoy from his 
office during his continuance therein, and continue 
so long as he exercises the functions of his office. 


(3) There shall be paid out of the revenues of 
[1823, s. 5 ; 1833, s. Iiidia the expenses of visitations of 
the said bishops, but no greater 
sum may be issued on account of those expenses 
than is allowed by the Secretary of State in Council. 

119. (1) If the Bishop of Calcutta dies during 
his voyage to India for the purpose 

Piiytnents to represen- x x 

latives of bishops. [1825, of taking upoB nimself the execu- 
i-s . s. 97.] office, or if the Bishop of 

Calcutta, Madras or Bombay dies within six months 
after his arrival there for that purpose, the Secretary 
of State shall pay to his legal personal representatives, 
out of the revenues of India, such a sum of money 
as will, with the amount received by or due to him 
at the time of his death on account of salary, make 
up the amount of one year’s salary. 

(2) If the Bishop of Calcutta, Madras or 
Bombay dies while in possession of his office and after 
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the expiration of six months from his arrival in 
India for the purpose of taking upon' himself the 
execution of his office, the Secretary of State shall 
pay to his legal personal representatives, out of the 
revenues of India, over and above the sum due to 
him at the time of his death, a sum equal to six 
mouths’ salary. 

120 . His Majesty may, by warrant under the 

Royal Sign Manual, countersigned 
i82srs”^s\^^ib3- by the Secretary of State grant, 

out of the revenues of India, to 
any Bishop of Calcutta a pension not exceeding fif- 
teen hundred pounds per annum if he has resided in 
India as Bishop of Calcutta, Madras or Bombay or 
archdeacon for ten years, or one thousand pounds per 
annum if he has resided in India as Bishop of Cal- 
cutta, Madras or Bombay for seven years, or seven 
hundred and fifty pounds per annum if he has resi- 
ded in India as Bishop of Calcutta, Madras or 
Bombay for five years, of to any Bishop of Madras 
or Bombay a pension not exceeding eight hundred 
pounds per annum, if he has resided in India as 
such bishop for fifteen years. 

121 . His Majesty may make such rules as to 

the leave of absence of the Bishops 

Burlough rules. [1842 ^ ^ 

ss. I, 2, 3 ; 1871, c. of Calcutta, Madras and Bombay 

62.] 

on furlough or medical certificate 
as seem to His Majesty expedient. 
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122 . (1) Two members of the establishment of 
Establishment of chaplains maintained in each of 

°s presidencies of Bengal, Madras 
'“■3 and Bombay must always be minis- 

ters of the Church of Scotland, and shall be entitled 
to have, out of the revenues of India, such salary as 
is from time to time allotted to the military chaplains 
in the several presidencies. 

(2) The ministers so appointed chaplains must 
be ordained and inducted by the presbytery of Edin- 
burgh according to the forms and solemnities used in 
the Church of Scotland, and shall be subject to the 
spiritual and ecclesiastical jurisdiction in all things 
of the presbytery of Edinburgh, whose judgments 
shall be subject to dissent, protest and appeal to the 
Provincial Synod of Lothian and Tweeddale and to the 
General Assembly of the Church of Scotland. 

123. Nothing in this Act shall prevent the 

Governor-General in Council from 

Saving as to grants to 

Christians. [1833. s. granting, with the sanction of the 

102. prov.] 

Secretary of State in Council, to any 
sect, persuasion or community of Christians not being 
of the Church of England or Church of Scotland, such 
sums of money as may be expedient for the purpose 
of instruction or for the maintenance of places of 
worship. 


405 



TlIE INDIAN CONSTITUTION. 


[Sec. 124. 


PART XI 

OFFENCES, PROCEDURE AND PENALTIES. 

Certain acts to be mis- 124 - If aUV peTSOlI holding offico 

demeanours. [1770, s. ^ ^ . 

4 ; 1772, s, 24 ; 1793, s. under the Crown in India does any of 

62 ; 1833, s. 80.] 

the following things, that is to say, — 

( 1 ) if he oppresses any British subject within his 

^ ^ , jurisdiction or in the exercise of his 

Oppression. [1 770 , s. 4. J ^ 

authority ; or 

( 2 ) if (except in case of necessity, the burden of 

W.IM disobedience, pi’oving which shall be on him) he 
D793. s. 6 s ; 1833, s. disobeys, or wilfully omits, 

forbears or neglects to execute, any 
orders or instructions of the Secretary of State ; or 

( 3 ) if he is guilty of any wilful 

s.^967i833^T’8o. 7^^’ of the trust and duty of his 

office ; or 

(I) if, being the Governor-General, or a governor. 

Trading. [1793, s. 137; Heutenant-govemor or chief com- 
( u f sad%X missioner, or a member of the exe- 

cutive council of the Governor- 
General or of a governor or lieutenant-governor “or 
being a Minister appointed under this Act,” or being a 
person employed or concerned in the collection of 
revenue or the administration of justice, he is con- 
cerned in, or has any dealings or transactions by way 
of, trade or business in any part of India, for the 
benefit either of himself or of any other person other- 
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wise than as a shareholder in any joint stock company 
or trading corporation ; or 

(5) if he demands, accepts or receives, by himself 
Receiving presents, or another, in the discharge of his 
office, any gift, gratuity or reward, 
pecuniary or otherwise, or any promise of the same, 
except in accordance with such rules as may be made 
by the Secretary of State as to the receipt of presents, 
and except in the case of fees paid or payable to bar- 
risters, physicians, surgeons and chaplains in the way 
of their respective professions, 

he shall be guilty of a misdemeanour^ ; and if he 
[1793, ss. 62, 63; is convicted of having demanded, 
1833. ss. 76, 80.] accepted or received any such gift, 

gratuity or reward, the same, or the full value thereof, 
shall be forfeited to the Crown, and the court may 
order that the gift, gratuity or reward, or any part 
thereof, be restored to the person who gave it, 
or be given to the prosecutor or informer, and that 
the w:hole or any part of any fine imposed on the 
offender be paid or given to the prosecutor or informer, 
as the court may direct. 

“Provided that notwithstanding anything in this 
Act, if any member of the Governor- 
General’s Executive Council or any 
member of any local government was at the time of 
his appointment concerned or engaged in any trade 
or business, he may, during the term of his office, 
with the sanction in writing of the Governor-General, 
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01% in the case of ministers, of the governor of the 
province, and in any case subject to such general con- 
ditions and restrictions as the Governor-General in 
Council may prescribe, retain his concern or interest 
in that trade or business, but shall not, during that 
term, take part in the direction or management of 
that trade or business/’ 

The proviso to sec. 124 (5) is not based on any recommendation of the 
M. C. Report, but attention had been given for some time past to the 
question of the possible relaxation of the stringent restrictions contained 
in section 124 (4) of the Act, on dealings and transactions by way of trade 
or business on the part of certain specified officials, and the urgency of the 
matter was accentuated by the proposal to increase the number of non- 
official members of executive councils. The Act as it stood involved, if 
strictly interpreted, the consequence that the great landholder or a man 
of large commercial interests, from which classes some appointments of 
non-officials would necessarily be made, would be required to surrender 
his interest in his estates, possessions, and trade for the brief period of his 
time of office. * This would clearly be an impossible obligation to impose 
or to observe as a condition of offiering or accepting the appointment, 
and a decision to legislate in this sense on the first opportunity had been 
previously recorded by the Secretary of State in Council. Such a 
relaxation of the statute is required in order to meet a situation not 
contemplated when these restrictions were originally imposed, more than 
than a hundred years ago. 

Misdemeanour “a crime less than felony. Obtaining money 
by false pretence, endeavouring to conceal a birth and fraudulently obtain- 
ing property on credit and not having paid for it within 4 months of 
bankruptcy, are misdemeanours by statute ; and any attempt to commit 
a felony or misdemeanour, whether the crime attempted be so by 
statute or Common Law (Arch. Cr. PI. 2), any disobedience of a 
statute [Rog, v. Hail (1891) i Q. B. 747] ; any incitement of another to 
commit crime {Reg, v. Gregory^ L. R. i, C. C. R. 77) ; sale of provisions 
unfit for food (i?, v, Dixon,^ 3, M. and S. ii) ; public ! nuisances 
and very many other offences are misdemeanours at Common, 
Law.” 
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To statutory misdemeanours, no express punishment is attached. 
Common Law misdemeanours are punishable by fine 01* imprisonment, 
or both (without hard labour), and by being put under recognizances to 
keep the peace and be of good behaviour at the discretion of the Court. — 
Steph.Dig. Crim. Law., Art. 23 citing v. Dtmn (1848) 13 Q. B. 
1041. 

If a statute declares that any person doing a certain thing shall be 
guilty of a misdemeanour, and does not affix any punishment, the 
effect is that the person is liable upon conviction on indictment to 
fine or imprisonment (without hard labour), or both, at the discretion of 
the Court. 

Any greater felony includes a less felony, so that e.g. on an indictment 
for murder there may be a conviction of manslaughter but no felony 
includes a misdemeanour, so that at Common Law no person on an indict- 
ment for felony could be convicted of a misdemeanour; but various 
statutory enactments, e.g. the Criminal Procedure Act, 1851, 14 & 15 
Viet. c. 100 s. 9, by which a person indicted for any felony may be found 
not guilty of the felony, but guilty of the attempt to commit it have 
abrogated the Common Law Rule. Consult Archbold’s Crim. Plead., 
22nd Ed. (1900). — Wharton. 

125 . (1) If any European British subject, with.- 
out the previous consent in writins? 

Loans to Princes or ^ 

Chiefs, [1797 s. 28 ; 

1912, s. I (I).] Governor-General in Coun- 

cil or of a local Government, by himself or another, — 
{{<') lends any money or other valuable thing to 
any prince or chief in India ; or 
(i) is concerned in lending money to, or raising 
or procuring money for, any such prince 
or chief, or becomes security for the re- 
payment of any such money ; or 
(e) lends any money or other valuable thing to 
any other person for the purpose of being 
lent to any such prince or chief ; or 


of the Secretary of State in Council 
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{(]) takes, holds, or is concerned in any bond, 
note or other security granted by any 
suc'h prince or chief for the repaynaent of 
any loan or money hereinbefore referred 
to, he shall he guilty of a misdemeanour. 

( 2 ) Every bond, note, or security for money, of 
what kind or nature soever, taken, held or enjoyed, 
either directly or indirectly, for the use and benefit 
of any European British subject, contrary to the in- 
tent of this section, shall be void. 

126 . (1) If any person carries on, mediately or 

Carrying on dangerous immediately, any illicit correspon- 
correspondence [1793, (jencc, daugcrous to the peace or 

s- J (I) ] safety of any part of British India, 

with any prince, chief, land-holder or other person 
having authority in India, or with the commander, 
governor, or president of any foreign European 
settlement in India, or any correspondence, contrary 
to the rules and orders of the Secretary of State or of 
the G-overnor-General in Council or a Governor in 
Council, he shall he guilty of a misdemeanour ; and 
the Governor-General or Governor may issue a warrant 
for securing and • detaining in custody any person 
suspected of carrying on any such correspondence. 

(2) If, on examination taken on oath in writing 
[1793, ss. 45, 46; 1912, of any credible witness before the 
Governor-General in Council or the 
Governor in Council, there appear reasonable grounds 
for the charge, the Governor-General or Governor 
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may commit the person suspected or accused to safe 
custody, and shall within a reasonable time, not 
exceeding five days, cause to be delivered to him 
a copy of the charge on which he is committed. 

(3) The person charged may deliver his defence 
in writing, with a list of such witnesses as he may 
desire to be examined in support thereof. 

(‘1) The witnesses in support of the charge and of 
the defence shall be examined and cross-examined 
on oath in the presence of the person charged, and 
their depositions and examination shall be taken 
down in writing. 

(5) If, notwithstanding the defence, there appear 
to the Governor-General in Council or Governor in 
Council reasonable grounds for the charge and for 
continuing the confinement, the person charged shall 
remain in custody until he is brought to trial in 
India or sent to England for trial. 

(6) All such examinations and proceedings, or 
attested copies thereof under the seal of the high 
court, shall be sent to the Secretary of State as soon 
rfis may be, in order to their being produced in evidence 
on the trial of the person charged in the event of his 
being sent for trial to England. 

(7) If any such person is to be sent to England, 
the Governor-General or Governor, as the case may be, 
shall cause him to be so sent at the first convenient 
opportunity, unless he is disabled by illness from 
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undertaking the voyage, in which case he shall be so 
sent as soon as his state of health will safely admit 
thereof. 

(8) The examinations and proceedings transmitted 
in pursuance of this section shall be received as 
evidence in all courts of law, subject to any just 
exceptions as to the competency of the witnesses. 

127. ( 1 ) If any person holding office under the 
ProEecution of offences Ci'own in India commits any offence 

1793^1: 01“ any offence 

*41.] against any person within his 

jurisdiction or subject to his authority, the offence 
may, without prejudice to any other jurisdiction, be 
inquired of, heard, tried and determined before His 
Majesty’s High Court of Justice, and be dealt with 
as if committed in the county of Middlesex. 

( 2 ) Every British subject shall be amenable to all 
courts of justice in the United 

[1793, s. 67.] 

Kingdom, of competent jurisdiction 
to try offences committed in India, for any oft“ence 
committed within India and outside British India, as 

if the offence had been committed within British 

% 

India. 

128. Every prosecution before a high court in 
Limitation for prose- British India in respect of any 

referred to in the last fore- 
104, ss. n, i6.] going section must be commenced 

within six years after the commission of the offence. 
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SEC. 129A.] supplemental. 

ii 

129 . If any person commits any offence referred 
to in this Act he shall be liable to 

Penalties. [1770, s. 1 ... . . ^ i j.i 

4 ; 177a, s. 39; 1793, s. such fine or imprisonment or ootn 

. as the court thinks fit, and shall he 
liable, at the discretion of the court, to be adjudged 
to be incapable of serving the Crown in India in any 
office, civil or military ; and, if he is convicted in 
British India by a high court, the court may order 
that he be sent to Great Britain. 

PART XII- 

SUPPLEMENTAL. 

Power to make rules. 

129 A. “(1) Where any matter is required to be 
Power to make rules prescribed 01 * regulated by rules 
[1919, s. 44.] under this Act and no special pro- 

vision is made as to the authority by whom the rules 
are to be made, the rules shall be made by the 
Governor- General in Council, with the sanction of 
the Secretary of State in Council and shall not be suli- 
ject to repeal or alteration by the Indian legislature 
of by any local legislature. 

“(2) Any rules made under this Act may he so 
framed as to make different provision for different 
provinces. 

“(3) Any rules to which sub-section (1) of this 
section applies shall be la,id before both Houses of 
Parliament as soon as may be after they are made. 


413 



tllE INDIAN CONSTITUTION. 


[Scs. IIJA. 


and, if an Address is presented to His Majesty by 
either House of Parliament within the next thirty 
days on which that House has sat after the rules are 
laid before it praying that the rules or any of them 
may be annulled, His Majesty in Council may annul 
the rules or any of them, and those rules shall 
thenceforth be void, Imt without prejudice to the 
validity of anything previously done thereunder : 

“Provided that the Secretary of State may direct 
that any rules to which this section applies shall be 
laid in draft before both Houses of Parliament, and 
in such case the rules shall not be made unless both 
Houses by resolution approve the draft either with- 
out modification or addition, or with modifications or 
additions to which both Houses agree, but, upon 
such approval being given, the rules may be made 
in the form in which they have been approved, and 
such rules on being so made shall be of full force and 
effect, and shall not require to be further laid before 
Parliament.” 

This section deals with "'tlie making of rules under the 'Act : The 
Reforms Act of 1919 outlines the main features of the constitutional 
changes but leaves these changes to be worked out in detail in the form 
of rules. In the absence of special provision rules are to be made by the 
Governor- General in Council, subject to the sanction of the Secretary of 
State in Council. Sub-section {3) makes provision enabling either House 
of Parliament to present an address praying for the annulment of Rules 
by His Majesty in Council : The Rules may also be required to be laid 
in draft before both Houses of Parliament before they are made 

See Lord Sinha’s Speech^ ‘p. 578 of Lart II of this 
hooJc. 


AH 



SEC. 130.] 


SUPPLEMENTAL. 


Repeal of Acts. 

130 . The Acts specified in the Fourth Schedule 
to this Act are hereliy repealed, to 
the extent mentioned in the third 
column of that Schedule : 

Provided that this repeal shall not affect — 

(«) the validity of any law, charter, letters 
patent, Order in Council, warrant, pro- 
clamation, notification, rule, resolution, 
order, regulation, direction or contract 
made, or form prescribed, or table 
settled, under any enactment hereby 
repealed and in force at the commence- 
ment of this Act, or 

(5) tlje validity of any appointment, or any 
grant or appropriation of money or 
property, made under any enactment 
hereby repealed, or 

(c) the tenure of office, conditions of service, 
„ ^ terms of remuneration or rkht to 

[1858, ss. 13, 18, 56, . . . , 

58; i860, c. 100, s. I ; pension of any officer appointed 
1869, c. 9 ?. s. 2.3 -before the commencement of this 
Act. 

“Any reference in any enactment, whether an Act 
of Parliament or made by any 
authority in British India, or in any 
rules, regulations or orders made under any such 
enactment, or in any letters patent or other docu- 
ment, to any enactment repealed by this Act, shall 
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for all purposes be construed as references to this 
Act or to the corresponding provision thereof. 

“Any reference in any enactment in force in India, 
whether an Act of Parliament or made by any autho- 
rity in British India, or in any rules, regulations, or 
orders made under any such enactmefit, or in any 
letters patent or other document, to any Indian 
legislative authority, shall for all purposes be cons- 
trued as references to the corresponding authority 
constituted by this Act.” 


Savings. 

131 . ( 1 ) Nothing in this Act shall derogate 
„ . . from any rights vested in His 

Savings as to certain . ^ 

rights and powers, Maiesty, or ally powers of the ‘ 

[1861,0.67,8.52.] £ ai. L • k -1 . 

Secretary of State in Council in 
relation to the government of India. 

(2) Nothing in this Act shall affect the power 

,0 of Parliament to control the proceed- 

ings of the Governor-General in 
Council, or to repeal or alter any law made by any 
authority in British India, or to legislate for British 
India and the inhabitants thereof. 

( 3 ) Nothing in this Act shall affect the power of 

[186.. c, 67. s. 22, “Indian Legislature” to repeal 
proviso ; 1861. c. 104, 01* alter any of the provisions men- 

ss. 9, II, 13; 1865, c, 15 , . , , ^ 

2nd Scb., tioned m the Fifth Schedule to this 
Act, or the validity of any previous 
exercise of this power. 
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132. All treaties made Ly the East India Coin- 

Treaties, contracts SO far as they are ill foTco at 

india'company^lifss! Commencement of this x\ct, are 
binding on His Majesty, and all 
contracts made and liabilities incurred by the East 
India Company, may, so far as they are outstanding 
at the commencement of this Act, lie enforced by 
and against the Secretary of State in Council. 

133. All orders, regulations and directions law-. 

Orders of East India f'lHy “ado Or giveii by tiic Court' 

Company. [1858. s. 59.] Directors of the East India Com- 
pany, or by the Commissioners for the Affairs of India, 
are, so far as they are in force at the commencement 
of this Act, deemed to he orders, rules and directions 
■ made or given by the Secretary of State under this 
Act. 

DEFINITIONS AND SHORT TITLE. 


Definitions, 


134. In this x\.ct, unless the 
context otherwise requires, — 


(1) “Governor-General in Council” means 


the Governor- General m executive 

[1833, s. 39 ; 1861, c. 

67, s. s3'3 council ; 


[1833, s. 56 ; 186!. ( 2 ) “Governor in Council’- 

c. 67, S.S3 ; 1912, s. I . 

(I.)] means a governor in executive 

council ; 

( 3 ) “ Lieutenant-Governor in Council” means 

[1909 s 3 ( 3 ) ] ^ lieutenant-governor in executive 

council ; 
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( 4 i) “Local government’ means, in the case of a 
governor’s province, governor in 

[i9i9,2na, Sch.,Pt. n.] .,1 

council or the governor acting with 
ministers (as the ease may require), and, in the case 
of a province other than a governor’s province, a 
lieutenant-governor in council, lieutenant-governor 
or chief commissioner. 

“ Local legislative council ” includes the legisla- 
tive council in any governor’s province, and any other 
legislative council constituted in accordance with this 


“ Local legislature ” means, in the case of a 
governor’s province, the governor and the legislative 
council of the province, and, in the case of any other 
province, the lieutenant-governor or chief commis- 


sioner in legislative council.” 


(6) “ Office ” includes place and employment ; 

[1892. s. 6] (^) “province” includes a pre- 

sidency ; and 

(7) references to rules made under this Act 
include rules or regulations made under any enact- 
ment hereby repealed, until they are altered under 
this Act. 

“The expressions " official ’ and ‘ non-official,’ 

Definition of official. ^^ed in relation to any person, 

[1919. s. 46] mean respectively a person who is 

or is not in the civil or military service of the 
Crown in India” : 



SEC. 135.] DEFINITIONS AND SHORT TITLES. 


“Provided that rules under this Act may provide 
for the holders of such ofldces as may be specified 
in the rules not being treated for the purposes of this 
Act, or any of them, as officials.” 

See notes under sec. 63E for the Non-Officml 
Definition niles. These rules came into force on and 
from 1st October, 1920. 


See Notification imhlished in the G-azette of India, 
Simla, dated the 30th September, 1920. 


[1919, 2nd Sch., Pt. 
11 .] 


135 . “This Act may be cited 
as the Government of India Act. ” 
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SCHEDULES. 

FIRST SCHEDULE. 

Numher of Members of Legislative Councils. 


Legislative Council 

Number of Members. 

Madras 

118 

Bombay 

iir 

Pjengal 

I2S 

United Provinces 

1 18 

Punjab 

83 

Bebar and Orissa 

98 

Central Provinces 

70 

Assam 

53 


SECOND SCHEDULE. 


Official Salaries, &c. 


Officer. | Maximum Annual Salary. 


Governor-General of India 

(Governor of Bengal, Madras, Bombay, 
and the United Provinces. 

Commander-in-Chief of His Majesty’s 
forces in India. 

Governor of the Punjab and Bihar 
and Orissa. 

Governor of the Central Provinces ... 

Governor of Assam 

Lieutenant-Governor ... 

Member of the Governor-General’s 
executive Council (other than the 
Commander-in-Chief). 

Member of the executive council of 
the governor of Bengal, Madras, 
Bombay, and the United Pro- 
vinces. 


Two hundred and fifty-six thou- 
sand rupees. 

One hundred and twenty-eight 
thousand rupees. 

One hundred thousand rupees. 

One hundred thousand rupees. 

Seventy-two thousand rupees. 
Sixty-six thousand laipees. 

One hundred thousand rupees. 
Eighty thousand rupees. 


Sixty-four thousand rupees. 
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Official Salaries, ETc .— iwu'/d 


Officer. j Maximum Annual Salary. 


Member of the executive council of j Sixty thousand rupees, 
the governor of the Punjab and ; 

Bihar and Orissa ! 

Member of the executive council j Forty-eight thousand rupees, 
of the Governor of the Central | 

Provinces i 

Member of the executive council of | Forty -two thousand rupees, 
of the governor of Assam. 


THIRD SCHEDULE. 

Offices reserved to the Indian Civil Service. 

A. — Offices under the Governor-General in Councl/. 

1, The offices of secretary, joint secretar)', and deputy ..socretary 
in every department except the Army, Marine, Education, Foreign, 
Political, and Public Works Departments : Provided that if the office 
of secretary or deputy secretary in the Legislative Department, is 
filled from among the members of the Indian Civil Service, then 
the office of deputy secretary or secretary in that department as the 
case may be, need not be so filled. 

2. Three offices of Accountants General. 

B. — Offices m the provinces ^ohich were known in the year iS 6 i 
as ^'‘Regulation Provijices:' 

The following offices, namely : — 

1. Member of the Board of Revenue. 

2. Financial Commissioner. 

3. Commissioner of Revenue. 

4. Commissioner of Customs. 

5. Opium Agent. 

6. Secretary in every department cxccjit llic Piiblu' 

Works or Marine Departments. 

7. Secretary to the Board of Revenue. 

8. District or Sessions Judge. 

9. Additional District or Sessions Judge. 

10. District magistrate. 

11. Collector of Revenue or Chief Revenue Officer of a 

district. 
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FOURTH SCHEDULE. 


Section 130, 

Acts Eepealed. 


Session and Chapter. Short Title. Extent of Repeal. 


10 Geo. 3, c. 47 ... The East India Com- The whole Act. 

, pany Act, 1770. 

13 Geo. 3, c. 63 The East India Com- The whole Act, except 

pany Act, 1772. secs, forty-two, forty- 

three & forty-five. 

2tGeo. 3,0.70 The East India Com- The whole Act, except 

pany Act, 1780. section eighteen. 

26 Geo. 3, c. 57 ... The East India Com- Section thirty -eight, 

pany Act, 1786. 

33 Geo. 3, c, 52 ...'-'"The East India Com- The whole Act. 

pany Act, 1793. 

37 Geo. 3, c. 142 ... The East India Act, The whole Act, except 

1797* section twelve. 

39 & 40 Geo. 3, c. 79... The Government of In- The whole Act 
diaAct, 1800. 

53 Geo. 3, c. 155 The East India Com- The whole Act 

pany Act, 1813. 

58 Geo. 3, c. 84 ... The Indian Presidency The whole Act 

Towns Act, 1815. 

4 Geo. 4, c. 71 ... The Indian Bishops and The whole Act. 

Courts Act, 1823. 

6 Geo. 4, c. 8g ... The Indian Salaries and The whole Act. 

Pensions Act, 1825. 

7 Geo. 4, c. 56 ... The East India Officers The whole Act. 

Act, 1826. 

3 & 4 Will. 4, c. 85 ... The Government of In- The whole Act, except 
dia Act, 1833. section one hundred 

i and twelve. 

5 & 6 Will. 4, c. 52 ... The India (North-West The whole Act, 

Provinces) Act, 1835. 

7 Will. 4 & I Viet c. 47 i The India Officers’ Sala- The whole Act. 
ries Act, 1837. 

5 & 6 Viet, c. 119 ... The Indian Bishop’s Act, The whole Act 
1842. 

16 ■& 17 Viet, c. 95 ... The Government of In- The whole Act. 

dia Act, 1853. 

17 & 18 Viet, c. 77 .... The Government of In- .The whole Act 

* dia Act, 1854. 

& 22 Viet., c* 106... The Government of In- The whole Act, except 
■ dia Act, 1858. section four. 
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Session and Chapter. 

22 & 23 Vict.j c. 41 

23 & 24 Viet., c. TOO... 

23 & 24 Viet., c. 102... 

24 & 25 Viet c. 54 ... 
24 & 25 Viet, c. 67 ... 
24 & 25 Viet, c. 104... 
28 & 29 Viet, e. 15 ... 
28 8 c 29 Viet, c, 17 ... 
32 & 33 Viet, c. 97 ... 

32 & 33 Viet, c. 98 ... 

33 & 34 Viet, c. 3 ... 

33 & 34 Viet, e. 59 ... 

34 & 35 Viet, c. 34 ... 
34 & 35 Viet, c. 62 ... 
37 & 38 Viet, c. 3 ... 
37 & 38 Viet, c. 77 ... 
37 & 38 Viet, c, 91 ... 

43 Viet, c. 3 

44 & 45 Viet., c. 63 ... 
47 & 48 Viet, c. 38 ... 
55 & 56 Viet, c. 14 ... 

3Edw. 7, c. ir 


Acts Eepealed— 


Short Title. 


The Government of In- 
dia Act, 1859. 

The European Forces 
(India) Act, i860. 

The East India Stock 
Act, i860. 

The Indian Civil Service 
Act, 1861. 

The Indian Councils 
Act, i86x. 

The Indian High Courts 
Act, i86r. 

The Indian High Courts 
Act, 1865. 

The Government of In- 
dia Act, 1865. 

The Government of In- 
dia Act, 1869. 

The Indian Councils 
Act, 1869. 

The Government of In- 
dia Act, 1870. 

The East India Con- 
tracts Act, 1870. 

The Indian Councils 
Act, 1871. ^ 

The Indian Bishops Act, 
1871. 

The East India Loan 
Act, 1874. 

The Colonial Clergy 
Act, 1874. 

The Indian Councils 
Act, 1^74. 

The Indian Salaries and 
Allowances Act, 1880. 

The India Office Auditor 
Act, 1881. 

The Indian Marine Ser- 
vice Act, 1884. 

The Indian Councils 
Act, 1892. 

The Contracts (India 
Office) Act, 1903. 


Extent of Repeal. 

The whole Act. 

The whole Act. 

The whole Act, except 
section six. 

The whole Act 

The whole Act. 

The %vhole Act. 

Tho whole Act. 

The whole Act 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act. 

The whole Act 

The whole Act. 

Section fifteen. 

Section thirteen. 

The whole Act. 

The whole Act. 

The whole Act. 

Sections two, three, 
four and five. 

The whole Act. 

The \vhoIe Act. 
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Acts* Eepealed —rnwhl 


Session and Chapter. 

Short Title. 

Extent of Repeal. 

4Edw. 7,'c. 26 

The Indian Councils 

The whole Act. 

7 Edw. 73 c. 35 

Act, 1904. 

The Council of India 

The whole Act. 

Act, T907. 

The whole xAct. 

9Edw.'75C. 4 

The Indian Councils 

Act, 1909. 

The whole Act. 

I & 2 Geo. 5, c. 18 ... 

The Indian High Courts 

I & 2 Geo. 5, c. 25 ... 

Act, 1911. 

The Government of In- 

The whole Act. 

2 & 3 Geo. 5, c. 6 ... 

dia (Amendment) Act, 
191 T. 

'The Government of In- j 

The whole Act, 

dia Act, 1912. 1 

1 i 



FIFTH SCHEDULE. 


Scciion 13 r (3). 

Provisions of this Act which may be repealed or altered by 
the Indian Legislature. 


Section. 


Subject. 

62 ... 


Power to extend limits of presidency 
towns. 

106 ... 


Jurisdiction, powers and authority of 
high courts. 

108 (i) 


Exercise of jurisdiction of high court by 
single judges or division courts. 

109 ... 


Power for Governor-General in Council 
to alter local limits of jurisdiction 
of high courts, etc. _ 

‘ Exemption from jurisdiction of high 
courts. 

no ... 


Ill ... 


Written order by Governor-General^ in 
Council a justification for act in high 
court. 

112 ... 


Law to be administered in cases of in- 
heritance, succession, contract and 
dealing between party and party. 
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Provisions of this Act which may he repealed or altered by 
the Indian Legislature — concld. 

Section. Subject. 

114(2) ... ... Powers of advocate-general 

124(1) ... ... Oppression. 

124 (4) — so far as it relates to Trading, 
pei'sons employed or con- 
cerned in the collection of 
revenue or the administra- 
tion of justice. 

124 (5)* so far as it relates to Receiving presents, 
persons other than the 
governor-general, a gover- 
nor, or a member of the 
executive council of the 
governor-general or of a 
governor. 

135 ... ... Loans to princes or chiefs. 

126... ... .... Carrying on dangerous correspondence. 

128 ... ... ... Limitation for prosecutions in British 

India. 

129 ... ... ... Penalties. 


p. I.— 54 
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INDIAN LEGISLATIVE RULES 

Government of India Notification No. 121 {Legislative De^partnient) 

dated Simla, ^ the 24t7i Septemher, 1920, Vide Gazette of 
' India Extraordinary, Septemher 27, 1920. 

Whereas by section 47 o! the Government of Indi?j, Act, 1919, 
it is provided that the said Act shall come into operation on such 
date or dates as the Governor General in Council with the 
approval of the Secretary of State in Council may appoint ; 

And whereas the said Act confers powers for the making of 

rules thereunder for regulating the course of busines3 iu . the 

Council of State and the Legislative Assembly ; and for matters 
incidental and consequential thereto ; 

And whereas it is necessary, for the purpose of bringing into 
operation the provisions of the said Act in respect of such Council 
and Assembly on such date as may hereafter be appointed, to make 
such rules prior to the date on which these provisions will be 
brought into operation ; 

And whereas a draft of such rules was laid before both Houses 
of Parliament and was duly approved by them with cex^tain modi- 
fications and additions ; 

Now, therefore, in exercise of the powers conferred by section 
B7 of the Interpretation Act, 1889, read with the rule-making 
powers under the said Act, the Governor General in Council is 
pleased with the sanction of the Secretary of State in Council to 
make the said rules in the form so approved, tlie same being m 
follows 4**^ 

1. (1) Short title and commence'ment.—{T) These rules may foe 
called the Indian Legislative Buies^ 
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(2) They shall come into force on a date to be appointed 
by tlie Governor General in Council witli the approval 
of the Secretary of State in Council. 

2. Bejimtions . — In these rules, unless the context otherwise 
requires. — 

Assembly” means the Legislative Assembly ; 

‘^Chamber” means a Chamber of the Indian Legislature ; 
‘‘Council” means the Council of State ; 

“finance Member” means the member of the Assembly appoint- 
’J ed by the Governor General to perform the functions as- 
signed to the Finance Member 'under these rules ; 
rGassette” means the Gazette of India ; 

“member” means a member of either Chamber ; 

“member of the Government” means a member of the Governor 
General’s Executive Council, and includes any member to 
whom such member may delegate any function assigned to 
him under these rules ; 

“resolution” means a motion for the pui^pose of discussing a 
matter of general public interest ; 

“standing order” means a standing order of either Chamber. 
“Secretary” means the Secretary to either Chamber, and in- 
cludes any person for the time being performing the duties 
of the Secretary. 

3. Temporary Ghairman of Legislative Assemhly . — At the com- 
mencement of every Session, the President shall nominate from 
amongst the members of the Assembly a panel of not more than 
four Chairmen, any one, of whom may preside over the Assembly 
in the. absence of the President and Deputy President, when so re- 
quested by the President or, in his absence, by the Deputy 
President. 

' 4. Power of persons presiding. Depul^^ President and any 

Chairman of the Assembly and any pex’son appointed by the 
Governor General to preside over the Council in the absence of 
the, President. , shall, when presiding over the Assembly or the 
Council, as the case may b^ have* the same powers as the President 
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when tjo presiding, and all references to the President in ihese 
rales shall, in these circumstances, be deemed to be references to 
any such person so presiding. 

5. Appointment of the Seceefart /. — The Secretary and sucli as- 
sistants of the Secretary as the Governor General considers to be 
necessary shall be appointed by order in writing by the Governor 
General and shall hold office daring his pleasure. 

6. Allotment of time for non-official hunlness and precedence vf 
biifilness. — The Governor General, after considering the state of 
business of the Chamber, shall, at the commencement ofa'acli 
Session of that Chamber, allot as many days as are in his opiniou 
compatible with the public interests for the business of non-official 
members in that Chamber, and may, from time to time during the 
Session, alter such allotment, and on these days such business shall 
have precedence. At all other times Government business shaHj 
have precedence. 

7. Power to disallow quasi Ions. --The President may within the 
period of notice disallow • any question or any part of a question 
on the ground that it relates to a matter which is not primarily 
the concern of the Governor General in Council, and, if he does 
so, the question or part of the question shall not be placed on the 
list of questions. 

8. Suhjeci-mafter of questions. — (1) A question maybe asked 
for the purpose of obtaining information on a matter of public 
concern within the special cognisance of the member to whom it is 
addressed ; 

Provided that no question shall be asked in regard to any of 
tlie following subjects, namely : — 

(I) any matter affiecting the relations of ffis Ma jesty's^G ov- 

ernnient, or of the Governor General in Couiicii, with 
any foreign State ; 

(II) any matter affiecting the relations of any of the foregoing 

authorities with any Prince or Chief under the suze- 
x’ainty of His Majesty, or relating to the affiairs of 
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any sucli Prixice or Cliief, or to the administration of 
the territory of any such Prince or Chief ; and 
{ibi) any matter which is under adjudication by a Court of 
Law having jurisdiction in any part of His Majesty’s 
Dominions. 

(2) If any doubt arises whether any question is or is not with- 
in the restrictions imposed by sub-rule (1) the Governor General 
shall decide the point and his decision shall be final. 

9. Questions segardiug contTovei^sy hetweeu authorities, — In 
matters which are or have been the subject of controversy between 
the Governor General in Council and the Secretary of State or a 
Local Government, no question shall be asked except as to matters 
of fact, and the answer shall be confined to a statement of facts. 

10. Supplementary questions, — Any member may put a supple- 
mentary question for the purpose of further elucidating any 
matter of fact regarding which an answer has been given : 

Provided that the President shall disallow any supplementary 
question if, in his opinion, it infringes the rules as to the subject- 
matter of questions. 

11. Motion for adjournments , — A motion for an adjournment 
of the business of either Chamber for the purpose of discussing a 
definite matter of urgent public importance may be made with 
the consent of the President. 

12. EestricMons on poxmr to mahe motion , — The right to move 
the adjournment of either Chamber for the purpose of discussing 
a definite matter of urgent public importance shall be subject to 
the following restrictions, 'namely : — 

(i) not more than one such motion shall be made at the 

same sitting ; 

(ii) not more than one matter can be discussed on the 

same motion, and the motion must be restricted to a 
specific matter of recent occurrence ; 

(nV) the motion must not revive discussion on a matter 
which has been discussed in the same Session ; 

430 



APPENDIX A. 


(iv) the motion must not anticipate a matter which has 
been previously appointed for consideration, or with 
reference to which a notice of motion has been 
previously given ; and 

(?’) the motion must not deal wntli a matter on which a 
resolution could not be moved, 

13. Quormn, — In the case of the Council the presence of at 
least fifteen members, and in the case of' the Assembly the presence 
of at least twenty-five members, shall be necessary to constitute a 
meeting of the Council or of the Assembly for the exercise of 
its powders. 

14. Language of the Indian Legislainre . — The business of the 
Indian legislature shall be transacted in English, provided that the 
President may permit any member unacquainted with English to 
address the Council in a vernacular. 

15. Decision on points of order . — (1) The President shall 
decide all points of order which may arise and his decision shall 
be final. 

(2) Any member may at any time submit a point of order for 
the decision of the President, but in doing so shall confine himself 
to stating the point. 

16. Irrelevance or repetition. — Tlie President, after having 
called the attention of the Chamber to the conduct of a naember 
who persists in irrelevance or in tedious repetition either of his 
own arguments or of the arguments used by other members in 
debate, may direct liim to discontinue bis speecb. 

17. Lower to order loifhdranml of nmnler. — (1) The President 
shall preserve order and have all powers necessary for the purpose 
of enforcing his decisions on all points of order. 

(2) He may dii^ect any member whose conduct is in his 
opinion grossly disorderly to withdraw immediately from the 
Chamber, and any member so ordered to withdraw shall do so 
forthwith and shall absent himself during the remainder of the 
day's meeting. If any member is ordered to withdraw a second 
time ill the same Session, the President may direct the member to 
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absent himself from the meetings of the Chamber for any period 
not longer than the remainder of the Session, and the member so 
directed shall absent himself accordingly. 

(3) The President may, in the case of grave disorder arising in 
the Chamber, suspend any sitting for a time to be named by him. 

18. Fnhltcaf ion of Bills . — The Governor General may order 
the publication of any Bill (together with the Statement of Objects 
and Reasons accompanying it) in the Gazette, although no motion 
has been made for leave to introduce the Bill. In that case it 
shall not be necessary to move for leave to introduce the Bill, 
and, if the Bill is afterwards introduced it shall not be necessary 
to publish it again. 

19. Notice of motion for leave to infrodnce Bills. — (1) Any 
member, other than a member of the Government, desiring to 
move for leave to introduce a Bill shall give notice of his intention, 
and shall, togetlier with the notice, submit a copy of the Bill and 
a full Statement of Objects and Reasons. 

(2) If the Bill is a Bill which under the Government of India 
Act requires sanction, the member shall annex to the notice a 
copy of such sanction, and the notice shall not be valid until this 
requirement is complied with. 

(3) If any question aiuses whether a Bill is or is not a Bill 
which requires sanction under the Government of India Act, the 
question shall be referred to the Governor General, and his 
decision on the question shall be final. 

(4) The period of notice of a motion for leave to infamdiice a 
Bill under this rule shall be one month or, if the Governor General 
so directs, a further period not exceeding in all two months. 

20. FiMication . — As soon as may be after a Bill has been 
introduced, the Bill, unless it has already been published, shall be 
published in the Gazette. 

21. Effect of cerUfimUon hy Governor General . — If the Governor 
General certifies that a Bill or any clause of a Bill or any amend- 
ment to a Bill affects the safety or tranquility of British India or 
any part thereof, and dir^ects that no proceedings or no further 
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pi*oceeding8 shall be taken thereon, all notices of motions in con- 
nection with the subject-matter of the certificate shall lapse, and 
if any such motion has not already been set down on tbe list of 
business it shall not be so set down. If any such motion lias been 
set down on the list of business, the President shall, when the 
motion is reached, inform the Chamber of the Governor General’s 
action, and the Chamber shall forthwith witlioat debate proceed 
to the next item of bnsiness. 

22. Po’toer to dimllow resolution. — (1) The Governor General 
may within the period of notice disallow any resolution or any 
part of a resolution, on the ground that it cannot be moved with- 
out detriment to the public interest, or on the ground that it re- 
lates to a matter which is not primarily the concern of the 
Governor Goneral in Council, and, if he does so, the resolution or 
part of the resolution shall not be placed on the list of business. 

(2) The Governor General may disallow on grounds as afore- 
said any ‘^motion for adjournment under rule 11, notwithstanding 
the consent of the President, and if he does so the adjournment 
shall not be permitted by the President and no further discus^ 
sion of the motion shall take place. 

23. llesfrietions on subjects for dismssioii . — ■(!) Every reeolo- 
tion shall be in the form of a specific recommendation addressed 
to the Governor General in Council, and no resolution shall be 
moved in regard to any of the following subjects, namely : — 

{{) Any matter affecting the relations of His Majesty’s 
Government, or of the Governor General or the 
Governor General in Council, with any foreign State ; 
\^ll) any matter affecting the relations of any of the fore- 
going-authorities with any Prince or Chief under the 
suzerainty of His Majesty, or relating* to the affairs 
of any such Prince or Chief or to the administration 
of the terjritory of any such Prince or Chief ; and 
{ ill) any matter which is under adjudication by a Court of 
Law having jurisdiction in any part of His Majesty’s 
dominions. 
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(2) This deeision of the Governor General on the point whether 
any resolution is or is not within the restrictions imposed by sub- 
rule (1) shall be final. 

24. Gopj to Government . — A copy of every resolution which 
has been passed by either Chamber shall be forwarded to the 
Governor General in Ooiincil, but any such resolution shall have 
effect only as a recommendation to tlie Governor- Gen oral in 
Council. 

25. Bills which have passed originating Qhamher . — Every Bill 
which has been passed by the originating Chamber shall be sent 
to the other Chamber, and copies of the Bill shall he laid on the 
table at the next following meeting of that Chamber. 

26. Notice . — At any time after copies have been laid on the 
table, any member acting on behalf of Government in the case of 
a Government Bill or, in any other case, any member may give 
notice of his intention to move that the Bill be taken into consider- 
ation, 

27. Motion for comide-ration . — On the day on which the motion 
is set down in the list of business which shall, unless the Presi- 
dent otherwise directs, be not less than three clays from the 
receipt of the notice, the member giving notice may move that 
the Bill be taken into consideration. 

28. Disensston . — On the day on which such motion is made or . 
on any subsequent day to which the discussion is postponed, tlie 
principle of the Bill and its general provisions may be discussed, 
but the details of the Bill must not be discussed further than is 
necessary to ^explain its principle. 

29. Reference to Select Gommuttee . — Any member may (if the 
Bill has not already been referred to a Select Committee of the 
originating Chamber or to a Joint Committee of both Chambers, 
but not otherwise) move as an amendment that the Bill be referred 
to a Select Committee, and, if such motion is carried, the Bill shall 
be referred to a Select Committee, and the standing orders regard- 
ing Select Committees on Bills originating in the Chamber shall 
then apply, 
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30. (Jo^dsulenitiou ami ptmlng. — If the motion that the Bill be 
taken into consideration, is carried, the Bill shall be taken into 
consideration, and the provisiions of the standing orders of the 
Chamber regarding consideration of amendments to Bills and 
the subsequent procedure in regard to the passing of Bills 
shall apply. 

31. Bills passed In either Uliamber ivi^nit anienchaent. — If the 
Bill is passed without amendment and the originating Chamber 
is the Legislative Asembly, a message shall be sent to the Legis* 
lative Assembly intimating that the Council of State have agreed 
to the Bill without any amendments. If the originating Chamber 
is the Council of State, the Bill with a message to the effect that 
the Legislative Assembly have agi^eed to the Bill without any 
amendments shall be sent to the Council of State. 

32. Bills passed in. either Ohamher lolfh miendmeni, — If the Bill 
is passed with amendments, the Bill shall be returned with a mes- 
sage asking the concurrence of the originating Chamber to the 
amendments. 

33. Reiuru of a)aended Bills to urlyiuafhig Chamber. — When a 
a Bill which has been amended in the other Chamber is returned 
to the originating Chamber, copies of the Bill shall be laid on the 
table at the next following meeting of that Chamber. 

34. Appomtment of time for consideration (f amendments. After 
an amended Bill has been laid on the table, any member acting on 
behalf of Government in the case of a Government Bill or, in any 
other case, any member after gnviiig three days’ notice, or with 
tlie coiiseiit of the President withoitt notice, may move that the 
aniendmedts he taken into consideration. 

35. Pforednre on com He rat mi of amendmeid, (1) If a motion 
that the amendments be taken into consideration is carried, the 
President shall put the amendments to the Chamher in such 
manner as he thinks most convenient for their consideration.. 

(2) Further amendments relevant to the subject- matter of the 
amendments made by the other Chamber may be moved, but no 
further amendment shall he moved to the Bill, unless it is conse- 
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(jTiential upon, or an alternative to, an amendment made by tlie 
other Chamber. 

36. ’Procedure consequent on consideration of amendments, (I) 
If the Chamber agrees to the amendments made by the other 
Chamber, a message intimating' its agreement shall be sent to that 
Chamber. 

(2) If the Chamber disagrees with the amendments made by 
the other Chamber or any of them, the Bill with a message inti- 
mating its disagreement shall be sent to that Chamber. 

' (3) If the Chamber agrees to the amendments or any of tliern 

with further amendments or proposes further amendments in place 
of amendments made by the other Chamber, the Bill as further 
amended with a message to that eftect shall be sent to the other 
Chamber. 

(4) The other Chamber may either agree to the Bill as ori- 
ginally passed in the originating Chamber or as further amended 
by that Chamber, as the case may be, or may return the Bill with 
a message that it insists on an amendment or amendments to 
which the originating Chamber has disagreed. 

(5) If a Bill is retuimed with a message intimating that the 
other Chamber insists on amendments to which the orginating 
Chamber is unable to agree, that Chamber may either — 

ii) report the fact of the disagreement to the Governor 
General, or 

(ii) allow the Bill to lapse. 

37. Convening of joint sitting, A. joint sitting of both Cham- 
bers shall he convened by the Governor- General hy notification in 
the Gazette, 

38. President and procedure. The President of Council shall 
preside at a joint sitting and the procedure of the Council shall, 
so far as practicable, apply. 

39. Effect of joint sitting. The members present at a joint 
sitting may deliberate and all vote together upon tlie Bill as last 
proprosed hy the originating Chamber and upon amendments » 
if any, which have been made therein by one Chamber and 
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not agreed to by the’ otlier, and any «ttcli amendments whieli are 
ajffirmed by a majority of the total members of the Council and 
the Assembly present at such sitting shall be taken to have ']>een 
carried ; and if the Bill with the amendments, if any, is affirmed 
by a majority of the members of the Council and the Assembly 
present at such sitting, it shall be deemed to have been duly 
passed by both Chambers. 

40. Gonferences, (1) If both Chambers agree to a meeting of 
members for the purpose of discussing a difference of opinion 
which has arisen between the two Chambers a conference shall he 
held. 

(2) At a conference each Cliam])er shall be represented by an 
equal number of members. 

(3) The Conference shall determine iis own procedure. 

(4) The time and place of the Conference shall be fixed by the 
President of the Council. 

41. Message , — Messages between one Chamber shall be con- 
veyed by the Secretary of the one Ohamber to the Secretary of 
the other, or in such other manner as the Chambers may agree. 

42. Joint Committees. — (1') If a resolution is passed in the 
originating Chamber recommending that a Bill should be com- 
mitted to a joint committee of both Chambers a message shall be 
sent to the other Chamber to inform it of the resolution and 
to desire its concuxTence in the resolution. 

(2) If the other Ohamber agrees, a motion shall be made in 
each Chamber nominating the members of that Chamber who are 
to serve on the Committee. On a joint committee equal imiiiherH 
of each Chamber must be nominated. 

(3) The Chairman of the committee shall be elected by the 
committee. He shall have only a single vote, aild, if the votes are 
equal, the question shall be decided in the negative. 

(4) The time and place of the meeting of the committee shall 
be fixed by the President of the Council. 

43. The Budget . — A statement of the estimated annual ex- 
penditure and revenue of the Governor General in Council (liere- 
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inafter referred to as “the Budget”) shall be presented to each 
Chamber on such clay or days as the Grovernor*G-eiieral may 
appoint. 

44. Demands for granh. — (1) A separate demand shall or- 
dinarily be made in respect of the grant proposed for each Depart- 
ment of the Government, provided that the Finance Meml^er may 
in his discretion include in one demand grants proposed for two or 
more Departments, or make a demand in respect of expenditure 
which cannot readily be classified under particular Departments. 

(2) Each demand shall contain, first, a statement of the total 
grant proposed, and then a statement of the detailed estimate 
under each grant divided into items. 

(3) Subject to these rules the Budget shall be presented in 
such a form as the Finance Member may consider best fitted for 
its consideration by the Assembly. 

45. Stages of the Bmlget dehate, — The Budget shall be dealt 
with by the Assembly in two stages, namely : — 

ii) a general discussion ; and 

(ii) the voting of demands for grants. 

46. General disctmlon, — (1) On a day to be appointed by the 
Governor- General subsequent to tbe day on which tlie Budget is 
presented and for such time as the Governor- General may allot 
for this purpose, the Assembly shall be at liberty to discuss the 
Budget as a whole or any question of principle ij^ivolved tlierein, 
but uo motion shall be moved at this stage, nor shall the Budget 
be submitted to the vote of the Assembly. 

(2) The ^Finance Member shall have a general right of reply 
at the end of the discussion. 

(3) The President may, if he thinks fit, prescribe a time-limit 
for speeches. 

47. Voting of grants — (1) Not more tlian fifteen clays shall be 
allotted by the Governor General for the discussion of the 
demands of the Governor General in Council for grants. 

(2) Of the days so allotted, not more than two days shall be 
allotted by the Governor General to the discussion of any one 
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demand. As soon as the maximum limit of time for discussion is 
reached, the President shall forthwith put every question neces- 
sary to dispose of the demand under discussion. 

(3) On the last day of the allotted days at five o’clock, tlie 
President shall forthwith put every question necessary to dispose 
of all the outstanding matters in connection with the demands for 
grants, 

48. Motion at fhu^ fitage, — (1) INow motion for appropriation 
can be made except on the recommendation of the Governor 
General communicated to the Assembly. 

(2) Motions may be moved at this stage to omit or reduce any 
grant, but not to increase or alter the destination of a grant. 

(3) Wlien several motions relating to tlie same demand are 
offered, they shall be discussed in the order in wliicli the heads to 
which they relate appear in the Budget. 

49. Excess gcants. — When money has been spent on any service 
for which the vote of Assembly is necessary during* any financial 
year in excess of the amount granted for that service and for that 
year, a demand for the excess shall be presented to the Assembly 
by tlie Finance Member and shall be dealt with in the same way 
by the Assembly as if it were a demand for a grant. 

50. Snjiplementarg or additional grants , — (Ij An estimate shall 
be presented to the Assembly for a supplementary or adflitional 
grant when — 

(/j the amount voted in the Budget of a grant is found to be 
insufficient for the purposes of the current year, or 
(w) a need arises during the current year for expenditure 
for which the vote of the Assembly is necessary upon 
some new service not contemplated in the Budget for 
that year. 

(2) Supplementary or additional estimates shall be dealt with 
in the same wmy by the Assembly as if they were demands for 
grants. 

51. Comtitution of Committee on PubUc Accounts, — (1) As soon 
as may be after the commencement of each financial year, a Com- 
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inittee on Public Accounts shall be constituted for the purpose of. 
dealing with the audit and appropriation accounts of the Governor- 
General in Council and such other matters as the Finance Depart- 
ment may refer to the Committee, 

(2) The Committee on Public Accounts shall consist of not 
more than twelve members including the Chairman, of whom not 
less than two-thirds shall he elected by the non-official members of 
the Assembly according to the principle of proportionate represen- 
tation by means of the single transferable vote. The remaining 
members shall be nominated by the Governor- General. 

(3) The Finance Member shall be Chairman of the Committee, 
and, in the case, of an equality of votes on any matter, shall have a 
second or casting vote. 

52. Oonfrol of Committee on Public Accounts, — (1) In scruti- 
nising the audit and appropriation accounts of the Governor- 
General in Council, it shall be the duty of the Committee to satisfy 
itself that the money voted by the Assembly has been spent witKin 
the scope of the demand granted by the Assembly. 

(2) It shall be the duty of the Committee to bring to the 
notice of the Assembly. — 

(1) every re-appropriation from one grant to another 
grant ; 

(id) every re-appropriation within a grant which is not made 
in accordance with such rules as may be prescribed by 
the Finance Department ; and 

{ill) all expenditure which the Finance Department has 
requested sliould be brought to tlie notice of the 
AssemblJ^ 
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RULES FOR GOVERNORS’ LEGISLATIVE COUNCILS. 

Whereas by section 47 of the Government of India Act, 1919, 
it is provided that the said Act shall come into operation on such 
date or dates as the Governor- General in Council with the 
approval of the Secretary of State in Council may appoint ; 

And whereas the said Act confers powers for the making of 
rules thereunder for regulating the course of business in the 
Legislative Council of the Governor of — and for matters inciden- 
tal and consequential thereto ; 

And whei’eas it is necessary for the purpose of bringing into 
operation the provisions of the said Act in respect of such Council 
on such date as may hereafter be appointed to make such rules 
prior to the date on which these provisions will be brought into 
operation ; 

And whereas a draft of such rules was laid before both Houses 
of Parliament and was duly approved by them with certain modi- 
fications and additions ; 

Now, therefore, in exercise of the powers conferred by section 
37 of the Interpretation Act, 1889, read with the rule-making 
powers under the said Act, the Governor General in Council is 
pleased with the sanction of the Secretary of State in Council to 
make the said rules in the form se approved, the same being as 
follows : — 

I 

1, Short title and commencement, — (1) These rules may be 
called the — * Legislative Council Rules, 

(2) They shall come into force on a date to be appointed by 
the Governor- General in Council with the approval of the Secre- 
tary of State in Council, 

2. Definitions, — In these rules — 

^^Council” means the Legislative Council of the Governor of — * 

* Here read Bengal, Bombay, Madras, United Provinces, the Pnnjab, Bihai 
and Orissa, Assam or the Central Provinces, as the case may be# 
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‘^Finance Member” means the member of the Conncil appointed 
by tlie Governor to perform the functions of the Finance 
Member under these rules ; 

^^Gazjette” means the — ^ ; 

“Member” means a member of the Council ; 

“Member of the Government” means a member of the Execu- 
tive Council or a minister, and includes any member to 
whom such member may delegate any function assigned to 
him under these rules ; 

“Resolution” means a motion for the purpose of discussing a 
matter of general public interest ; 

“Standing order” n3eans a standing order of the Council ; and 

“Secretary” means a Secretary to the Council, and includes any 
person for the time being performing the duties of the 
Secretary. 

3. Temporary Oliairman. — ^At the commencement of every 
Session, the President shall nominate from amongst the members 
of the Council a panel of not more than four Chairmen, any one of 
whom may preside over the Council in the absence of the Presi- 
dent and Deputy President, when so requested by tlie President 
or, in his absence, by the Deputy President, 

4. Tower of persons presiding. — The Deputy President and any 
Chairman of the Council shall, when presiding over the Council, 
have the same powers as the President when so presiding, and all 
references to the President in the rules and standing orders shall, 
in these circumstances, be deemed to be references to any sucfi 
person so presiding. 

5. Appointment of the Secretary, — The Secretary and such 
assistants of the Secretary as the Governor considers to be necessary 
shall be appointed by order in writing by the Governor and 
shall hold office during his pleasure. 

** Here read Calcutta Gazette, Bombay Government Gazette (or the Sind 
Official Gazette or both), Fort St. George Gazette, U. P. Government Gazette, 
Punjab Government Gazette, Bihar and Orissa Gazette, Assam Gazette, or Central 
Provinces Gazette, as the case may be. 
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6. Allotment of time for non-afficial business and -precedence of 
business, — The Governor, after considering the state of business of 
the Council, shall, at the commencement of each Session, allot as 
many days as are in his opinion compatible with the public inter- 
ests for the business of non-official members in the Council, and 
may from time to time during the Session alter such allotment, 
and on these days such business shall have pi^ecedence. At all 
other times Government business shall have precedence. 

7. Fotver to disallotv qnestmis. — The President may within the 
period of notice disallow any question or any part of a question on 
the ground that it relates to a matter which is not primarily the 
concern of the local Government, and, if he does so, the question 
or part of the question shall not be placed on the list of questions. 

8. Subject-matter of qtiestious, — (1) A question may be asked 
for the purpose of obtaining information on a matter of public 
concern within special cognisance of the member to whom it is 
addressed : 

Provided that no question shall be asked in regard to any of the 
following subjects, namely : — 

(i) any matter affecting the relations of His Majesty’s 
Government, or of the Government of India, or of the 
Governor or the Governor in Council, with any 
foreign State ; 

(ll) any matter affecting the relations of any of the foregoing 
authorities with any Prince or Chief under the 
suzerainty of his Majesty, or relating to the affairs of 
any such Prince or Chief or to the administration of 
the territory of any such Prince or Chief ; and 
(ill) any matter which is under adjudication by a Court of 
Law having jurisdiction is any part of His Majesty’s 
Dominions. 

(2) If any doubt arises whether any question is or is not 
within the restrictions imposed by sub-imle (1), the Governor shall 
decide the point and his decision shall be final. 

9. Questions regarding controversy uuth higher authorities ^ — In 
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matters wliich are or have been the subject of controversy between 
the Governor- General in Council or the Secretary of State and tbe 
local Government, no question shall be asked except as to matters 
of fact, and the answer shall be confined to a statement of facts. 

10. Supplementary questions. — Any member may put a supple- 
mentary question for the purpose of further elucidating any matter 
df fact regarding which an answer has been given : 

Provided that the President shall disallow any supplementary 
question if, in his opinion, it infringes the rules as to the subject- 
matter of questions. 

11. Motions for adjournments, — A motion for an adjournment 
of the business of the Council for the purpose of discussing a 
definite matter of urgent public importance may be made with the 
consent of the President. 

12. jR-estrictions on potver to make motion, — The right to move 
the adjournment of the Council for the purpose of discussing a 
definite matter of urgent public importance shall be subject to the 
following restrictions, namely : — 

{i) not more than one such motion shall be made at the 
same sitting ; 

{ii) not more than one matter can be discussed on the same 
motion, and the motion must be restricted to a specific 
matter of recent occurrence ; 

(m) the motion must not revive discussion on a matter which 
has been discussed in the same Session ; 

{iv) the motion must not anticipate a matter which has been 
previously appointed for consideration, or with refer- 
ence to which a notice of motion has been previously 
given ; and 

(t)) the motion must not deal with a matter ou which a resolu- 
tion could not be moved. 

13. — The presence of at least — members shall be 

*Here read 15 in the. case of the Punjab, 30 in the case of Madras, 20 in the 
case of the Central Provinces, 12 in the case of Assam, 23 in the case of the other 
four Governors’ Provinces. 
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necessary to constitute a meeting of the Council for the exercise of 
its powers. 

14. Language of the Ooimcil, — The business of the Council 
shall be transacted in English, but any member who is not fluent 
in English may addi^ess the Council in any recognised vernacular 
of the Province, provided that tlie President may call on any 
member to speak in any language in which he is known to be 
proficient. 

15. Decision on points of order, — (1) The President shall decide 
all points of order which may arise, and his decision shall he final. 

(2) Any member may at any time submit a point of order for 
the decision of the President, but in doitig so shall confine himself 
to stating the point. 

16. Irrelevance or repetition, — The President, after having 
called the attention of the Council to the conduct of a member 
who persists in irrelevance or in tedious repetition either of liis 
own arguments or of the arguments used hy other members in 
debate, may direct him to discontinue his speech. 

17. Power to order toUhdrawal of member, — (1) The President 
shall preserve order and have all powers necessary for the purpose 
of enforcing his decisions on all points of order, 

(2) He may direct any member whose conduct is in' his opinion 
grossly disorderly to withdraw immediately from the Council, and 
any member so ordered to withdraw shall do so forthwith and 
shall absent himself during the remainder of the day’s meeting. 
If any member is ordered to withdraw a second time in* the same 
Session, the President may direct the member to absent himself 
from the meetings of the Council for any period not longer than 
the remainder of the Session, and the member so directed shall 
absent himself accordingly. 

(3) The Pr»esident may in the case of grave disorder arising in 
the Council suspend any sitting for a time to be named by him. 

18. Publication of Bills.— The Governor may order the publi- 
cation of any Bill (together with the Statement of Objects and 
Reasons accompanying it) in the Gazette, although no motion has? 
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been made for leave to introduce tlie Bill. In that case it shall not 
be necessary to move for leave to introduce the Bill, and, if the 
Bill is afterwards introduced, it shall not be necessary to publish 
it again. 

19. Notice of motion or leave to introduce Bills. — (1) Any 
member, other than a member of the Government, desiring to 
move for leave to introduce a Bill shall. give notibe of his intention, 
and shall, together with the notice, submit copy of the Bill and a 
full Statement of Objects and Reasons. 

(2) If the Bill is a Bill which under the Government of India 
Act requires sanction, the member shall annex to the notice a copy 
of such sanction, and the notice shall not be valid until this re- 
quirement is complied with. 

(3) If any question arises whether a Bill is or is not a Bill 
which requires sanction under the Government of India Act, the 
questioh shall be referred to the authority which would have power 
to grant the sanction if it were necessary, and the decision of the 
authority on the question shall be final. 

( 4 ) The period of notice of a motion for leave to introduce a 
Bill under this rule shall be as follows, namely : — 

(a) if the Bill relates to a transferred subject — fifteen days ; 
(h) if the Bill relates to a reserved subject — one month or, 
if the Governor so directs, a further period not ex- 
ceeding in all two months. 

20. Pnhlicatkm. — As soon as may be after a Bill has been in- 
troduced, ♦the Bill, unless it has already been published, shall be 
published in the Gazette. 

21. Nffect of certification by Governor . — If the Governor certi* 
fies that a Bill or any clause of a Bill or any amendment to a Bill 
aifects the safety or tranquillity of a Province or any part thereof, 
anti directs that no proceedings or no further proceedings shall bo 
taken thereon, ail notices of motions in connection with the subject- 
matter of the certificate shall lapse, and if any such motion has not 
already been set down on the list of business it shall not be so set 
down. If any such Inotion has been set down on the list of busi- 
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ness, the President shall, when the motion is reached, inform the 
Comicil of the Governor’s acfcion, and the Council shall forthwitli 
without debate proceed to the next item of business. 

22. Pouwr to disallow i'osohitions. — (1) The Governor may with- 
in the period of notice disallow any reiSolution or any part of a re- 
solution, on the ground that it cannot be moved without detriiuent 
to the public interest, or on the ground that it relates to a matter 
which is not primarily the concern of the local Government, and if 
he does so the resolution or part of the resolution shall not be 
placed on the list of business. 

(2) The Governor may disailo%v on grounds as aforesaid any 
motion for adjournment under rule 11, notwithstanding tlie con- 
sent of the President, and if he does so the adjournment shall not 
be permitted by the President and no further discussion of the 
motion shall take place. 

23. PestricMons on suh jecfs for discuss ion, — ( 1 ) B very resolu ti on 
shall be in the form of a specific recommendation addressed to the 
Government, and no resolution shall be moved in regard to any of 
the following subjects, namely : — 

{{) any matter affecting the relations of His Majesty’s 
Goveimment, or of the Goveimment of India, or of 
the Governor or the Governor in Council, with any 
foreign State ; 

(n) any matter affecting the relations of any of the fore- 
going authorities with any Prince or Chief under the 
suzerainty of His Majesty, or relating to the affairs 
of any such Prince or Chief or to the administration 
of the territory of any such Prince or Chief ; and 
(m) any matter which is under adjudication by a Court of 
Law having jurisdiction in any part of His Majesty’s 
Dominions, 

(2) The decision of the Governor on the point whether any re- 
solution is or is not within the restrictions imposed by sub-rule (1) 
shall be final. 

24. Oofy to Gorernmejit, — A copy of every resolution which 
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lias been passed by the Council shall be forwarded to the Govern* 
inent, but any such resolution shall have effect only as a re- 
commendation to the Government. 

25. The Budget . — -A statement of the estimated annual expen- 
diture and revenue of the Province (hereinafter referred to as 
^^the Budget”) shall be presented to the Council on such day as the 
Governor may appoint. 

26, Bemamds for grants. — (1) A separate demand shall or- 
dinarily be made in respect of the grant proposed for each Depart- 
ment of the Government, provided that the Pinance Member may 
in his discretion include in one demand grants proposed for two or 
more Departments, or make a demand in respect of expenditure, 
such as Pamine Belief and Insurance and Interest, which cannot 
readily be classified under particular Departments. Demands 
affecting reserved and transferred subjects shall, so far as may be 
possible, be kept distinct, 

(2) Each demand shall contain, first, a statement of the total 
grant proposed, and then a statement of the detailed estimate 
under each grant divided into items. 

(3) Subject to these rules, the Budget shall be presented in 
such a form as the Finance Member may consider best fitted for 
its consideration by the Council. 

27, Stages of the Budget debate . — The Budget shall be dealt 
with by the Council in two stages, namely : — 

(i) a general discussion ; and 

ifi) the voting of demands for grants, 

28. General discussions.— (1^ On a day to be appointed by the 
Governor subsequent to the day on which the Budget is presented 
and for such time as the Governor may allot for this purpose, the 
Council shall be at liberty to discuss the Budget as a whole or any 
question of principle involved therein, but no motion shall be 
moved at this stage, nor shall the Budget be submitted to the vote 
of the Council. 

(2) The Finance Member shall have a general right of reply 
at the end of the discussion, 
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(3) The President may, if he thinks fit, prescribe a time-limit 
for speeches. 

29. Voting of grants. — (1) Not more than twelve days shall 
be allotted by the Governor for the discnssion of the demands of 
the local Government for grants. 

(2) Of the days so allotted, not more than two days shall he 
allotted by the Governor to the discussion of any one demand. As 
soon as the maximum limit of time for discussion is reached, the 
President shall forthwith put every question necessary to dispose 
of the demand under discussion. 

(3) On the last day of the allotted days at 5 o’clock, the Presi- 
dent shall forthwith put every question necessary to dispose of all 
the outstanding’ matters in connection witli the demands for 
grants. 

30. Motions at this stage. — (1) No motion for appropriation can 
be made except on the recommendation of the Governor communica- 
ted to the Council. 

(2) Motions may be moved at this stage to omit or reduce any 
grant or any item in a grant, but not to increase or alter the 
destination of a grant. 

(3) When several motions relating to tlie same demand are 
offered, they shall be discussed in the order in which the heads to 
which they relate appear in the Budget. 

(4) No motions shall be made for the reduction of a grant as 
a whole until all motions for the omission or reduction of definite 
items within that grant have been discussed, 

31. JSxoess grants . — ^When money has been spent on any 
service for which the vote of Council is necessary during any 
financial year in excess of the amount granted for that service and 
for that year, a demand for the excess shall be presented to the 
Council by the Finance Member and shall foe dealt with in 
the same way foy the Council as if it were a demand for a 
grant. 
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32. Supplementary or additional grants . — (1) An estimate sliali 
be presented to tlie Council for a supplementary or additional 
grant when — 

{i) the amount voted in the Budget of a grant is found to be 
insufficient for the purposes of the current year, or 
iii) a need arises during the current year for expenditure for 
which the vote of the Council is necessary upon some 
new service not contemplated in the Budget for that 
year. 

(2) Supplementary or additional estimates shall be dealt with 
in the same way by the Council as if they were demands for grants. 

33. Constitution of Committee on Fublio Accounts, — (1) As soon 
as may be after the commencement of each financial year, a 
Committee on Public Accounts shall be constituted for the purpose 
of dealing with the audit and appropriation accounts of the 
Province and such other matters as the Finance Department may 
refer to the Committee. 

(2) The Committee on Public Accounts shall consist of such 
number of members as the Governor may direct, of whom not less 
than two-thirds shall be elected by the non-official members of the 
Council according to the principle of proportionate representation 
by means of the single transferable vote. The remaining" members 
shall be nominated by the Governor, 

(3) The Finance Member shall be Chairman of the Committee, 
and, in the case of an equality of votes on any matter, shall have a 
second or casting-vote. 

34. Control of Committee on Public Accounts, — (1) In scrutinis- 
ing the audit and appropriation accounts of the Province, it shall 
be the duty of - the Committee to satisfy itself that the money 
voted by the Council has been spent within the scope of the 
demand granted by the Council. 

(2) It shall be tbe duty of tbe Committee to bring to the 
notice of the Council — 

if) every re-appropriation from one grant to another 
grant ; 
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(ii) every re-appropriation ■with in a grant which is not 
made in accordance with the rules regulating the 
functions of the Einance Department^ or which has 
the effect of increasing the expenditure on an item 
the provision for which has been specifically reduced 
by a vote of the Council ; and 

(ul) all expenditure which the Einance Department has 
requested should be brought to the notice of the 
Council. 



APPENDIX a 

tHE INDIAN ELECTIONS OFFENCES AND INQUIRIES 
ACT 1920 

Tlie following Act of tlie Indian Legislative Council received 
tlie assent of tlie Governor- General on the 14th Septenabei, 1920, 
and is hereby promulgated for general information : — 

Act No. XXXIX of 1920. 

An Ad to provide for the punishment of malpradices in connection with 
elections, and to make further provision for tihe conduct of in- 
qtdres in regard to disputed elections to legislative bodies consti- 
tuted under the Government of India Act, 

Whfubas it is expedient to provide for the punishment of mal- 
practices in connection with elections, and to make further provi- 
sion for the conduct of inquiries in regard to disputed elections to 
legislative bodies constituted under the Government of India Act ; 
It is hereby enacted as follows : — 

Preliminaky. 


Shoit title and extent. 


1. ( 1 ) This Act may be called the 
Indian Elections Ofences and Inquiries Act,. 


1920 ; and 

(2) It extends to the whole of British India. 


PART 1 , 

Amendment of the Indian Penal Code and Code of Criminal- * 

, Procedure. 

2. ( 1 ) In section 21 of the Indian Penal Code, after the tenth 

entry, the following shall be inserted, name- 

Amendment of the ij ^^Bleventh : — Every person who holds any 
Indian Penal Code. . -T 

XLV of i860. omce in virtue of which he is empowered to 

prepare, publish, maintain or revise an elec- 
toral roll or to conduct an election or part of an election’’ ; and 
after ^Explanation 2, the following shall be added, namely : — 

^^Explanation 3. — The word ‘election’ denotes an election for 
the purpose of selecting members of any legislative, municipal or 
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other public authoiutj, of whatever character, the method of selec- 
tion to which is by, or under, any law prescribed as by election.” 

(2) After Chapter IX of the same Code the following Chapter 
shall be inserted, namely : — 

“CHAPTEE IX- A. 

OF OFFENCES RELATING TO ELECTIONS. 

171-A, For the purposes of this Chapter — 

(a) ‘^candidate” means a person who has been noiiiinaied as 
^‘Candidate/’ “electoral a candidate at any election and includes a 
right” defined. person who, when an election is in contem- 

plation, holds himself out as a prospective candidates thereat t 
provided that he is subsequently nominatad as a candidate at such 
election ; 

(h) ‘‘electoral right” means the right of a person to stand, or 
not to stand as, or to withdraw from being, a candidate or to vote 
or I’efrain from voting’ at an election. 

171-B. (1) Whoever— 

M gives a gratification to any person with the object of in- 
ducing him or any other person to exercise 

Bribery 

any electoral right or of rewarding any 
person for having exercised any such right ; or 
f/d) accepts either for himself or for any other person any 
gratification as a reward for exercising any such riglit 
or for inducing or attempting to induce any other per- 
son to exercise any such right, 
commits the ofence of bribery : 

Provided that a declaraticn of public policy or a promise of 
public action shall not be an offence under this section. 

(2) A person who offers, or agrees to give, or offei’S or attempts 
to procure, a gratification shall be deemed to give a gratification. 

(S) A person who obtains or agrees to accept or attempts 
to obtain a gratification shall be deemed to accept a gratification, 
and a person who accepts a gratification as a motive for doing 
what he does not intend to do, or as a reward for doing what he 
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lias not done, sliall be deemed to have accepted the gratification as 
a reward, 

171»C. (I) Whoever voluntarily interferes or attempts to hn 
terfere with the free exercise of any electoral 

Undue influence at rio^hts commits the offence of undue influence 
elections. 

at an election. 

(2) Without prejudice to the generality of the provisions of 
sub-section ( 1 ) whoever — 

(a) threatens any candidate or voter, or any person in whom a 
candidate or voter is interested, with injury of any kind, or 
(?d induces or attempts to induce a candidate or voter to 
believe that he or any person in whom he is interested 
will become or will be rendered an object of Divine dis- 
pleasure or of spiritual censure, 

shall be deemed to interfere with the free exercise of the electoral 
right of such candidate or voter, within the meaning of sub- 
section ( 1 ). 

[ 3 ) A declaration of public policy or a promise of public action 
or the mere exercise of a legiil right without intent to interfere 
with an ' electoral right, shall not be deemed tp be interference 
within the meaning of this section. 

' 171-D. Whoever at an election applies for a voting paper or 
votes in the name of any other person, whe- 
living or dead, or in a fictitious name, 
or who having voted once at such election 
applies at the same election for a voting paper in his own name ; 

and whoever abets, procures or attempts to procure the voting 
by any person in any such way, 
commits the offence of personation at an election. 

171-E* Whoever commits the offence of bribery shall be 
punished with imprisonment of either des- 

Punishment for bri* cription for a term which may extend to one 
year^ or with fine, or with both : 

■provided that the bribery by treating shall be punished with 
fine only. 
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Explanation : — ‘Treating’ means that form of bribery where the 
gratification consists in food, drink, entertainment, or pimvision; 
171-F. Whoever commits the o^ence of undue influence or 

^ Panishment for undue P^^^sonation at an ele^ shall be punished 

infiuence or persona- with imprisonment of either description for 
tion at an election. , t , 

a term ‘which may extend to one year, or with 

fine, or with both. 

171- G. Whoever with intent to affect the result of an election 

False statement in Pi^Wislies any statement purport- 

connection with an elec- ing to be a statement of fact which is false 
and which he either knows or believes to he 
false or does not believe to be true, in relation to the personal 
character or conduct of any candidate shall be punished with fine. 
171-H. Whoever without the general or special authority in 
X,, , , . writing of a candidate incurs or authorises 

connection with an elec- expenses on account of the holding of any 
public meeting, or upon any advertisement^ 
circular or publication, or in any other way whatsoever for the 
purpose of promoting or procuring the election of such candidate, 
shall be punished with fine which may extend to five hundred 
rupees : 

Provided that if any person having incurred any such expenses 
not exceeding the amount of ten rupees without authority obtains 
within ten days from the date on which such expenses were incur- 
red the approval in writing of the candidate, he shall be deemed to 
have incurred such expenses with the authority of the candidate. 
171-1. Whoever being required by any law for the time being 

Failure to keep elec- O'" ^“7 liaving the force of law 

tion accounts. to keep accounts of expenses incurred at, or 

in connection with, an election fails to keep sucli accounts shall be 
punished with fine which may extend to five hundred rupees.” 

3 . ( 1 ) In section 196 of the Code of Criminal Procedure, 

Amendment of the 1898, after the words “Chapter Yl” the 
dme!-^{?c\*v”on 898 ^^ words “or IX A.” shall be inserted. 
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PART II. 


Eleotion Inquiries and other MAteRs. 


Definitions. 


4 . In this Part, unless there is anything 
repugnant in the subject or context, — 

(a) “costs” means all costs, charges and expenses of, or inci- 
dental to, an inquiry ; 

(h) “election” means an election to either chamber of the Indian 
legislature or to a Legislative Council constituted under the Gov- 
ernment of India Act ; 

(c) “inquiry” means an inquiry in respect of an election by 
Commissioners appointed for that purpose hy the Governor- 
General, Governor or Lieutenant-Governor : 

(d) “plead ei’” means any person entitled to appear and plead 
for another in a Civil Court, and includes an advocate, a vakil# 
and an attorney of a High Court. 

5 . Commissioners appointed to hold an inquiry shall have the 
Powers of Comtnis- Powers which are vested in a Court under 
sioners.— V of 190 B, the Code of Civil Procedure, 1908, when trj-- 
xng a suit in respect of the following matters : — 

(u) discovery and inspection, 

(h) enforcing the attendance of witnesses, and x*eqiiiring the 
deposit of their expenses, 

(c) compelling the production of documents, 

(d) examining witnesses on oath, 

(e) gi’anting adjournments, 

(/) reception of evidence taken on affidavit, and 
(g) issuing commissions for the examination of witnesses, 
and may summon and examine .mo nwiu any person whose evidence 
appears to them to be material ; and shall be deemed to be a Civil 
Court within the meaning of sections 480 and 
^ ’ 482 of the Code of Criminal Procedure, 1898. 

Sxplanatimi : — For the purposes of enforcing the attendance of 
witnesses, the local limits of the Commissioners^ jurisdiction shall’ 
be the limits of the Province in which the election was held* 


P I.- s8 
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6. The provisions of the Indian Evidence Act, 1872 , shall, sub- 

Application of Act I provisions of this Act, be deemed 

of 1S72 to inquiries-. -(jq apply in all respects to an inq[uiry. 

7. Notwithstanding anything in any enactment to the contrary, 

' no document shall be inadmissible in evi- 

Documentary evidence. , t ^ j i 

dence on the ground that it is not duly 

stamped or registered. 

8 . ( 1 ) No witness shall be excused from answering any ques- 

- , tion as to any matter relevant to a matter in 
Obligation of witness ^ 

to answer and cerlifi- issue in an inquiry upon the ground that the 

cate of indemnity, answer to such question tvill criminate or 

may tend, dii’ectly or indirectly, to criminate him ; or that it will 

expose, or tend, directly or indirect^, to expose him to a penalty 

or forfeiture of any kind : 

Provided that — 

(i) no person who lias voted, at an election shall be required 
to state for whom he has voted ; and 
(ti) a witness who, in the opinion of the Commissioners, has 
answered truly all questions which he has been requir- 
ed by them to answer shall be entitled to receive a 
certificate of indemnity, and such certificate may be 
pleaded by such person in any Court and shall be 
deemed to be a full and complete defence to or upon 
any charge under Chapter IXA of the Indian Penal 
Code arising out of the matter to which such certi- 
ficate relates, nor shall any such answer he admissible in 
evidence against him in any suit or other proceeding. 

( 2 ) Nothing in sub-section ( 1 ) shall be deemed to relieve a 
person receiving a certificate of indemnity from any disqualification 
in connection with an election imposed by any law or any rule 
having the force of law. 

9. Any appearance, application or act before the Commis- 

sioners may be made 6r done by the party 
Appearance by pleader. . , . 

m person or by a pleader duly appointed to 

act on his behalf : . . 
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Provided that any such appearance shall, if the Commissioners 
so direct, be made by the party in person. 

10. The reasonable expenses incurred by any person in attend- 

ing to give evidence may be allowed by the 
Expenses of witnesses, ^ t t. 

Uommissioners to such person, and shall, 

unless the Commissioners otherwise direct, be deemed to be part of 

the costs. 

11. (1) Costs shall be in the discretion of the Commissioners, 

Costs and pleaders’ Commissioners shall have full power 

fees, etc. determine by and to whom and to what 

extent such costs are to be paid and to include in their report all 
necessary recommendations for the purposes aforesaid. The Com- 
missioners may allow interest on costs at a rate not exceeding six 
per cent, per annum, and such interest shall be added to tlie costs. 

(2) The fees payable by a party in respect of fees of bis 
adversary’s pleader shall be such fees as the Commissioners may 
allow. 


12. Any order made by tbe Governor- Greneral or Governor or 
Execution of orders Lieutenant-Governor on the report of the 

as to costs. Commissioners regarding the costs of the 

inquiry may be produced before the principal Civil Court of 
original jurisdiction within the local limits of whose jurisdic- 
tion any person directed by such order to pay any sum of 
money has a place of residence or business, or, where such place 
is within tbe local limits of the ordinary original civil jurisdiction 
of a chartered High Court, before the Court of Small Causes 
having jurisdiction there, and such Court shall execute such order 
or cause it to be executed in the same manner and by the same 
procedure as if it were a deci^ee for the payment of money made 
by itself in a suit. 

13. Any person who has been convicted of an offence under 

section 171.E or 171-1 of the Indian Penal 
iOisouBtlihc^tion of i j* •* 

persons found guilty Code or has been disqualmed from exercising 

XLvTs^o electoral right, for a. period of not less 

than five years, on account of malpractices in 
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connection witli an election shall be disqualified for five years from 
the date of such conviction or disqualification from — 

(a) being appointed to, or acting in, any judicial ofidce ; 

(h) being elected to any office of any local authority Avhen 
the appointment to such office is by election, or holding 
or exercising any such office to which no salary is 


attached 

(e) • being .elected or sitting or voting as a member of any 
local authority ; or 

(d) being appointed or acting as a trustee of a public trust : 

Provided that the Grovernor- General, in the case of an 
election to the Council of State or the Legislative Assembly, and 
the Governor or the Lieutenant-Governor, in the case of an elec- 
tion to his Legislative Council, may exempt any such person from 
such disqualification. 

14. (1) Every officer, clerk, agent or other person who per- 
forms any duties in connection with the rOr 
lecy^f'vothTg.^^ of sec- wording or counting of votes at aU election 
shall maintain and aid in maintaining the 
secrecy of the voting and shall not (except for some purpose 
authorised by or under any law) communicate to any person any 
information calculated to violate such secrecy. 

(2) Any person who wilfully acts in contravention of the pro- 
visions of this section shall be punished with imprisonment of 
either description for a term not exceeding three months or with 
fine, or with both. 
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ORDER IN COUNCIL FOR THE APPOINTMENT OF 
A HIGH COMMISSIONER FOR INDIA. 

Tli^ Gazeite of India, October, 2, 1920. 

No. 6634. — The following Order in Coiineil is pnblislied for * 
general information : — 

kT THE COURT AT BUCKINGHAM PALACE. 

The 13th day of August, 1920. 

Present : 

THE KING’S MOST EXCELLENT MAJESTY IN COUNCIL 

Whereas by Section thirty-five of the Government of India 
Act, 1919, it is enacted that His Majesty by Order in Council may 
make provision for the appointment of a High Commissioner for 
India in the United Kingdom and for the pay, pension, powers, 
duties, and conditions of employment of the High Commissioner 
and of his Avssistants and provide for delegating to the High Com- 
missioner any of the powers previously exercised by the Secretary 
of State or the Secretary of State in Council in relation to 
making contracts and prescribe the conditions under wbicb lie 
shall act on behalf of the Governor- General in Council or any 
Local Government ; 

An0 avhereas it has seemed to His Majesty by and with the 
advice of His Privy Council to be expedient to make provision 
forthwith for the appointment of a High Commissioner for 
India in the United Kinodgm and to make such provision m 
hereinafter appears for the other matters mentioned or referred to 
in the above recited enactment ; ^ 

Now, THBEEFORE, His Majesty, by virtue and in exercise of the 
power in this behalf by the above recited enactment in Him vested 
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is pleased, by aiid with the advice of His Privy Ootincil, to order, 
and it is hereby ordered as follows : — 

1. The Governor- General in Council may from time to time by 
notification in the Gazette of India with the approval of the Secret- 
ary of State in Council appoint some person to be High Com- 
missioner for India in the United Kingdom, and may with the like 
sanction and in like manner remove or suspend any such person 
and appoint another in his» stead. 

2. The person appointed to be High Commissioner for India 
ill the United Kingdom (hereinafter referred to as the High Com- 
missioner) shall hold office for a period not exceeding five years 
from the date of his appointment, and shall he eligible for the 
reappointment. The Governor- General in Council may at any 
time grant leave of absence to the High Commissioner, and 
appoint some person to discharge his duties in his absence. 

3. The salary of the High Commissioner shall he three thou- 
* sand pounds a year payable out of the revenues of India. No 

pension shall be payable in respect of services rendered as High 
Commissioner : 

Provided tliat if a person in the Civil Service of the Crown in 
India is appointed High Commissioner, he may reckon . his period 
of service as High Commissioner for the purpose of earning any 
pension for which he may be eligible as a member of the Civil 
Service of the Crown in India. 

. 4 In the exercise of his powers and performance of his duties 
the High Commissioner shall be subject to the direction and 
control of the Go veriier- General in Council. 

5. Subject to the provisions of the Government of India Act 
the High Commissioner shall — 

(a) act as agent of the Governor- General in Council in the 
United Kingdom ; 

(h) act op behalf of local Governments in India for such 
purposes and in such cases as the Governor- General in Council 
shall prescribe ; 
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(g) conduct any business relating to the Government o£ India 
hitherto conducted in the office of the Secretary of State by or 
under the direction of the Secretary of State in Council or tlie 
Council of India which may be assigned to him By the Secretary 
of State in Council, provided that no assignment of business under 
this Order shall be such as to restrict the powers of superinten- 
dence, direction and control vested in the Secretary of State or the 
Secretary of State in Council under the Government of India Act 
or otherwise. 

6. So far as may be necessary for exercising the powers or 
performing the duties of his office, the High Commissioner shall 
have power to make and sign, and wliere necessary seal, contracts 
in the name and on ]>ehalf of the Secretar}’^ of State in Council, 
and to vary and discharge contracts made on behalf of the Secret- 
ary of State in Council, whether before or after tbe da to of this 
Order. 

The benefit and liability of every contract made in pursuance 
of this provision shall pass to the Secretary of State in Council 
for the time being. 

7. The High Commissioner may from time to time appoint 
such officers, clerks, and servants as are required to assist him in 
the perforniance of his duties. Such appointments shall be made 
in accordance with general or special orders to be issued in this 
behalf by the Governor- General in Council, and the orders shall 
prescribe the terms as to pay, pension and leave of absence and 
conditions of service generally, on which such appointments may 
be made. 

8. If any person on the establishment of the Secretary of 
State in Council is appointed to be an officer, clerk or servant on 
the establishment of the High Commissioner, such person shall 
have a right of appeal to the Secretary of State in Council against 
any order of the High Commissioner removing or suspending him 
from employment, or affecting his pay, promotion or conditions of 
employment, and shall for the purposes of superannuation or 
retiring allowance or additional allowance or gratuity, and his 
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legal personal I’epresentatives shall for the purpose of gratuity be 
in the same position as if he had remained on the establishment 
of the Secretary of State in Council. ^ 

9. The High Commissioner shall lay before the Auditor of 
the accounts of the Secretary of State in Council, accounts of the 
receipt, expenditure and disposal in the United Kingdom of all 
money, stores and property by the High Commissioner, accom- 
panied by proper vouchers for their support, and submit to the in- 
spection of the Auditor all books, papers and writings having re- 
lation thereto, and supply any information which may be required 
by the Auditor in connection therewith, and shall, as soon as may 
he, transmit to the Governor- General in Council a copy of any 
report made by the Auditor on such accounts. 

10. The High Commissioner shall not without the sanction of 
the Governor- General in Council during his tenure of office be or 
act as^ Director or Agent of or hold any office in any company or 
other association or firm whether incorporated or unincorporated 
or hold any other employment or engage in any business whether 
within or without the United Kingdom. 

Almefio Fitzroy 

No* 6636 . — ^Tn the exercise of the powers conferred by clause 1 
of the Order of the King’s Most Excellent Majesty in Council 
dated the 13th August 1920, the Govern or- General in Council, 
with the approval of the Bight Honourable the Secretary of State 
for India in Council, is pleased to appoint Sir William Stevenson 
Meyer, G. C. I. E., K. C. S. I., as High Commissioner for Indiain 
the United Kingdom with effect from the 1st October, 1920. 
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PART II. 

Documents relating to the Indian 
Constitutional Reforms of 1919. 

1. The Royal Proclamation announcing 
His Majesty the King-Emperor's 
assent to the Government of India 
Bill, December 23, 1919. 

George the Fifth, by the grace of Ggdj of the 
United Kingdom of Great Bntain and Ireland and of 
the British Dominions beyond the Seas, King, 
Defender of the Faith, Emperor of India. To niy 
Viceroy and Governor*General, to the! Princes of 
Indian States and to all my subjects in India of 
whatsoever race^ or creed, greeting : 

1. Another epoch has been reached to-day 
in the Councils of India. I have given my 
Royal assent to an Act which will take its 
place among the great historic measures passed 
by the Parliament of this Realm for the better 
government of India and the greater contentment 
of her people. The Acts of seventeen hundred 
and seventy-three and seventeen hundred and 
eighty-four were designed to establish a 
regular system of administration and justice 
under the Honourable East India Company. 
The Act of eighteen hundred and thirty-three 
opened the door for Indians to public office and 
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employment. The xict of eighteen hundred and 
fifty-eight transferred the administration from 
the Company to the Crown and laid the founda- 
tions of public life which exist in India 
to-day. The Act of eighteen hundred and sixty- 
one sowed the seed of representative institutions 
and the seed was quickened into life by the Act 
Of nineteen hundred and nine. The Act w'hich 
has now become law entrusts elected repre- 
sentatives of the people with a definite share in 
Government and points the way to full representa- 
tive Government hereafter. If, as I con- 
fidently hope, the policy which this Act in- 
augurates should achieve its purpose, the results 
will be momentous in the story of human 
progress ; and it is timely and fitting that I 
should invite you to-day to consider the past and 
• to join me in my hopes of the future. 

2. Ever since the ,welfare of India w^'as 
confided to us, it has been held as a sacred trust 
by our Royal House and Line. In eighteen 
hundred and fifty-eight Queen Victoria of 
revered memory solemnly declared herself hound 
to her Indian subjects by the same obligations 
of duty as to all her other subjects; and. she 
assured them religious freedom and the equal 
and impartial protection of law. In his message 
to the Indian people in nineteen hundred and 
three my dear father King Edward the Seventh 
announced his determination to maintain unim- 
paired the same • principles of humane and 
equitable administration. Again, in his procla- 
mation of nineteen hundred and eight, he 
renewed the assurances which had been given 
fifty years before and surveyed the progress 
which they had inspired. On my accession to 
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the throne in nineteen hundred and ten I sent a 
message to the Princes and peoples of India 
acknowledging their loyalty and homage and 
promising that the prosperity and happiness 
of India should always be to me of the highest 
interest and concern. In the following year I 
visited India with the Queen-Empress and 
testified my sympathy for her people and my 
desire for their well-being. 

3. While these are sentiments of affection 
and devotion by which I and ray predecessors 
have been animated, the Parliament and the 
people of this Realm and my officers in India have 
been equally zealous for the moral and material 
advancement of India. We have endeavoured to 
give to her people the many blessings which Pro- 
vidence has bestowed upon ourselves. But there 
is one gift which yet remains and without which 
the progress of a country cannot be consummated : 
the right of her people to direct her affairs and 
safeguard her interests. The defence of India 
against foreign aggression is a duty of common 
Imperial interest and pride. The control of her 
domestic concerns is a burden which India may 
legitimately aspire to taking upon her own 
shoulders. The burden is too heavy to be borne 
in full until time and experience have brought 
the necessary strength ; but opportunity will 
now be given for experience to grow and for 
responsibility to increase with the capacity for 
its fulfilment. 

I. I have watched with understanding and 
sympathy the growing desire of my Indian people 
for representative institutions. Starting from 
small beginnings this ambition has steadily 
strengthened -its hold upon ■ the intelligence of 
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the country. It has pursued its course along 
constitutional channels with sincerity and 
courage. It has survived the discredit which at 
times and in places lawless men sought to cast 
upon it by acts of violence committed under the 
guise of patriotism. It has been stirred to more 
vigorous life by the ideals for which the British 
Commonwealth fought in the Great War and it 
claims support in the part which India has taken 
in our common struggles, anxieties and victories. 
In truth the desire after political responsibility 
has its source at the roots of the British connec- 
tion with India. It has sprung inevitably from 
the deeper and wider studies of hunian thought 
and history, which that connection has opened 
to the Indian people. Without it the work of 
the British in India would have been incomplete. 
It was therefore with a wise judgment that the 
beginnings of representative institutions were 
laid many years ago. This scope has been 
extended stage by stage until there now lies 
before us a definite step on the road to respon- 
sible Government. 

6. With the same sympathy and with 
redoubled interest I shall watch the progress 
along this road. The path will not be easy and 
in marching tow'ards the goal there will be need 
of perseverance and of mutual forbearance 
between all sections and races of my people in 
India. I am confident that those high qualities 
will be forthcoming. I rely on the new popular 
assemblies to interpret wisely the wishes of those 
whom they represent and not to forget the 
interests of the masses who cannot yet be 
admitted to the franchise. I rely on the leaders 
of the people, the Ministers of the future, to 
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face responsibility and endure to sacrifice much 
for the common interest of the State, remember- 
ing that true patriotism transcends party and 
communal boundaries ; and u'hile retaining the 
confidence of the legislatures, to co-operate with 
my officers for the common good in sinldng 
unessential differences and in maintaining the 
essential standards of a just and generous 
Government. Equally do I rely on my officers 
to respect their new colleagues and to work with 
them in harmony and kindliness ; to assist the 
people and their represeirtatives in an orderly 
advance toAvards free institutions ; and to find in 
these new tasks a fresh opportunity to fulfil as 
in the past their highest purpose of faithful 
service to my people. 

6. It is my earnest desire at this time that 
so far as possible any trace of bitterness between 
my people and those AAffio are responsible for my 
Government should be obliterated, let those 
w'ho in their eagerness for political progress have 
broken the law in the past respect it in future. 
Let it become possible for those Avho are eharge- 
ed with the maintenance of peaceful and prderly 
Government to forget extravagances they have 
had to curb. A neAv era is opening. Let it 
begin with a common determination among my 
people and my officers to work together for a 
common purpose. I therefore direct my Ticeroy 
to exercise in my name and on my behalf my 
lloyal clemency to political offenders in the 
fullest measure which in his judgment is 
compatible with public safety. I desire him to 
extend it on this condition to persons who for 
offences against the State or under any special or 
emergency legislation are suffering from 
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imprisonment or restrictions upon their liberty. 
I trust that this leniency will be Justified by the 
future conduct of those whom it benefits and 
that all my subjects will so demean themselves 
as to render it unnecessary to enforce the laws for 
such oSences hereafter. 

7. Simultaneously with the new constitution 
in British India I have gladly assented to the 
establishment of a Chamber of Princes. I trust 
that its counsels may be fruitful of lasting good 
to the Princes and States themselves, may 
advance the interests which are common to their 
territories and British India, and may be to the 
advantage of the Empire as a whole. I take 
the occasion .again to assure the Princes of 
India of my determination ever to maintain 
unimpaired their privileges, rights and dignities. 

8. It is my intention to send my dear son, 
the Prince of Wales, to India by next winter to 
inaugurate on my behalf the new Chamber of 
Princes and the new constitution in British 
India. May he find mutual goodwill and 
confidence prevailing among those on whom will 
rest the future service of the country, so that 
success may crown their laliours and progress 
and enlightenment attend their administration. 
And with all my people I pray to Almighty God 
that by His wisdom and under His guidance India 
may be led to greater prosperity and content- 
ment and may grow to the fulness of political 
freedom. 

December the twenty-third, nineteen hundred 
and nineteen. 
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DECLARATION OF AUGUST, 191;. 

II. Declaration of August 20, 191 7. 

On August 20, 1917, the Secretary of State for India 
made the following announcement in the House of 
Commons : — 

'The policy of His Majesty’s Government, with 
which the Government of India are in complete accord, 
is that of the increasing association of Indians in every 
branch of the administration and the gradual develop- 
ment of self-governing institutions with a view to the 
progressive realisation of responsible government in India 
as an integral part of the British Empire. They have 
decided that substantial steps in this direction should 
be taken as soon as possible, and that it is of the highest 
importance as a preliminary to considering what these 
steps should be that there should be a free and informal 
exchange of opinion between those in authority at home 
and in India. His Majesty’s Government have accord- 
ingly decided, with His Majesty’s approval, that I should 
accept the Viceroy’s invitation to proceed to India to 
discuss these matters with the Viceroy and the Goyern- 
ment of India, to consider with the Viceroy the views of 
local Governments, and to receive with him the sugges-* 
tions of representative bodies and others. 

'‘I would add that progress in this policy can only be 
achieved by successive stages. The British Government 
and the Government of India, on whom the responsibility 
lies for the welfare and advancement of the Indian 
peoples, must be judges of the time and measure of 
each advance, and they must be guided by the 
co-operation received from those upon whom new oppor- 
tunities of service will thus be conferred and by the ex- 
tent to which it is found that confidence can be reposed 
in their sense of responsibility. 

"Ample oppoi'tunity will be afforded for public dis- 
cussion of the proposals which will be submitted in due 
course to Parliament” 
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in. Summary of the Proposals for 
Indian Constitutional Reforms con- 
tained in the Montagu-Ohelmsford 
Report of April 22, 1918. 

[This summary is intended only to be a concise indication 
of the proposals ; and it should be read with the 
paragraphs of the report which are noted within 
brackets. For the detailed Proposals see ^Pndian 
Constitutional Documentd\ VoL /, pp. ^77 — s 66 
and — do7.] 

Parliament and the India Office. 

1. The control of Parliament and the Secretary of 
State to be modified. (291, 292.) 

2. The salary of the Secretary of State for India to 
be transferred to the Home Estimates. (294.) 

3. The House of Commons to be asked to appoint a 
select committee for Indian affairs. (295.) 

4. A Committee to be appointed to examine and 
report on the present constitution of the Council of 
India and on the India Office establishment. (293.) 

The Government of India. 

5. The Government of India to preserve indisputable 
authority on matters adjudged by it to be essential in 
the discharge of its responsibilities for peace, order and 
good government (266.) 

6. A Privy Council for India to be established. (287.) 

The Executive. 

7. To increase the Indian element in the Governor 
GeneraPs Executive Council (272.) 

8. To abolish the pi*esent statutory maximum for the 
Executive Council and the statutory qualification for 
seats. (271.) 
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9. To take power to appoint a limited number of 
members of the legislature to a position analogous to 
that of Parliamentary Under-Secretaries' in Great 
Britain. (275.) 


The Legislatzire, 

10. To replace the present Legislative Council of 
the Governor-General by a Council of State and a Legis- 
lative Assembly. (273-278.) 

11. The Council of State to consist of 50 members 
(exclusive of the Governor-General who will be Presi- 
dent, with power to nominate a Vice-President). Of 
the members 21 to be elected and 29 nominated by the 
Governor-General. Of the nominated members 4 to be 
non-ojfificials and not more than 25 (including the 
Members of the Executive Council) to be officials. (277.) 

The life of each Council of State to be 5 years. (278.) 

The Governor-General in Council to frame regulations 
as to the qualifications for membership of the Council 
of State. (278.) 

12. The Legislative Assembly to consist of about 100 
members, of whom two-thirds to be elected and one- 
third nominated. Of the nominated members not less 
than one-third to be non-officials. (273.) 

The President of the Assembly to be nominated by 
the Governor-General. (275.) 

1 3. Official members of the Council of State to be eli- 
gible also for nomination to the Legislative ^Assembly. 
( 277 -) 

14. The Governor-General to have power to dissolve 
either the Council of State or the Legislative Assembly. 

(283.) 

15. The following procedure to be adopted for legis- 
lation. (279-282.) 

A. Government bills : ordinarily to be introduced 
and carried through the usual stages in the Assembly, 
and if passed by the Assembly to be sent to the Council 
of State. If the Council of State amend the bill in a 
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manner which is unacceptable to the Assembly; the bill 
to be submitted to a joint session of both houses, unless 
the Governor-General in Council is prepared to cer- 
tify that the amendments introduced by the Council 
are essential to the interests of peace and order or 
good government (including in this term sound finan- 
cial administration), in which case the Assembly not 
to have power to reject or modify such amendments. 
But in the event of leave to introduce being refused or 
the bill being thrown out at any stage, the Governor- 
GenerM in Council to have the power, on certifying 
that the bill is within the formula cited above, to refer 
it de novo^ to the Council of State. The Governor- 
General in Council also to have the power in cases of 
emergency so certified to introduce the bill in the first 
instance in and to pass it through the Council of 
State, merely reporting it to the Assembly. (279.) 

Private bills : to be introduced in the chamber 
of which the mover is a member and on being passed 
by that chamber to be submitted to the other. Dif- 
ferences of opinion between the chambers to be settled 
by means of joint sessions. If, however, a bill emerge 
from the Assembly in a form which the Government 
think prejudicial to good administration, the Governor- 
General in Council to have power to certify it in the 
terms already cited and to submit or re-submit it to 
the Council of State : the bill only to become law in the 
form given it by the Council (280.) 

16. Resolutions to have effect only as recommend- 
ations. (284.) 

17' The Governor-General and the Crown to retain 
their respective powers of assent, reservation, or dis- 
allowance. (283.) 

18. The Governor-General to retain his existing 
power of making Ordinances and the Governor-General 
in Council his power of making Regulations. (276 & 283.) 

19. Nominated official members of the Council of 
State or the Legislative Assembly to have freedom of 
speech and vote except when Government otherwise 
directs. (275*) 


IQ 



INDIAN CONSTITUTIONAL REFORM PROPOSALS. 


20. Any member of the Council of State or the Legis- 
lative Assembly to be entitled to ask supplementaiy 
questions. The Governor-General not to disallow a 
question on the ground that it cannot be answered con- 
sistently with the public interest, but power to be re- 
tained to disallow a question on the ground that the put- 
ting of it is inconsistent with the puWic interest. 

(236 & 286.) 

21. Rules governing the procedure for the transac- 
tion of business in the Council of State and the Legis- 
lative Assembly to be made in the first instance by the 
Governor-General in Council. The Legislative Assembly 
and the Council of State to be entitled to modify their 
rules, subject to the sanction of the Governor-GeneraL 
In each case such modifications not to require the sanc- 
tion of the Secretary of State in Council and not to be 
laid before Parliament. (286.) 

22. Joint Standing Committees of the Council of 
State and the Legislative Assembly to be associated 
with as many departments of Government as possible. 
The Governor-General in Council to decide with which 
departments Standing Committees can be associated, 
and the head of the department concerned to decide 
what matters shall be referred to the Standing Com- 
mittee. Two-thirds of each Standing Committee to be 
elected by ballot by the non-official members of the 
Legislative Assembly and the Council of State, one- 
third to be nominated by the Governor-General in 
Council (285.) 


The Provinces. 

23. The Provincial Governments to be given the 
widest independence from superior control in legislative, 
administrative, and financial matters which is compatible 
with the due discharge of their own responsibilities by 
the Government of India. (189.) 

24, Responsible government in the provinces to be 
attained first by the devolution of responsibility in 
certain subjects called hereafter the transferred spb- 
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jects (all other subjects being called reserved subjects), 
and then by gradually increasing this devolution by 
successive stages until complete responsibility is reached. 

(21S, 218, 219, 238, 260.) 

Provincial Executives. 

25. The Executive Government in a province to con- 
sist of a Governor and Executive Council, a Minister or 
Ministers nominated by the Governor from the elected 
members of the Legislative Council, and an additional 
Member or Members without portfolios. (214, 218, 220.) 

26. The Executive Council to consist of two mem- 
bers, one of whom will be an Indian. (218.) 

Reserved subjects to be in the charge of the Gover- 
nor and the Members of the Executive Council (218.) 

27. The Minister or Ministers to be appointed for 
the term of the Legislative Council, and to have charge 
of the transferred subjects. (218, 21^.) 

28. The additional Member or Members to be ap- 
pointed by the Governor from among his senior officials 
for purposes of consultation and advice only. (220.) 

29. The Government thus constituted to deliberate 
generally as a whole, but the Governor to have power to 
summon either part of his Government to deliberate with 
him separately. Decisions on reserved subjects and on 
the supply for them in the provincial budget to rest with 
the Governor and his Executive Council : decisions on 
transferred subjects and the supply for them with the 
Goveimor and the Ministers. (219, 221.) 

30. Power to be taken to appoint a limited number 
of members of the Legislative Council to a position 
analogous to that of Parliamentary Under-Secretaries 
in Great Britain. (224.) 

Provincial Legislatures. 

31. In each province an enlarged Legislative Council 
with a substantial elected majority to be established. 
The Council to consist of (i,) members elected on as 
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broad a franchise as possible, (2) nominated including 
(a) official Rnd(if) non-official members, (^) ex-officio 
members. The franchise and the composition of the 
Legislative Council to be determined by regulations to 
be made on the advice of the Committee described in 
paragraph 53 by the Governor-General in Council, with 
the sanction of the Secretary of State, and laid before 
Parliament. (225, 232, 233.) 

32. The Governor to be President of the Legislative 
Council with power to appoint a Vice-President (236.) 

33. The Governor to have power to dissolve the 
Legislative Council. (254.) 

34. Resolutions (except on the budget) to have effect 
only as recommendations. (237.) 

35. Nominated official members to have freedom of 
speech and vote except when Government otherwise 
directs. (233.) 

36. Any members of the Legislative Council to be 
entitled to ask supplementary questions. (236.) 

37. The existing rules governing the procedure for 
the transaction of business to continue, but the Legis- 
lative Council to have power to modify them with the 
sanction of the Governor. (236.) 

38. Standing Committees of the Legisjative Council 
to be formed and attached to each department, or to 
groups of departments. These Committees to consist 
of members elected by the Legislative Council, of the 
heads of the departments concerned, and the Member 
or Minister, who would preside. (235.) 

39. Legislation on all subjects normally to be passed 
in the Legislative Council. Exceptional procedure is 
provided in the succeeding paragraphs, (252.) 

40. The Governor to have power to certify that a 
bill dealing with reserved subjects is essential either for 
the discharge of his responsibility for the peace or tran- 
quillity of the province or of any part thereof, or for the 
discharge of his responsibility for reserved subjects. 
The bill will then, with this certificate, be published in 
the Gazette, It will be introduced and read in the 
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Legislative Council, and, after discussion on its general 
principles, will be referred to a grand committee : but 
the Legislative Council may require the Governor to 
refer to the Government of India, whose decision shall 
be final, the question 'whether he has rightly decided 
that the bill which he has certified was concerned with 
a reserved subject. 

The Governor not to certify a bill if he is of opinion 
that the question of the enactment of the legislation 
may safely be left to the Legislative Council (252.) 

41. The Grand Committee (the composition of which 
may vary according to the subject-matter of the bill) 
to comprise from 40 to 50 per cent, of the Legislative 
Council The members to be chosen partly by election 
by ballot, partly by nomination. The Governor to have 
power to nominate a bare majority (in addition to him-^ 
self), but not more than two-thirds of the nominated 
members to be officials. (252.) 

42. The bill as passed in grand committee to be 
reported to the Legislative Council, which may again 
discuss it generally within such time limits as may be 
laid down, but may not amend it except on the motion 
of a Member of the Executive Council or reject it. 
After such discussion the bill to pass automatically, but 
during such discussion the Legislative Council may 
record by resolution any objection felt to the principle or 
details and any such resolution to be transmitted with 
the Act to the Governor-General and the Secretary of 
State. (253.) 

43. Any Member of the Executive Council to have 
the rights to challenge the whole or any part of a bill 
on its introduction, or any amendment when moved, on 
the ground that it trenches on the reserved field of 
legislation. The Governor to have the choice then either 
of allowing the bill to proceed in Legislative Council, 
or of certifying the bill, clause, or amendment If 
he certifies the bill, clause, or amendment the Governor 
may either decline to allow it to be discussed, or suggest 
to the Legislative Council an amended bill or clause, 
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or at the request of the Legislative Council refer the bill 
to a Grand Committee. '254.) 

44. All provincial legislation to require the assent 
of the Governor and the Governor-General and to be 
subject to disallowance by His Majesty. (254.) 

45. The veto of the Governor to include power of 
return for amendment (254.) 

46. The Governor-General to have power to reserve 
provincial Acts. (254.) 


Finance. 

47. A complete separation to be made between 
Indian and provincial heads of revenue. (200, 201.) 

48. Provincial contributions to the Government of 
India to be the first charge on provincial revenues. 

(206 & 256.) 

49. Provincial Governments to have certain powers 
of taxation and of borrowing. (210, 211.) 

50. The budget to be laid before the Legislative 
Council. If the Legislative Council refuses to accept the 
budget proposals for reserved subjects the Governor in 
Council to have power to restore the whole or any part 
of the original allotment, on the Governor’s certifying 
that, for reasons to be stated, such restoration is in his 
opinion essential either to the peace or tranquillity of 
the province or any part thereof, or to the discharge of 
his responsibility for reserved subjects. Except in so 
far as he exercises this power, the budget to be altered 
so as to give effect to resolutions of the Legislative 
Council (256.) 


Local Self-Government. 

51. Complete popular control in local bodies to be 
established as far as possible. (188.) 

^ Modification of Provincial Constitutions. 

52: Five years after the first meeting of the new 
Councils the Government of India to consider any 
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applications addressed to it by a provincial Government 
or a provincial Legislative Council for the modification 
of the list of reserved and transferred subjects. In such 
cases the Government of India with the sanction of 
the Secretary of State to have power to transfer any 
reserved subject, or in case of serious maladministration 
to remove to the reserved list any subjects already trans- 
ferred and to have power also to order that the salary of 
the Ministers shall be specifically voted each year by the 
Legislative Council The Legislative Council to have 
the right of deciding at the same or any subsequent time 
by resolution that such salary be specifically voted 
yearly. (260.) 

Preliminary Action. 

53. A Committee to be appointed consisting of a 
Chairman appointed from England, an official, and an 
Indian non-official. This Committee to advise on the 
question of the separation of Indian from provincial 
functions, and to recommend which of the functions 
assigned to the province should be transferred subjects. 
An official and an Indian non-official in each province 
wffiich it is at the time examining to be added to the 
Committee. ( 2 ^ 8 ,"^ 

54. A second Committee to be appointed, consisting 
of a Chairman appointed from England, two officials, 
and two Indian non-officials, to examine constituencies, 
franchises, and the composition of the Legislative Council 
in each Province, and of the Legislative Assembly. An 
official and an Indian non-official in each Province 
which it is at the time examining to be added to the 
Committee. (225.) 

55. The two Committees to have power to meet 
and confer. (238.) 

Commission of Enquiry. 

56. A Commission to be appointed ten years after 
the first meeting of the new legislative bodies to «review 
the constitutional position both as regards the Govern^ 
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ment of India and the provinces. The names of the 
commissioners to be submitted for the approval of Par- 
liament. ‘‘Similar commissions to be appointed at 
intervals of not more than twelve years. (261.) 

The Native States. 

]^57. To establish a Council of Princes. (306.) 

58. The Council of Princes to appoint a standing 
comMittee, (307.) 

39. The Viceroy in his discretion to appoint a Com- 
mission, composed of a High Court Judge and one 
nominee of each of the parties, to advise in case of dis- 
putes between States, or between a State and a Local 
Goyernment or the Government of India. (308.) 

60. Should the necessity arise of considering the 
question of depriving a Ruler of a State of any of his 
rights, dignities, or powers, or of debarring from suc- 
cession any member of his family, the Viceroy to 
appoint a Commission to advise consisting of. a High 
Court Judge, two Ruling Princes, and two persons of 
hi^)>^tanding nominated by him, (309.) 

61. All States possessing full internal powers to 
have /direct relations with the Government of India, 

/ (310.) 

62. Relations with Native States to be excluded 
from transfer to the control of provincial Legislative 
Councils. (310.) 

63. Arrangements to be made for joint deliberation 
and discussion between the Council of Princes and the 
Council of State on matters of common interest. (278, 
Sn.) 

The Public Services. 

64. Any racial bars that still exist in regulations 
for appointment to the public services to be abolished. 

(3150 

65. In addition to recruitment in England, where 
such dJkists, a system of appointment to all the public 
services to be established in India. (316.) 


P. 11.-3 
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66. Percentages of recruitment in India, with 
definite rate of increase, to be fixed for all these 
services. (316 — 317.) 

67. In the Indian Civil Service the percentage to 

be 3,3 per cent, of the superior posts, increasing annually 
by i^ per cent, until the position is reviewed by the 
Commission (paragraph 56). (317.) 

68. Rates of pay to be reconsidered with reference 
to the rise in the cost of living and the need for main- 
taining the standard of recruitment. Incremental 
time-scales to be introduced generally and increments 
to continue until the superior grade is attained. The 
maximum of ordinary pension to be raised to Rs. 6,000 
payable at the rate of li-. to the rupee, with special 
pensions for certain high appointments. Indian Civil 
Service annuities to be made non-contributory, but 
contributions to continue to be funded. Leave rules to 
be reconsidered with a view to greater elasticity, reduction 
of excessive amounts of leave admissible, and concession 
of reduced leave on full pay. The accumulation of 
privilege leave up to four months to be considered. 

(318—321.) 

69. A rate of pay based on recruitment in India to 
be fixed for all public services, but a suitable allowance 
to be granted to persons recruited in Europe or on 
account of qualifications obtained in Europe, and the 
converse principle to be applied to Indians employed in 
Europe. (322.) 
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IV. H. E. Lord Ghelinsford^s address to 
Heads of Provinces, January IS, 1919, 


Let me first welcome you to another Conference. I 
believe that those of us who were present at our deliberations 
last year recognised the value of such meetings, and for 
myself I can only say that it was and is a great pleasure to 
have all the heads of local Governments collected together 
under my roof as my guests. I had hoped this year that we 
should have been able to discuss the multifarious subjects 
which are of common interests to us all But I fear that we 
shall have little time to deal with more than the one subject, 
the subject of Reforms, and to-day I do not propose to 
deal with any other subject. I will not repeat to you the 
formula of policy enunciated by His Majesty's Government 
on August 20th, 1917. You are all familiar with it But it 
may be useful to cite the three outstanding features of that 
declaration. First, the progressive realisation of responsible 
government is given to us as the keynote and objective of 
our policy ; secondly, substantial steps are to be taken at once 
in this direction ; and thirdly, this policy is to be carried out 
by stages. 

I think I shall not be stating the basic principle of this 
policy unfairly when I sum it up as the gradual transfer of 
responsibility to Indians. We are not here to discuss the 
merits or den:|erits of this policy. It is the policy enunciated 
by His Majesty's Government. It has been unchallenged in 
Parliament for the better part of two years, and while I am 
conscious that there are those who would have preferred 
some other form of advance, I am sure that even they would 
agree that it is idle to discuss any variant of it at this stage, 
but that what we have to do is to attempt to translate the 
announcement of August 20th into practice. 

This was the task to which the Secretary of State and I 
set our hands last year, and you have the results of our joint 
attempt in the proposals of the Report. I am not going to 
travel over the whole field of those proposals, but I intend 
to confii|e my remarks to one big problem, really the one 
big point at issue on which everything else hangS“«-e/e>., the 
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method by which this gradual transfer of responsibility is to 
be achieved. 

^ Believe me, I have no intention of making any debating 
point this morning. The subject is too important, the issues 
at stake are too great for dialectics. I shall endeavour to put 
before you as succinctly as possible the issue as I see it, 
and nothing more. 

The gradual transfer of responsibility — this is what we 
have to secure. Now what is responsibility ? I cannot 
but think that there has been a good deal of talk and writing 
which are beside the mark on this subject and perhaps our 
Report is equally guilty with others in this respect. What 
are we aiming at in our policy ? Surely this, that the 
decision of certain matters — I will not discuss what — shall 
rest with Indians ; that in these matters it will be for them 
to say ‘*Yes” or “No” ; and that our scheme shall provide as far 
as possible for everybody knowing that the yes or no is their 
yes or no, and not that of the Executive Council. With this 
end in view, the Secretary of State and I examined the 
various proposals which were put before us, and after a 
prolonged and careful investigation we came to the conclusion 
that we could only attain it by the methods proposed in the 
Report. We entered upon our enquiry with no bias in favour 
of dyarchy. Indeed we made every endeavour to avoid it. 
We were fully conscious of its difficulties. We realise the 
possibilities of friction inherent in any dyarchic scheme, but 
we felt that the alternatives proposed had similar difficulties, 
were equally liable to engender friction and did not provide 
for (which was our desideratum) the gradual transfer of 
responsibility. 

The Government of Bombay take the line of argument in 
their reply to the Government of India that the onus of proof 
is with the supporters of the scheme and not with those who 
condemn. I only mention this line of argument because I 
cannot help regarding it as unprofitable, and I hope it will 
not be pursued in our discussions this week. What we wish 
to secure is* the best method of ensuring the gradual transfer 
of responsibility. The duty of discovering that method was 
placed by His Majesty's Government on the Secretary of 
State rand myself For the reasons set out with great 
elaboration in our Report we decided upon the scheme out** 
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lined therein, and we have published it for criticism. It is 
not very profitable to tell us that the onus of proof lies upon 
us. Of course it does and we have endeavoured in the course 
of 177 folio pages to prove our case. What we want is a'* 
scheme which will transfer some responsibility at once, 
which will provide machinery by which more responsibilit}^ 
can be transferred at later stages, and under which ultimately 
full responsibility can be attained in the provincial sphere.' 
This is the problem which we have to solve, and I can assure 
you that no one will be better pleased than myself— and I 
believe the Secretary of State — if you can provide us with 
such a scheme. 

Under our scheme it will be possible, I believe, to say, so 
far as the transferred subjects are concerned, that the 
Minister, and through him the Legislative Council, has said 
yes or no on a particular question. 

Under our scheme it is possible to gradually enlarge the 
sphere in which the Minister and the Legislative Council 
will say yes or no. 

And under our scheme responsibility in the whole sphere 
of Government can ultimately be attained. 

I am passing by for the moment the criticisms, the very 
cogent criticisms, which have been made upon the working of 
our proposals and various details of our scheme. This is not 
because I ignore or underrate the force of those criticisms, 
but because I wish to concentrate your attention on the 
central point, virj,, the method by which the gradual transfer 
of responsibility can be achieved. 

In inviting you therefore now to eKamine the various 
proposals advanced by certain local Governments as alter- 
natives to our scheme, I would ask you to apply the 
following tests : — 

Firstly, will it be possible under it to fix responsibility on 
Indians with regard to any particular question of policy ? 

Secondly, does it provide machinery by which a greater 
area of responsibility can later be transferred ? 

Lastly, does it lead up gradually to a stage under which 
full responsibility can be attained by Indians in the provincial 
sphere ? 
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I lay stress, as you will see, on the progressive realisation 
of responsible government, the words of the announcement. I 
should be sorry to see any attempt to content ourselves with 
a scheme which might dispose of the difficulties of the 
moment, but did not provide for future expansion and 
development. 

I shall not attempt to deal with the various alternative 
schemes which have been put forward in the replies of your 
Governments. But I would make this general remark with 
regard to them. They seem to me to fall short of our deside- 
ratum on one or more of the following points : — 

In some there is a duality in fact, camouflaged by an out- 
ward unity and not compensated for by the saving grace of 
transfer of responsibility. 

In others there is the gift of power without responsibility, 
a state of things akin to that proposed in the Congress- 
Moslem-League scheme, and 1 would beg you to examine 
very carefully the searching analysis and criticism of that 
scheme made in Chapter VII of our Report. 

And now I have put before you with perhaps tedious 
reiteration the problem to which I invite you first to give your 
attention. 

Believe me, I do not regard our Report as in any way 
verbally inspired. I am only anxious that we should arrive 
at the right solution. If we can arrive at an agreement as to 
the method of carrying out the fundamental principle, virj,, the 
transfer of responsibility, we shall at all events have cleax'ed 
the ground, and we can then examine the machinery which 
will be necessary. 

If your deliberations lead you to agree in preferring some 
different scheme from that put forward in the Report, then I 
think it is fair to ask you to develop your alternative in some 
detail ; so that I and my colleagues in the Governmenb of 
India may have the same chance of judging it as the critics of 
the Report have had of judging the proposals of the Secretary 
of State and myself. 
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V. Minute Iby the Lieutenant-Governors 
of the United Provinces, Punjab, and 
Burma and the Chief Commissioners 
of the Central Provinces and Assam. 
January 15, 1919. 

We, as Heads of Local Governments, have been asked by 
His Excellency the Viceroy to formulate a scheme alter- 
native to that of the joint report and to develop it in some 
detail in order that he and his colleagues in the Government 
of India may have the same chance of judging it as the critics 
have had of judging the report. 

2. We desire to make it clear beyond any misunder- 
standing that we are in entire accord with the statement 
made by His Majesty’s Government on the 20th of August 
1917. We desire to give effect to it by a progressive scheme 
of a truly liberal character based on a policy of trust and 
co-operation. We desire to avoid future friction by framing 
a scheme on broad and simple lines which will require only 
a few checks and those based, as far as possible, on existing 
practice and accepted principle. We fully realise the undesir- 
ability at this stage of departing from published proposals of 
very high authority, even though those proposals were 
admittedly published to elicit opinions and although it was 
mentioned in the statement of the 20th August 1917 that 
ample opportunity would be afforded for public discussion of 
the proposals which would be submitted in due course to 
Parliament. But we are deeply impressed by the weight of 
adverse criticism of what is known as the scheme of dualism 
in the report There is a strong preponderance of local 
Governments against the scheme. The position has been 
summarised as foljows : — 

** Bengal and Bihar and Orissa treat the main question as 
closed to discussion, but the former is dubious and the 
latter guarded in its opinion. Madras is in favour of 
instituting sub-provinces but otherwise would fall in 
with the majority opinion. All other local Govern-i 
ments have declared against a dualised executive and; 
wish to maintain the unity of the administration.” 


^3 



THE INDIAN CONSTITUTION. 


, : There is great division of opinion amongst Indians in 
regard to it We are also impressed by the misgivings that 
exist in the services generally, Indian as well as European, as 
to their position and prospects under a dual form of govern- 
ment The scheme exposes a large surface to legislative, 
administrative and financial friction. It breaks away from all 
experience and divides the Government against itself. It has 
all the elements which make for division at a time when there 
is most need for co-operation and association. 

3. The statement of 20th August proclaimed as the policy 
of His Majesty’s Government “ The increasing association of 
Indians in every branch of the administration and the gradual 
development of self-governing institutions with a view to the 
progressive realisation of responsible government in India as 
an integral part of the British Empire.” The statement 
went on to say that substantial steps in this direction should 
be taken as soon as possible, that progress in this policy 
could only be achieved by successive stages and that the 
British Government and the Government of India on vrhom 
the responsibility lay for the welfare and advancement of 
the Indian peoples must be the judges of the time and measure 
of such advance and they must be guided by the co-operation 
received from those upon whom new opportunities of service 
would thus be conferred and by the extent to which it was 
found that confidence could be reposed in their sense of 
responsibilit}^ The proposals of the report appear to us to 
have gone much further than the terms of the announcement 
required but they have raised expectations which may render 
it necessary to make a greater immediate advance in the 
direction of the goal than the facts which face us, justify. 
While the announcement of His Majesty's Government in 
Parliament rightly placed the association of Indians with the 
Government in the foreground of the policy, the idea of 
association has been overshadowed and obstured by the idea 
of responsibility, or, as it has been aptly put, “ the report 
begins by dividing in order to get responsibility, and ends by 
uniting in order to get association.” We are also firmly of 
opinion that, especially during a period of transition from one 
form of government to another, it is clearly advisable, as far 
as possible, to build up on existing foundations and to have a 
scheme which, while giving effect to the announcement, will 
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fit in with an administrative ' system which has its roots in 
centuries of Indian rule. We believe that it is only close 
association between officials and non-officials that we can 
bridge over the gulf that separates the present system of 
administration from popular government We respectfully 
deprecate the sacrifice of practical experience to constitution- 
al theory. In particular, we fear any clear-cut definition of 
responsibility in the sense in which it is defined in the report. 
In the report (paragraph 215) responsibility is defined as 
consisting primarily in amenability to constituents and in the 
second place, in amenability to an assembly. We need 
scarcely argue that in the absence of an electorate capable of 
enforcing a mandate, these conditions do not yet exist In 
the words of the Bengal Government (paragraph 33 of their 
letter of 15th October 1918) "'responsibility can scarcely be 
derived from an irresponsible source/' Under existing condi- 
tions, the government is responsible, to the Secretary of State, 
but in practice the government is largely and increasingly 
influenced by public opinion in the legislative council and 
outside it. We believe that in the period of transition it 
would be unsafe to hamper the developinent and natural 
growth of a more popular system of government by prema^ 
ture constitutional definitions. 

4. We now proceed to outline the alternative scheme which 
we propose. We are at a great disadvantage in not knowing 
what are the recommendations of the important committees 
who are now discussing the questions of franchise, the division 
of authority between the imperial and provincial governments 
and the transfer of subjects under the scheme of the report ; 
also in not knowing what will be the terms of the instrument 
of instructions to Governors (paragraph 219 of the report). It 
is obvious that the decision as to the electorate must be the 
founcjation of any scheme of popular government. It is clear 
that owing to religious, caste, social and other divisions 
amongst the people the electorate will be very different from 
those of western countries. It is also evident that for some 
considerable period, we shall be ignorant as to how the electo- 
rate will act The scheme in the report in this respect is at 
present a leap in the dark. We content ourselves therefore 
with an outline of a scheme which is as close as possible to 
the scheme published in the report but which eliminates those 
features of dual government that seem to us to imperil the 
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success of its practical working in existing conditions. We 
will deal with the scheme under the following heads : — - 

(1) Structure of the provincial executive ; 

(2) Legislation ; and 

( 3 ) Supply. 

Structzm of the provincial executive, 

5. We recommended a provincial executive very much on 
the lines of that described in paragraph 217 of the report 
The Governor will have a council with an equal number of 
official and non-official members, the latter being selected by 
him from the elected, or in the Punjab, from the elected and 
nominated, members of the legislative council. We would do 
away with the distinction between reserved and transferred 
subjects, and it should be open to the Governor to give any 
portfolio to any member of his council, whether he be official 
or non-official We attach the greatest importance to the 
non-official members being in the same position and drawing 
the same salaries as the official members. They would be 
responsible ultimately to the Secretary of State, but they 
would necessarily be influenced by the opinions of the 
legislative council. It is not conceivable to us that the 
Governor would choose as his colleague elected members of 
council who were not representative of a substantial body 
of opinion, because he will have to co-operate with them in 
his relations with the legislative council. The selected mem- 
bers would be responsible to the electorate in the same way 
as the ministers under the report scheme (so far as the term 
responsibility can apply) in that they would have to seek 
re-election at the end of the life of the council. In this way a 
unitary Government would be secured. The Government 
\vould further be kept in touch with the legislative council by 
standing committees and under secretaries taken from the 
council as in the scheme of the report The standing com- 
mittees will be a real nexus between the legislative council 
and the executive government Sir Harcourt Butler desires 
to note that in the United Provinces the experiment has been 
tried for some months of a standing committee of finance 
which consists of the 6 secretaries to Government, and 6 mem- 
bers elected from th^ legislative council, and which meets 
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every month. All important proposals of expenditure are 
referred to the standing committee for advice. • Sir Harcourt 
Butler considers that the scheme has worked extremely well 
so far and has led to real co-operation between the council 
and the executive government. We accept the proposals of 
the Report as to the size and general constitution of the legis- 
lative council subject to the differences necessitated by pro- 
vincial conditions which are now being examined by Lord 
Southborough’s committee. We wish to see a substantial 
elected majority and we wish to give the council very real 
powers in the matter of legislation and supply.' We urge 
that this constitution will provide an executive, which, though 
responsible to the Secretary of State, will be largely account- , 
able in practice to the legislative council. And we believe 
that this will be a more liberal system in practical working 
during a period of transition than the scheme of the joint 
report, in that, in the wmrds of the announcement, it will 
associate Indians with every branch of the administration. 
We would only reserve to the Governor the power which he 
has at present under section 50 of the Government of India 
Act, 1915, of over-ruling his executive council. We consider 
that there is immense advantage in maintaining the exact 
formula by which Parliament has defined the circumstances in 
which it holds that exceptional powers are justified. 

Legislation. 

6. We have already outlined the constitution of the 
legislative council. We accept the powers of legislation pro- 
posed in the joint report reserving to the Governor the right 
of veto. 

As regards affirmative legislation, we are prepared to 
accept the grand committee as in the report though recogniz- 
ing the force of the objections urged against it ; but we think 
that the Governor should have a perfectly free hand in the 
selection of the members nominated for the grand committee 
and w'e consider that no useful purpose will be served while 
friction may often be engendered by a final discussion, Sir 
Reginald Craddock prefers the scheme described in paragraphs 
10 and II of his minute, dated the 29th November 1918, and 
we should be prepared to accept it as an alternative. We 
recommend that the Governor’s power of certification should 
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be defined in the terms used in section 50 of the Government 
of India Act, 1915 i.e,^ vvhen the safety, tranquillity or inter- 
ests of his province, or any part thereof, are or may be 
essentially affected. On an issue capable of such clear defini- 
tion we consider that there should be.no appeal from the 
Governods decision. 

It is part, of our proposals that the existing powers of the ‘ 
Governor-General in regard to ordinance and of the Governor- 
General in Council , in regard to regulation should remain 
unimpaired. 

Stipply, 

7. We would allow the budget to be voted by the legisla- 
tive council, reserving to the Governor-in-Council powers of 
restoring the original budget provision on occasions covered 
by the terms of section 50 of the Government of India Act. 
In regard to financial procedure, we desire to follow as nearly 
as possible the practice of the House of Commons, and would 
invite attention in this respect to the criticisms of the Bombay 
Government in paragraphs 9-1 1 and of the Bengal Govern- 
ment in paragraph 3 1 of their letters on the reforms scheme, 
dated the nth November 1918 and 15th October 1918, 
respectively. We also consider that supplementary supply 
should be voted by the council, subject to the reservation to 
the executive of necessary powers in regard to emergent and 
minor expenditure. It is one of the complaints against the 
present system that lapses of large sums occur during the 
financial year and that they are reappropriated without refer- 
ence to the council, or even to the finance committee. 

Resolutions. 

\ '8* We accept the recommendations of the joint report 
in regard to resolutions. 

9. We trust that our scheme will be in sufficient outline. 
We do not regard it as more than a transitional scheme and 
we recommend that it may be adopted only for a period of 
years in the Course of which experience will be gained on the 
many points of which we are necessarily in ignorance at 
present The advantages of the scheme are .that- it is based 
on experience rather than on theory, thW it.will associate the 
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Indians with government more effectively than will the scheme 
of the report, that it will avoid the admitted dangers of dual 
government, and the inevitable friction between the official 
and non-official elements of government and foster a spirit o( 
harmonious co-operation, that it rests on a system understood 
by the people, that it is capable of expansion in the light of 
experience subject to the realisation of the conditions of 
progress set forth in the announcement of the 20th xA.ugust 

1917. 

10. His Excellency has asked us to apply the following 
tests to our proposals : — 

Firstly, will it be possible under it to fix responsibiliu^ on 
Indians with regard to any particular question of policy? 

As regards individual responsibility in the executive 
council our answer is in the negative ; also that the announce- 
ment does not require it, nor does the scheme of the report 
secure it paragraphs 219, 221 and 240) but the responsibi- 
lity of the individual in the legislative council will be manifest 
from the proceedings. 

Secondly, does it provide machinery by which a greater 
area of responsibility can later be transferred ? 

Our answer is in the affirmative. We do not feel compe- 
tent to predict future developments or to fix a time-table, but 
the machinery can be adjusted to meet the developments 
contemplated in the question— 

(a) by increasing the number of subjects in non-official 
members’ portfolios, 

(i) by decreasing resort to the use of the powers of the 
Governor in regard to certification and of the 
Governor in Council iii regard to the budget, 

(c) Ijy giving more effect to resolutions, and the advice 

of non-official members in matters of policy, and 

(d) by increasing the number of councillors chosen from 

the elected members of the legislative counciL 

Lastly, does it lead up gradually to a stage under which 
full responsibility can be attained by Indians in the provincial 
sphere ? , 

The answer is in the affirmative* 
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In answering these questions we understand that the term 
Indians includes non-officials of all races. 

1 1. We conclude by re-stating our general position. We 
are drawing up at the request of His Excellency the Viceroy 
a scheme alternative to that of the report which has been so 
widely criticised not only by the great majority of local 
Governments but by many shades of opinion, especiall}/ in 
regard to the novel form of government known as dual 
government. Except in the matter of the control of the 
legislative council over supply in transferred subjects, a control 
which in practice is not often likely to be exercised against 
the men chosen from the elected members of the council, we 
consider that our scheme is at least as liberal and progressive 
as that of the report. It does not comply with the test of 
responsibility as defined in the report ; but as pointed out 
by more than one local Government the definition of re- 
sponsibility in the report is a narrow definition the cardinal 
conditions of which are non-existent at the present time 
and cannot be created for some time to come. The 
definition also overlooks the necessity proclaimed in the 
announcement of the principle of association and co-operation. 
We maintain confidently that in any case our scheme is a 
substantial step towards realising the policy of the announce- 
ment and pays due regard to the conditions of progress laid 
down in it. 

M. F. O’DW^ER. 

HARCOURT BUTLER. 
REGINALD CRADDOCK. 
-B. ROBERTSON. 

N. D. BExATSON BELL. 

^Mhmte by the Chief Cojnuiissioner, Central Provinces. 

I accept the transitional scheme set forth in the minute. 
But I am unable to concur in the line of further development 
outlined in paragraph io{d). I should prefer to await the 
experience gained during the initial period and to leave it 
open to adopt the dualistic plan of the joint report, despite 
its admitted drawbacks, as a method of conferring respon- 
sibility in progressive stages. Paragraph lo (^), so far as I 
can see, leads us to the final stage too precipitately. 

B, RDBERTSON. 
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VI. Minute by the G-overnor of Bengal and 
the Lieutenant Governor of Bihar and 
Orissa. January 16, 1919. 

When the question of reform was discussed by the Heads 
of local Governments assembled in Delhi last year general 
agreement was reached on the basis of the procedure outlined 
in paragraph 217 of the joint report. A more rapid advance, 
however, has been advocated by the authors of the joint report 
and we think that although in theory the whole question is 
still an open one, the fact that the proposals in the joint report 
have been prepared by His Excellency the Viceroy 
and the Secretary of State and have been published with the 
permission of the Cabinet has given rise to the confident ex- 
pectation that these proposals, or something equivalent to 
them, will be carried into effect If any material abatement 
were now made, it would be believed by almost all educated 
Indians that the Government had been guilty of a breach of 
faith, and that the scheme had been put forward merely with 
the object of keeping India quiet during the war. It seems 
to us infinitely better that we should go further than we 
should otherwise have deemed it expedient to do rather than 
lay ourselves open to such a damaging imputation, and from 
this point of view we are prepared to support the scheme put 
forward in the joint report as preferable- to any other scheme 
which has been devised as providing approximately the same 
extension of popular power. 

2. We prefer the general plan of the scheme propounded 
in the joint report to that which has now been put forward, 
because the former reserves for the executive government full 
control over the really essential subjects, while giving to the 
ministers (within very wide limits) full control over the trans- 
ferred subjects and thereby enabling them to combine power 
with responsibility. This is not only more in accordance 
with the pronouncement of the 20th of August 1917, but it will 
serve more than anything else to turn the Indian politicians 
into practical men and to prevent wild proposals from being 
pressed by them. There will also, we think, be less chance of 
discord under this scheme than under the alternative one 
where non-official members of the executive council will 
have their say in all matters — and* will naturally press the 
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views of their colleagues in the legislative council — without 
having the power to carry them against the official members. 
It is true that if the scheme of the joint report be 
adopted there will be continued agitation for an increase 
in the number of transferred subjects. But under the 
alternative scheme there will be an equally strong agitation 
for an increase in the number of non-official members 
of the government ; and concession to that agitation 
would be far more dangerous, as it would involve a sudden 
transfer of all power from the official to the non-official mem- 
bers, subject to the power vested in the Governor by section 
50 of the Government of India Act, which however he could 
exercise only on very special occasions. 

3. Under the scheme of the joint report ministers will 
owe their appointments to the Governor. It may be 
presumed that they will be reasonable men who will reciprocate 
a policy of good-will and mutual respect and accommodation, 
and we regard many of the objections to the scheme as 
theoretical and not likely to occur in practice. For instance, 
much has been made of the difficulty of separating transferred 
from reserved subjects, but if the fact that subjects overlap 
does not prevent them from being distributed among different 
members of council under the existing system of council 
government, it is not clear why it should prevent them from 
being distributed between members and ministers. Moreover, 
in actual practice, except on the technical question of 
financial regularity, the members in charge of the subjects 
which it is proposed to transfer seldom have to refer their 
proposals to other Departments. In the small number of 
cases where there is real overlapping the procedure laid down 
in paragraph 221 leaves the ultimate decision with the 
Governor. 

4, It is not our intention to write a detailed criticism of 
the proposals embodied in the memorandum now put up by 
certain local Governments ; but since our dissent from them 
is necessarily based largely upon the objections to which 
they are open, we would point out one defect of a serious 
nature from which they suffer. The authors of the scheme 
seek to avoid making any part of the executive responsible 
to the legislatuie, and since they confer upon the legislature 
the power of refusing supply they are driven back upon the 
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expedient of authorising the Governor in Council to reverse 
decisions of the legislature. If in practice it was found 
possible to exercise this power upon all occasions on which 
the executive government thought it desirable, the result 
would obviously be that the authors of the memorandum 
had taken away with one hand what they had ostensibly 
given with the other. But would it be possible in practice 
for the Governor in Council to exercise this power upon other 
than exceptional occasions? We think not; and in the 
result, therefore, it would be found that in their anxiety to 
avoid making any part of the executive responsible to the 
legislature, the authors of the scheme would have succeeded 
in making the whole of the executive amenable to the 
legislature. We think that this is a serious objection to the 
scheme. 

5. We have perhaps said sufficient to justify our dissent 
We readily admit that the proposals in the joint report have 
no parallel elsewhere ; but neither has the problem which it 
is desired to solve — nor, might it be added, has the scheme 
which is now put forward as an alternative. 

RONALDSHAY. 

E. A. GAIT 


Part II.— 
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VII, GrOYernment of India’s First Despatcli 
on Indian Oonsfcitntional Reforms, Marcli 
5th, 1919. 

TO THE RIGHT HON’BLB EDWIN MONTAGU, 

His Majesty" s Seariarj/ of State for htdia. 

Delhi, March 5, igig.. 


Sir, 

We have the honour to lay before you our views upon 
the important questions raised in the Report on Indian 
constitutional reforms, dated April 22, 1918, by His 

Excellency the Viceroy and yourself. 

Preliminary. 

2. Reception of the Report. — The Report itself was pub- 
lished in India on July 8, 1918 : and you will expect us to 
give you as clear an impression as we can of its reception. 
The non-official European communit}" took some time to 
form their opinions on proposals so intricate and so far- 
reaching. Indian opinion declared itself more rapidly, and 
from the first there ensued a clear division between the 
moderate and the extreme political parties. The former 
declared definitely for the Report, with certain reservations ; 
the latter against it. The strongest expression of the latter 
view occurred in a letter published even before the Report 
appeared, urging that anything which originates with foreign- 
ers should be rejected as violating the principle of self-deter- 
mination. The most advanced Bengal politicians adopted an 
attitude of uncompromising opposition. In Madras the recog- 
nised leaders of the advanced party had some difficulty in 
preventing the special conference which was held to consider 
the proposals from taking the same line. But the more res- 
ponsible section of the party declared that, while the proposals 
were disappointing and unsatisfactory and required radical 
modifications before they could be held to constitute any 
substantial step towards responsible government, effort should 
be concentrated on obtaining such modifications rather than 
on the wholesale rejection of the scheme. The attitude of the 
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moderate party, which we believe includes the ablest and 
most respected Indian opinion, was far more favourable to 
the Report They welcomed its proposals as a real and sub- 
stantial step towards the progressive realisation of responsible 
government in the provinces, and the modifications which they 
urged were, with the exception of those affecting the Govern- 
ment of India, concerned with the details rather than the 
essentials of the scheme. Opinion of this sort is fairly 
represented by the resolutions recorded by the majority of 
the non-official members of the Indian Legislative Council, of 
which we attach a copy. The independent line adopted by 
the moderates had for some time a restraining influence on 
the other party. The tendency which had at first been 
apparent to flout temperate opinion gave place to a desire 
for conciliation ; and at the last moment efforts were made 
to induce the moderates to attend the special congress held 
at Bombay towards the end of August to consider the 
proposals. These efforts failed, but the abstention of the 
majority of moderates was not without effect. The leaders 
of the special congress made an appeal to moderates through- 
out the country to rally to the national association. There 
was no talk of rejecting the reform proposals. They were 
still declared, as you will gather from the summary of the 
resolutions which we append, to be disappointing and unsatis- 
factory ; but the general decision was that with somewhat 
radical alterations they could be accepted as forming a sub- 
sfeaiitial step towards responsible government. The change 
of tone did not persuade the moderates to come in, and they 
held a conference of their own at Bombay early in November. 
The resolutions passed by it will be found among the en- 
closures. The last of this series of meetings was the ordinary 
session of the Congress which met at Delhi in December. 
The spirit of toleration was no longer in the ascendant and 
ill spite of all efforts to the contrary the most radical elements 
of the extreme party threw over most of their recognised 
leaders, and advanced claims far beyond any made at Bombay 
by demanding the grant of full responsible government in the 
provinces at once. We attach a copy of the resolution spassed. 

3. Indian Opinion . — Thus it may be said that while 
the most vocal .sections of Indian opinion unite in 
claiming a further advance than has been proposed in 
the Report, there are between the attitude of the moderates 
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and that of the more extreme politicians marked differ- 
ences which we shall now explain. Both parties agree 
in urging that changes giving some measure of popular 
control should be introduced into the Government of 
India from the outset : and that the Government of India, 
acting under the control of the legislature, should enjoy 
the same power of regulating the fiscal policy of this 
country as the governments of the self-governing Domi- 
nions. There are also numerous points of agreement in 
matters of detail ; but in regard to such questions of 
fundamental importance as the Council of State, the grand 
committee, the budget procedure, the relations of the Gover- 
nor to his ministers, and a statutory guarantee for the grant 
of full responsible government within a fixed period, the two 
parties take very different lines. The extreme party would 
have no Council of State and no grand committee ; and they 
desire to give the legislature complete control over the budget, 
and to make the Governor a purely constitutional Governor 
in relation to his ministers. As these demands, if satisfied, 
would give them complete control over legislation and 
finance, it makes little difference whether they claim complete 
responsible government at once or after a limited period. On 
the other hand the moderates accept the principle of dualism 
in government, and in the provincial sphere they merely press 
for such changes in detail as equality of status between 
councillors and ministers, reconsideration of the proposal to 
to appoint additional members without portfolios, the selqC' 
tion of heads of provinces from the ranks of public men in 
England, complete provincial autonomy in respect of transfer- 
red subjects, and the largest possible extension of the list of 
transferred subjects. Another phase of opinion, however, is 
represented by the memorial which we enclose from certain 
landholding members of the Indian Legislative Council who 
ask that progress should partly take the form of converting 
the leading zamindars into independent chiefs : a proposal 
clearly not in keeping with the principles set forth by His 
Majesty’s Government. The great majority of the landhold- 
ing class 'are more conservative. They have said little in 
public and are doubtful of their own preparedness to take 
their proper place in the forward movement. But they are 
unmistakably proud that India has been offered this signal 
mark of confidence, and in no sense hostile. 
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4. Non-official European opinion , — The noii-official 
European community was at first disposed to question the 
wisdom of raising the subject of reforms during the war, 
but with the change in the situation in Europe this criticism 
lost much of its force. There is dissatisfaction with the 
proposal that the communit}’, which forms the only clement 
in the population accustomed to the working of responsible 
government, should not elect its own representatives on the 
provincial councils. They claim a separate electorate and 
representation in proportion to their importance rather than 
their numerical strength ; and they doubt whether even this 
will sufficiently secure the interests of trade and industry. 
They think that the scheme as a whole is ingenious but too 
complex ; and they fear that it may result in the transfer 
of power to the advanced political section to the detriment 
of the masses, who have no desire for any change in the 
system of government. They also dwell on the difficulty of 
presenting their opinion until the proposals in respect of 
electorates and the division of functions have been completed. 

S» Official opinion , — Official opinion can be gauged only 
from individual deliverances. We think that the Bengal 
Government have endeavoured to summarise it faithfully in 
para. 3 of their letter. It is generally critical of the 
scheme; but we desire to take this opportunity of con- 
troverting the suggestion that has found some currency in 
this country that the criticism proceeds from a purely selfish 
point of view. Such a view is unfair to a body of men who 
have served India faithfully and have its real welfare strongly 
at heart There is no justification for the charge that search- 
ing criticism of the particular proposals in the Report implies 
any opposition to the underlying policy. The difficulties of 
the problem loom large with those on whom the burden of 
administration now rests ; and it is, we believe, their pride in 
and affection for their work which has made them the most 
anxious critics of far-reaching innovations. The permanent 
British official in India has not as a rule taken any part in the 
democratic institutions of his own land, and is frankly 
sceptical of their suitability to an eastern country.. By the 
nature of his work, he comes into touch with the vast 
masses of the people, who have no political aspirations, 
rather than with the more advanced thinkers. He apprehends 
that the former will suffer from the administrative inex- 
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perience of the latter : and he is anxious for safeguards which 
will protect them, while at the same time securing the stand- 
ards of thoroughness and impartiality in public business to 
which he has been trained. By all the best elements in this 
class, the declaration of August, 1917, is accepted, and the 
need for advance is admitted ; but the proposals of the 
Report are commonly criticised as going beyond the present 
needs of India. 

6. Local Governments' opmion , — The cautions of the 
official mind are crystallized in the opinions of the local 
Governments, On their first perusal it must have disappoint- 
ed the 'authors of the Report to find that the provincial 
Governments had devoted themselves so largely to destructive 
criticism. We do not think, however, that this was unnatural. 
Their opportunities for constructive work had come earlier ; 
and their proposals, both individually and at the conference 
of Heads of provinces which met His Excellency and yourself 
in January, 1918, had been among the materials on which 
the conclusions embodied in the Report were based. They 
might thus not unreasonably feel that there was no further 
occasion for them to set out alternative schemes ; and that 
the best service they could render us was to apply them- 
selves to a vigorous and searching examination of the Report 
in detail. In this task, whether we agree with them or not, 
we must recognize the weight of their influence. The local 
Governments are repositories of practical first-hand experience 
of the working of the administrative machine. They know 
its limits and its possibiIitie.s, and the attitude of different 
sections of the people towards it. They can speak with 
intimate knowledge upon much that in the Report 
had to be dealt with on very general considerations. 
We feel that we owe all respect to their criticisms in detail. 
In this despatch therefore, although we have not handled 
them seriatim, we have attempted to deal with every point 
of substance that has been taken by a local Government. 
Their great value has been, not to throw doubt on the 
principles which we accept and which their examination has 
in no wise shaken, but to make us pause and remove defects 
which such examination reveals. The opinions of the 
provincial governments, as x'eceived by us, are attached to the 
despatch. 

7. Position of the Government of India.— Lz.si\y we come 
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to a statement of our own position. When these questions 
of constitutional reform were under consideration last year 
the main responsibility rested upon the two authors of the 
Report. The members of the Government of India were 
indeed kept in close touch with the deliberations, and no 
important conclusions were arrived at without reference 
to them. They have also in their despatch no. 6, dated 
May 31, 1918, cordially supported the general policy which 
the Report embodies. We take our stand on that despatch. 
We are convinced that the time had come for the definition 
of our goal in India ; and we can conceive no other goal, 
consistent with the ideals of British history, except that the 
people of India, helped and guided by us, should learn to 
govern themselves. Whether their national life will flow into 
the precise constitutional moulds to which Englishmen by 
tradition are attached, or whether — as we think equally 
possible — it will ultimately work out for itself free institu- 
tions of a distinctive type, time alone can tell. Nor need we 
speculate whether India is going to borrow our . history. 
Our clear duty is to put her into the way which we believe 
to be the best, and to allow the character of the nation, 
as it grows and is welded by experience and trial, to deflect 
our present methods gradually and intelligently towards ideals 
which it will adopt as its own. We regard it as beyond 
question that the first stage of advance must be a generous 
one, undertaken at the earliest possible moment To 
postpone it now would be a confession of mistrust of our 
own work, and would alienate those classes in the country to 
whom we must look for the leadership of the new movement 
We should particularly deplore any argument for delay, 
based on disclosures of revolutionar}-" conspiracies which are 
utterly foreign to the real life of the people, and confined 
to an inconsiderable section. We believe indeed that, while 
it is necessary to deal firmly with crime arising out of these 
conspiracies, repressive measures, unless coupled with definite 
steps in the direction of political advance, can provide only a 
temporary remedy. There probably would be no point of 
time ^ at which we should not feel that something ^still 
remained to be done by way of preparation for the begin- 
nings of popular administration ; but we must trust to 
perfect our work in co-operation with Indian public men, 
and we must be content to believe that we have laid our 
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foundations well, and that they will bear the new super- 
structure. In all this we feel that we are moving with a 
spirit which is stronger than our calculations ; and we accept 
whatever lies ahead. But that consideration only adds to 
the weight of responsibility which lies upon us when we 
come to advise upon the details of the plan of advance. To 
the form of provincial government which the Report sets up as 
the main vehicle of progress we have nothing to oppose ; we 
have seen no alternative which in any way competes with it. 
But we can best fulfil our task and discharge our respon- 
Sibil ity by helping you to develop the new system into a 
working proposition. It is a novelty in constitutions ; and 
none of us can prophesy the manner of its growth. But 
there are to our minds certain universal tests of administra- 
tive machinery : its smoothness or friction in working, its 
burdensomeness on the people or the reverse, its educative* 
value, and its capacity for further development. To every 
detail of the scheme therefore we have applied these tests, 
and our. advice is based on its response to them. It has 
been no purpose of ours either to whittle down the scheme or 
to expand it. We take the scheme in the Report as one 
which, in all essentials, has our full adherence ; and our sole 
aim has been to translate it into a working plan which, while 
free from obvious defects, will be in accord with the policy 
of His Majesty’s Government 

8. Scope of this despatch — In the present despatch we 
shall address ourselves first to an examination of the question 
of the type of go\^ernment to be set up in the provinces, com- 
paring it with any alternatives before us and giving our 
reasons for the preference which we express ; and shall then 
go on to discuss the details of the scheme. In later despatch- 
es we shall deal successively with the reports of the sub- 
sidiary committees which have been at work under Lord 
Soutliborough ; with the questions affecting the Princes 
and Chiefs ; with the text of the Bill which will be presented 
to Parliament ; and with any other matters remaining for 
consideration. In these, especially as we have not yet 
exaipined Lord Southborough’s committees’ recommendaions, 
we may find it necessary to revert to questions of policy, 
and to put forward further suggestions upon details. En- 
deavouring, as we have done, to forecast the practical work- 
ing of the new arrangements, we are desirous of throwing 
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much of the procedure into draft regulations, draft instruc- 
tions, or subsidiary narrative, which can be referred to when 
the proposals come under the scrutiny of Parliament. It 
seems to us of much importance that the mechanism of the 
new government should be foreseen and described as 
completely as possible, for the assistance of those who have 
to decide on the necessary legislation. Much must of 
course be left to practice and precedent ; but even so, it 
would be inconvenient to set out in the present despatch, con- 
fined as it is to the main features of the scheme, all the 
considerations to which we wish to invite your attention. 


Types of Government. 

9. Case for a dual executive , — By common consent the 
pivot of the scheme set out in the Report is the type of 
government proposed for the provinces. Discussion in India 
has largely focussed on this part of the project It has 
attracted the bulk of the criticism which has been ^ offered 
by local Governments ; and it is a feature, novel and un- 
tried, regarding which we can readily understand that 
outside opinion is most exercised. We make no apology 
therefore for putting it in the forefront of our own examina- 
tion of the scheme. We shall endeavour to show that, as we 
view the problem and the materials for its solution, a dual 
executive is in theory the best, and in practice the only, 
method open to us ; that rival schemes which aim at a unified 
government fail to attain either their own objective or the pur- 
poses of His Majesty's Government ; and that dualism, despite 
its novelty and its limitations, is the key to a*practical 
system of administration which we are prepared to support. 
Finally we conclude that, the less it is moulded into an artificial 
appearance of unity, the better it will serve its purpose and 
the easier will be the judgment of the future upon the results 
of this great enterprise. 

10, The aim and the conditions . — We start on the one hand 
with the declared intention of His Majesty’s Government to 
seek ‘*the progressive realization of responsible government” 
in India ; and on the other with the facts, already set out in 
the Report, that India is at present ill-prepared by lack of 
education and political experience, and by the racial and 
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religious divisions of her people, to sustain such a system in 
anything like completeness. As we shall have occasion to 
show you, there have been differences of opinion as to the 
precise ‘ meaning of the announcement of August 20, 1917. 
For ourselves we take it to mean the transfer of a gradually 
increasing share in the work of government to Indian 
administrators who will have openly to justify their policy 
and- their actions to Indian electors. The class of workers 
may at first be little more than the existing intelligentsia, 
leavened with official criticism, but it will steadily enlarge as 
the political sense spreads through the new electorates. Such 
administrators will no doubt be directly responsible to 
the council from which they will be chosen, but though 
under the proposals in the Report the council will be 
in the main elected on a liberal franchise, we must 
recognise that the electorate will for some time be unable 
either to formulate their requirements intelligently, or effec- 
tively to impose a mandate upon their representatives. This 
cardinal fact differentiates the degree and the kind of respon- 
sibility which we can at the outset introduce from that which 
we hope will be the eventual resultant of the new system, and 
imposes on us the duty of ensuring that the forces which now 
hold the administration together are not withdrawn before 
satisfactory substitutes are ready to take their place. 

1 1. Essential features of the Report . — The existing system 
rests, as the Report shows, firmly on the statutory control of 
Parliament The policy announced in August, 1917, means 
the gradual transfer of control from Parliament to legislatures 
in India, and the gradual replacement of the nominated go- 
vernmenfs now in office by governments of the representative 
type. The main proposal in the Report is that this change 
shall be effected by a process of dividing the sphere of govern- 
ment in the provinces between two authorities, one amenable 
to Parliament and one amenable to an Indian electorate ; and 
that future progress shall be by the transfer of further portions 
of the field of administration from one authority to the other, 
after regular survey of existing conditions by a commission 
periodically appointed by Parliament These are the essen- 
tials of the scheme to which the name ^‘dyarchy” has come to 
be applied by usage. We see no real objection to the term, 
which has, we believe, the sanction of eminent historians, and 
which, as you will gather from the enclosures to this despatch, 
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has by now securely established itself in India’s . political 
diction. 

12. Division accepted in principle . — It follows from our 
interpretation of the announcement of August, 1917, that we 
are at one with the authors of the Report in the imperative 
necessity for some division of the field of government. 
Undivided government means the common accountability of 
all its members for all its policy ; and there is nothing for 
which the electorate can fasten the specific responsibility 
on to their own representatives. But the bifurcation of the 
government which is proposed in the Report has encountered 
so much criticism that we feel bound to examine it from 
both a theoretical and a practical point of view. Our first 
line of argument, therefore, will be to bring it into relation 
with first principles. The main objection running through 
all the criticisms is one and the same, virj,^ that the work of 
government is of its nature impartible. It is easy to everstate 
the argument, for in practice the functions of government 
can be and often are partitioned, as they are between local 
bodies and between departments. Nevertheless it is true 
that a common thread runs through all the functions of 
government ; that no function of government acts in vacuo 
and * that each reacts on some other function ; that the 
various functions cannot act at all unless there is some one 
authority to harmonize them, and that there cannot possibly 
be two independent governments in the same State. All 
that these truths imply, however, is that the two sets of 
functions can only be exercised properly by the two different 
authorities if there is a paramount governmental power over 
them both : — in this case Parliament and its agent, the 
Government of India. From this follows of course the further 
consequence that, while dualism lasts, the part of the govern- 
ment which is responsible to the electorate cannot attain 
complete responsibility ; but in this there is no condemnation 
of the principle, inasmuch as dualism is avowedly a device for 
a period of transition and disappears as soon as fitness for full 
responsibility is established. Our first conclusion, therefore, 
is that there is no theoretical difficulty about a division of 
powers provided that the state of things which results from it 
is regulated and safeguarded by Parliament 

13. Alternative methods of division , — In making a divi- 
sion of powers we have a choice .of two methods. It is possi- 
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ble to take a particular group of functions and hand it over 
to the new authority ; this we may call the vertical method of 
division* It is also possible to entrust the new authority with 
subordinate powers in all functions ; this we may call the 
horizontal method of division. The Report adopts the former 
plan. Some of our critics press the latter, and would prefer to 
give a certain measure of power in the whole field of govern- 
ment rather than a larger measure in some selected areas. In 
urging this method upon us, those who favour it undoubtedly 
aim at a unified government, and overlook the dualism that is 
inherent in their own detailed proposals. Leaving them, how- 
ever, to this confusion of thought, we have to see for ourselves 
whether the vertical or the horizontal method is theoretically 
the better. If we apply the tests suggested in paragraph 7 
above, it seems to us that the scale turns definitely in favour 
of the former. It is the more educative, though it may be at 
the outset the more onerous ; it certainly lends itself by far 
the more readily to ordered progress ; and though friction is 
unavoidable in either method it should be less when depart- 
ments are divided off than when both authorities are at work 
in the same department On exclusively theoretical consi- 
derations accordingly our conclusion is against the horizontal 
division of functions. 


Unified Government. 

14.^ Typical tmified goveniment— Such purely abstract 
reasoning will not take us far. Can we conceive a horizontal 
division of the work of ajDrovincial government which would 
in practice give us unity and not dualism ? No concrete 
proposals which we have, received answer this question, and 
We know of no existing form of polity which would answer 
it, with the doubtful exception of the Egyptian system of 
Advisers. We are driven therefore to draw an imaginary 
picture. Very briefly, it would be a ' picture of a Governor 
in Council with complete legislative powers of his own, 
delegating authority in every branch of government to 
a subordinate executive with a subordinate legislature. The 
ordinary executive work of government would be done by 
ministers, except for any specified class of business which 
the Governor in Council decided to keep in his own hands. 
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All proceedings of ministers would be submitted to the 
Governor in Council, who could veto or alter any order or 
issue any orders which he considered that ministers had 
wrongly failed to make. There would also be provisipns for 
appeals from orders of ministers to the Governor in Council. 
The advance from this state of affairs to real responsible 
government would proceed by means of the gradual with- 
drawal of the Governor in Council from interference, fi'om the 
passing of ordinances, from the issuing of orders over minis- 
ters’ heads, from altering the financial or legislative proceed- 
ings of the legislature, and so on. The official government 
would exercise this growing self-restraint in proportion as it 
found the ministers waxing wiser in administrative experience 
and responding to the increasing political intelligence of the 
electors. The time would come when the Governor in Council 
would disappear, on some future statutory commission being 
satisfied that ministers \vere competent to cany on the whole 
work of government. 

15. Critidstn of such a plan , — Though we have sketched 
out a possible type of a government which would comply 
literally with the announcement of August, 1917, we frankly 
regard it as wholly impracticable in present circumstances. It 
has theoretical merits as a school of systematic training in 
administration; but these would be .swept away by- the 
intolerable friction and struggles for power which it would 
provoke. It would not be accepted by any of the Indian 
political leaders, and it would start with an impossible 
handicap of opposition. It may seem then that our picture 
is superfluous : but our purpose in drawing it has been to bring 
out clearly the contrast between the type of unified govern- 
ment which complies with the announcement, and the quasi- 
unified government which we have been strongly urged to 
prefer to the dualistic .scheme of the Report The type of 
government which we have described, whatever its drawbacks, 
at least fulfils the requirement, on which so much stress is 
laid, that the major executive shall be capable of acting as 
one. The protagonists of unified government seem to us in 
their concrete proposals to have failed to secure this, their own 
main desideratum. 

16, Conference with local Governments^^ASe turn now to 
an examination of the proposals which have been pressed 
upon us as intended to secure a unified government, in 


45 



TIIK INDIAN CONSTITUTION. 


substitution for the scheme in the Report. They are 
primarily contained in the opinions of the local Govern- 
ments ; for, as you will see from the collection of their letters, 
all the. provinces except two declared for a unified system. 
On receipt of provincial governments’ replies the Government 
of India met all Heads of provinces, except the Governors 
of Madras and Bombay, in personal conference at Delhi 
during the week beginning January 13, 1919. Lord Pentland 
had already declared himself against a dual government ; 
and it was of importance that he should be present in Madras 
to receive Lord Southborough’s committees. Sir George 
Lloyd was unfortunately prevented from attending the con- 
ference by industrial disturbances in Bombay city. His 
Excellency the Viceroy in opening the conference drew 
attention to the destructive criticism which local Governments 
had furnished and invited the Heads of provinces who 
were present to put forward constructive proposals which 
would be free from the objections they took to dyarchy. His 
Excellency’s statement of the position is attached to this 
despatch. After preliminary discussion under the chairman- 
ship of Lord Ronaldshay, five out of the seven Heads of 
provinces who were present, namely, the Lieutenant-Governors . 
of the Punjab, the United Provinces and Burma and the 
Chief Commissioners .of the Central Provinces and Assam 
agreed upon certain proposals which are formulated in the 
minute of January 1 5, 1919, which we enclose. The Governor 
of Bengal and the Lieutenant-Governor of Bihar and Orissa 
for reasons given in their separate minute of January 16, also 
enclosed, dissent from the conclusions of the majority of 
thdr colleagues. 

17. Majority minute by Heads of provinces , — We have 
now to lay before you our views upon these important 
documents. The minute of the majority was framed after 
mutual consultation ; and saving in so far as it was drafted 
without the assistance ordinarily available from secretariats 
and under unavoidable pressure of time, it may be read in 
modification of the official letters from the five local Govern- 
ments for which the signatories are responsible. There is no 
need for us to lay stress upon the authority attaching to the 
joint opinion of the five experienced administrators who have 
signed the majority minute. They have, as, they explain, 
approached these difficult questions of constitutional re- 
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construction far less from the point of view of political 
theory than with an eye to what they judge to be the practical 
requirements of the situation. They point out with some 
force that the novelty of the proposals in the Report has 
aroused apprehensions. They dwell on the prospect of 
discord and friction. They emphasise the inexperience of 
the electorate. To use their own words, they have thetii- 
selves sought to find a scheme which is as close as possible 
to the scheme published in the Report but “which eliminates 
those features of dual government that seem to us to imperil 
the success of its practical working in existing conditions.” 

1 8. Unified government proposed thereim — The typical 
government which they propose to constitute consists of 
a Governor with a council composed of an equal nuinber 
of official and non-official members. The latter would 
be selected by the Governor from among the elected (but 
in the Punjab from both the elected and the nominated) 
members of the legislature. There would be no division of 
functions of the government into two categories, and the 
Governor would be free to allot at his discretion any portfolio 
to any member of his council. The idea is that the 
non-official members of the executive would be chosen by 
the Governor from persons representing a substantial body 
of opinion in the legislative council, in which way they might 
be expected to be in touch with that body and to be influenced 
by its opinion. On the other hand, inasmuch as they would 
be appointed by the Governor as councillors and not as 
ministers, they would be responsible through the Governor 
to the Secretary of State. In this way it is contended that 
a unitary government would be secured, which, though 
responsible to the Secretary of State, would be largely accoun- 
table in practice to the legislature. 

19. Its suggested working . — The legislature in the scheme 
proposed would have a substantial elected majority, and for 
the purpose of enabling the government to secure the legisla- 
tion which it wants, the majority minute accepts the 
procedure by certificate and grand committee proposed in the 
Report, with certain modifications designed to give the 
executive a freer hand. Sir Reginald Craddock in this respect 
prefers the proposals made in his own minute of November 
29, 1918. In the matter of supply the majority minute 
proposes that the legislature should vote the budget, but that 
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the Governor in Council should have power to restore the 
original provision in circumstances covered by the terms of 
section 50 of the Government of India Act, 1915* The five 
signatories claim that their scheme provides in the various 
ways that they enumerate for enlarging the sphere of 
responsibility, and that it can be relied on to lead up gradually 
to a system of full responsible government in the provinces. 

20. Our criticisms — ( i ) of principle. Our criticisms of 
these proposals are of two kinds. The first and major 
criticism has reference to the answer which the minute returns 
to the first question propounded by His Excellency the 
Viceroy. The signatories acknowledge that their proposals 
do not enable responsibility for any act of actual government 
to be fixed on any member of the executive ; but they go on 
to add that the announcement of August 20, 1917, does not re- 
quire such a result, and that such a result is not attained in 
the scheme of the Report. They refer to the restrictions 
upon the responsibility of ministers contemplated in paras, 
219, 221 and 240. Now, to take first this latter point, we 
recognise, as we have already said, that the unique circum- 
stances of our scheme render it impossible that ministers 
should, during the period of transition, enjoy the same 
measure or character of responsibility as would be theirs 
under a genuine parliamentary system. None the less the 
fact that we cannot hope to attain complete success at the 
outset seems to us no reason for not shaping our course 
definitely in the desired direction ; and this in our opinion 
is what the Report does. The authors of the minute, how- 
ever, contend that the terms in which His Majesty’s Govern- 
ment declared their policy in August 1917 does not require 
us to provide from the . outset for a form of responsibility 
comparable to that of a minister of the Crown, They lay 
stress on the fact that in the announcement made in parlia- 
ment prominence was given to the increasing association of 
Indians in every branch of the administration ; and they 
argue that the true path of progress lies in associating Indians 
with the existing type of government rather than in altering 
that type by dividing the government in order to introduce 
responsibility. It seems to us that the five signatories attach 
to the term ‘^association” a significance which it was not 
intended to bear ; for to our minds it should be regarded as a 
means rather than, an end. However this be, we entirely 
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dissociate ourselves from their interpretation of the intentions 
of His Majesty’s Government ; we regard the announcement 
of policy in August 1917 as clearly contemplating some 
measure of responsibility for administrative acts as a feature 
of every stage in the progress towards full responsible 
government. It has been so interpreted by Indian opinion ; 
and any other construction would be keenly contested. 

2 L (2) qf working — ( a ) Not really unified government — 
The remaining objections which we have to take to the 
scheme set out in the minute are concerned with the 
prospects of its successful working in practice. In the first 
place we cannot admit that real unity has been attained in 
the executive. We feel that members of the executive 
appointed from the legislature, are bound to feel a real obliga- 
tion towards that body ; that indeed is the reason for their 
appointment and they would not serve their intended purpose 
unless they felt such obligation. But every bond that 
attaches them to the legislature, which can be trusted to 
strengthen the ties by every means open to it, tends to puli 
them apart from their official colleagues : and once the stage 
is reached in which the non-official members of the Govern- 
ment feel their obligations to the legislature stronger than 
their obligations to their official colleagues, it is plain that 
a dualism will have in fact established itself. In this respect 
we hold that the scheme does respond to its own criterion, 
inasmuch as it tacitly admits a dualism which it would be 
better to recognize from the beginning. It will be dualism 
of a particularly unfortunate type ; for the two halves of the 
executive will have no separate spheres of work, and will be 
liable to come into conflict over the whole range of their 
duties. There is a ^fepecious air of coalition about the pro- 
posals ; but it would be a coalition without any of the forces 
which keep a coalition together, a forced and artificial union 
between two parties with totally different mandates, which 
could lead only to an impasse. The scheme thus fails to 
respond to its own criterion, as dualism is inherent in it, and 
in a form which to our thinking must in time reduce the 
executive to impotence. 

22. (b) Excessive dependence on certificate power.^In the 
second place we cannot regard as satisfactory an arrangement 
which leaves the Governor in Council entirely dependent upon 
the use of his powers of certification for the purpose of 
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ohtainirig“ the legislation arid the supplies which he thinks 
necessary. Except for the certificate power the executive 
will beat the mercy of the legislature and in the position 
condemned in Chap. VII of the Report In the absence 
of any differentiation of subjects, and of any special facilities 
for obtaining supply for those subjects which are the special 
care of. the .official part of the executive, we should not be 
prepared to rely upon the certificate power as the sole 
effective instrument of government. 

. ,23, (c) Progress not secured. — Lastly, ;we cannot agree 
that the plan , propounded in the majority minute presents 
a' prospect of the continuous and ordered progress towards 
responsible government which is postulated in the announce- 
ment of August 1917. The means of advance which it 
provides are explained in para. 10 of the minute. Two of 
them are similar to those suggested in para. 14 above and, 
whatever they are worth, are at all events open to the criticism 
that they do not readily admit of observation or assessment 
But we cannot agree that one of the stages of safe and ordered 
advance would be the increase of the number of councillors 
chosen from the legislature. So long as the executive acted 
as one government and decided matters, saving the Governor’s 
bver-riding powers, by majority vote, such increase would 
mean the sudden transfer of executive power to the members 
chosen from the legislature. Our judgment upon the majority 
minute may therefore be summed up by saying that we 
regard it in the first place as failing to lay any measure of 
definable responsibility for any act of government upon the 
representatives of the electorate :• we therefore hold that it 
does not comply with the policy upon which the Home 
Government have decided. In the second place, it fails to 
fulfil what its authors themselves present as the paramount 
requirement of an undivided government, a unity which can, 
to our thinking, be secured only by a common allegiance and 
a. common policy. In the third place, it affords no prospect 
of successful working without giving rise to such conflict and 
bitterness of feeling as may produce a deadlock ; and in the 
fourth place, the scheme cannot progress in any direction 
except by one leap info full responsible government. 

24. ^ Minority minute , — For further pertinent criticism on 
these views, we have only to turn to the minute prepared by 
Lord Ronaldshay and ‘Sir Edward Gait They object to^ the 
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scheme of their five colleagues for several weiglit7 reasons,’ 
Its authors, they say, '‘seek to avoid making any part of .the 
executive responsible to the legislature, and since they confer 
upon the legislature the power of refusing supply, .they are 
driven back upon the expedient of authorizing the Governor 
in Council to reverse decisions of the legislature,” If this 
expedient is put into constant use, the apparent liberality 
of the scheme vanishes ; if it is only rarely employed, the 
whole executive would in practice become amenable to the 
legislature, without being removable by it The minority 
therefore accept the scheme of the Report as “giving to the 
ministers, within very wide limits, full control over the 
transferred subjects and thereby enabling them to combine 
power with responsibility.” We need hardly say that the 
minority view has our entire concurrence. 

Dualised Government. 

2$. Dualism defifiitely accepted , — We return then to our 
proposition that it is only by a division of functions that we 
can give effect to the policy which requires some elements of 
responsibility, however imperfect at the outset the conditions 
of India may make it, to be introduced into the executive. 
Without bifurcation it is impossible to devise a Government 
which will remain partly responsible to the Secretary of State 
and Parliament and partly to the elective representatives of 
the people in India ; and we are satisfied that the only 
practicable form of bifurcation is what we have called the 
vertical division of functions. We recognise the novelty of 
the proposal and the apprehensions which it necessarily inust 
arouse in conservative minds. We appreciate the dis- 
advantages of friction and difficulty which have been brought 
home to us in local Governments* letters. We reply, however, 
that the position is new in the experience of the world and 
that we can find no means whatever of fulfilling the charge 
laid upon us, as we understand it, otherwise than by dualising 
the executive. Risks and difficulties there undoubtedly ar6 
as there must be in any period of transition ; but in no other 
scheme that has been devised would they be fewer, and in 116 
other scheme is the path towards our goal so clear. As we 
shall attempt to show ' in our detailed examination of ‘the 
scheme, the risks and difficulties can be materially diminished ; 


51 



THE INDIAN CONSTITUTION. 


but those that remain have to % faced. If we were to halt 
now until we find the perfect way — if indeed there is any perfect 
way — we should lose the whole impetus of advance and 
embitter those whose hearts are set upon it. Let us provide to 
the best of our ability against the dangers which we foresee, 
and then go forward with courage in the confidence that 
experience and good feeling vdll overcome them. 

26. Its limitations need examination , — Before proceeding 
with our suggestions for the improvement of the scheme in 
detail we propose to set before you some broad considerations 
on which, it appears to us, must depend the decision as to 
the degree of bifurcation which can be wisely and safely 
admitted in a scheme of Government that is to be capable 
of working in practice. Much of the criticism which the 
report has attracted i,s due, we think, to the interplay of two 
principles within it, and to some uncertainty in the minds of 
its readers regarding their reactions on each other. One of the 
principles is division in order to get a clear definition of the 
several responsibilities of the two parts of the Government. 
The other is union, in order to get association in aims and 
policy between the two parts of the Government, Critics of 
the scheme describe it as failing to secure the first, and as 
attaining the second only by artificial and dangerous 
assumptions. We are prepared to meet all such criticisms : 
but we take them as conveying a caution against an attempt 
to combine two distinct principles in such a way as to disguise 
or hamper the operation of either. Dealing as we are with 
wholly new conditions, we feel that the best hope of arriving 
at a right solution which can be defended on sound grounds 
is in the first place to examine dualism somewhat more fully 
ih the abstract, and, if possible, to ascertain what are its 
inherent limitations. 

27. Typically dual government , — A typical dual Government 
would, we conceive, have two separate legislatures and two 
separate executives. Each authority would make its own laws, 
control its own finance, frame its own budget, impose its own 
taxation, and raise its own' loans. Each would have its own 
separate staff for the administration of the subjects allotted to 
it and its own methods of recruitment, pay and pension. The 
two authorities would in fact have clearly defined spheres of 
their own, and would work exclusively within them. But in 
as much as there cannot be two independent governments in 
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the same State it follows ^at both authorities luiist be under 
the ultimate control of some superior ; or, to translate the pic- 
ture into constitutional terms, there would be on the one hand 
the Governor in Council and on the other the Governor with 
his ministers, while over them would be the Government of 
India, the Secretary of State and Parliament with ultimate 
controlling power to keep the two authorities from acting en- 
tirely independently of, and conceivably in opposition to, 
each other. 

28. Tested by suggested criteria . — T o such a ty pical system 
it is merely necessary to apply the tests of good government 
which we suggested in para 7 to see at once the necessity 
on practical grounds of modifying it in certain directions. To 
two out of our four tests indeed pure dualism responds admi- 
rably : it is clearly educative and it clearly admits of progres- 
sion. But in its cost and complexity, and particularly in res- 
pect of its separate staffs, it would impose an intolerable bur- 
den on the people. And, as the Report observes (para. 246), 
the attempted separation of the orbits of the two authorities 
would deprive both of chances of association and consultation 
which are likely to be helpful ; while without such opportuni- 
ties there would be nothing to mitigate the shock of the colli- 
sions when their orbits meet. Dualism therefore requires 

♦such qualification as will eliminate avoidable elements of hard- 
.ship, while carefully preserving the educative value which con- 
sists in investing each of the two authorities with clearly de- 
fined duties and responsibilities. That association is valuable 
we recognise, but we look on it as a means rather than an end. 
It will help in the educative process by placing at the disposal 
of ministers the best trained administrative talent ; it will go 
far also to reduce friction. But above all things we must 
strive to avoid laying needless burdens on the people, until 
such time as they are able to enforce their own wishes and to 
defend themselves against the inexperience and possibly the 
self-interest of their nominees. 

29. DuaUsm--{x) in legislature , — The precise appli- 
cation of these principles will be manifest when we deal 
with the details of the Report But it will be helpful to carry 
them first briefly one stage further in relation to each of 
the main elements in the government As regards^ the 
legislature both the Governor in Council and ministers 
dearly must have means of obtaining both the laws and 
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the supply which they require for their executive duties : 
there ought, as the Report says m para 215, to be for each 
half of the government, ‘^some form of executive body with a 
legislative organ in harmony with it” ; and to this extent the 
two organizations should be distinct, with distinct methods of 
response to the needs of the two executives. But the public 
interest demands that there shall be no conflict of jurisdiction 
and no clash of laws. There must be, therefore, some author- 
ity to decide between them. Once this is provided, there is 
advantage in allowing the two branches of the legislature to 
work as far as possible in concert in cases where no particular 
conflict of interest or opinion arises. 

30. ( 2 ) in executive, — As regards the executive, , t,he 
postulate that the system adopted shall be as far as possible 
educative requires that there shall be no doubt which of the 
two authorities settles a policy and carries it out and is 
responsible for it. Once that requirement is secured, such 
association as is compatible with it is a gain. But consultation 
should not be allowed to obscure the source of any single act 
of administration nor to diminish the clear responsibility of 
one or the other authority for it There can be no such thing 
as majority decisions by the two halves acting together. At 
the same time the interests of the people require that there 
must be a power of higher control capable of intervening to* 
prevent grave errors by either authority and to decide juris- 
diction in cases of doubt or dispute. 

31 - (3) administration, — The burden and complexity 

of pure dualism is seen most clearly in respect of the adminis- 
tration in detail. We cannot in justice to the people saddle 
them with two different public services, differently recruited, 
owing different allegiance and carrying out different policies. 
This aspect of the case is one in which the merits of defined 
responsibility must bow before the greater needs of protecting 
the people. The ministers must therefore, as we shall show 
hereafter, be required to take over the existing public services 
and to treat them on approximately the present lines. 

32. (0 in finance, — Pure separatism on the financial side 
seems to us also an impossibility if the public interests are to be 
safeguarded. If the two authorities are to be free to discharge 
their responsibilities with reasonable liberty and avoidance of 
friction they should have separate resources, separate budgets, 
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separate balances and to. an extent, which we discuss hereafter, 
separate powers of borrowing and taxation. But in the last 
resort other considerations come in ; and we think that to 
deprive ministers of ofEcial assistance in developing revenue 
and in controlling expenditure, besides being unfair to them, 
would be to court misfortune and to sacrifice the taxpayer, just 
as we should regret any arrangement which would leave the 
official half of the government without the criticism and 
suggestions of their non-official colleagues. 

33* Summary of the arguments . — We are now in a 
position to sum up the conclusions which we propo.se to 
apply to the detailed proposals of the Report and to the 
criticisms which they have encountered. started with 
the postulate that a share in the work of government was 
to be given to non-offiicials who are the chosen representa- 
tives of the people. But the electorate cannot at the outset 
be expected to know how to hold its representatives to 
account, and therefore the power of ministers, because 
it will not really be derived from the people, cannot at 
the outset be complete. They must be amenable to con- 
trol ; in a word the whole problem is to reconcile their control 
with education through actual practice in the art of govern- 
ment. We concluded that a partition of powers is inevitable, 
although the process is attended by obvious drawbacks. ' We 
rejected the idea of such horizontal division of powers as 
would yield a truly unified executive. We rejected also the 
quasi-unifitd government proposed by the five Heads of 
provinces because it w^ould not lead us where we wish to go. 
We were thus led directly to the vertical method of division 
which yields a dual government. We found on examination 
that pure dualism would be burdensome by reason of divided 
councils and the results of inexperience. What we seek, 
therefore, is such modifications of dualism as will introduce 
the necessary elasticity and get rid of its worst inconveniences 
without conffising or disguising the responsibilities of the two 
parts of the government. From this standpoint we now address 
ourselves to an examination of the details of the Report. 

The Provincial Governments. 

34, Questions of demarcation resef'ved . — We reserve for 
further consideration in connexion with the report of Lord 
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Southboroiigh’s committee the difficult questions raised in 
paras. 312 and 213 of the Report as' to the demarcation of the 
sphere of provincial business, whether in its legislative or ad- 
ministrative aspect Our next despatch will discuss the 
principles and details of such demarcation, but it appears to 
us impossible to consider these till we have settled the struc- 
ture and working of the provincial executives, and with this 
question we now deal. 

35, Appointment of Governor Report proposes to 
set up a single type of government for common application to 
the three presidencies of Madras, Bombay and Bengal, the 
three lieutenant-governorships of the United Provinces, the 
Punjab and Bihar and Orissa and the two chief commissioner- 
ships of the Central Pr'ovinces and Assam. Burma, on account 
of its peculiar circumstances, was left over for further consider- 
ation. The Lieutenant-Governor ' has informed us that he 
expects to be in a position to lay proposals before us shortly. 
We are doubtful about the application of the proposals in the 
Report to Assam, which exclusive of the hill tracts inhabited 
by primitive peoples seems to us too small an area to carry 
so large a superstructure. We are examining separately the 
question of the arrangements to be made for it. The Chief 
Commissioner of the Central Provinces has also urged that 
there should be a preliminary period of training before 
the scheme of the Report is brought into operation in 
that province. We consider, however, that there are no 
reasons for discriminating between the Central Provinces and 
the other major provinces in this respect. We therefore 
accept the proposition that in all the provinces except Burma 
and Assarn the Head of the province should be known as 
Governor. The Report says (para. 218) ‘Hhis common de- 
signation would not imply any equality of emoluments or 
status, both of which would continue to be regulated by the 
existing distinctions which seem to us generally suitable.” 
As regards the appointment of Governors, however, it is clear 
from another passage (para. 161) that, although there is no 
idea of excluding the members of a permanent service from 
appointment to governorships, the intention is to assimilate 
the method of appointment of all heads of provinces to that 
of the presidency Governors. In any case it follows from the 
alteration of the title of the heads of provinces other than 
presidencies that the provisions of section 54 (2) of the 
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existing Act which require the incumbent of what is now 
a lieutenant-governorship to have served the Crown for 
at least ten years in India will become obsolete. We under- 
stand that no immediate change is intended in the existing 
practice by which the charge of the five provinces in question 
has always been held by men with long official experience 
ill India ; and we think that at all events for some years 
to come no such change is possible. While some of us would 
prefer to see the present statutory prescription retained, the 
majority of us agree to its abandonment on the understanding 
which we have just stated. We take this opportunity to note 
that all the three presidency Governments have called atten- 
tion to the heavy personal burdens which the new order 
of things will impose upon the Governor ; and we lay stress 
upon the need for securing for such offices alike the best 
talent which the services can furnish, and in the case of 
appointments from outside the services, men of the highest 
qualities and ripest experience. 

36. Their pay and status , — In respect of the status and 
pay of Governors two local Governments have urged that no 
distinction should henceforth be made. On financial grounds 
alone we must resist this suggestion* The new changes in 
the government will in any case lay heavy burdens on the 
taxpayer and there is no need to swell them by increasing the 
pay of heads of provinces who are already well paid. More- 
over, if equality of pay and status were once admitted, it 
would be difficult to resist subsequent demands for increased 
display and ceremonial and sumptuary allowances. At the 
same time it is evidently well to take this opportunity o£ 
raising the pay of the two Chief Commissioners above the 
level of that of members of presidency councils. Accordingly 
we recommend that while the pay of the Governors of the 
three presidencies should remain at its present figure of 
Rs. 10,000 and that of the Governors of the United Provinces, 
the Punjab and Bihar and Orissa at its present level of 
Rs. 8 , 3331 , the pay of the Governor of the Central Provinces 
should be raised from Rs. S,i66| to Rs* 6,000 and that of 
the Governor of Assam (assuming for the moment that the 
head of that province is so designated) from Rs. 4,800 to 
Rs. 5,500. The further suggestion has been made that all 
Governors should have the right of corresponding direct with 
the Secretary of State on matters in regard to which the 
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presidency -Governors enjoy that traditional privilege. We 
see no immediate necessity' for this. 

37. Composition of executive \ adlati dropped. — The com- 
position of the rest of the executive presents difficulties. The 
solution suggested in the Report was to institute a council 
in each province of one official and one non-official; to 
appoint for the administration of the transferred subjects one 
or more ministers according as the volume of work required ; 
and to provide against the preponderance of Indian opinion 
which would occur in the joint deliberations of both halves 
of the government by the device of allowing the Governor 
to appoint one or two additional members of his government, 
without portfolios or votes, for the purpose of consultation 
and advice. No detail of the scheme has drawn more criti- 
cism than this. No local Government is really in favour of 
the proposed adlati \ and, though probably for different 
reasons, non-official opinion is equally adverse. It has been 
pointed out to us that the officers in question would be placed 
in a very equivocal position : they would have no right of 
initiative, no defined duties and no vote : their sole respon- 
sibility would be to give advice, which the Governor could to 
some extent obtain from them in their substantive capacity ; 
and their status as quasi-eqmls within the council room and 
subordinates outside it involves peculiar difficulties. We 
advise, therefore, that the proposal be abandoned. 

38. Council to be strengthened if Governor lacks Indian 
experience. — There remains the difficulty, on which local 
Governments justly lay stress,, of providing for the varying 
requirements of the different provinces. In view of our deci- 
sion in the last paragraph we feel that it will certainly be 
necessary to find other means of ensuring that experience and 
and knowledge of the official system have sufficient voice in 
the counsels of government. Accordingly for the three presi- 
dencies we propose that the executive council shall continue 
to be constituted as at present, in spite of the fact that some 
departments will be entrusted to ministers. In the remaining 
provinces^ we consider that, so long as no change is made in 
the practice of appointing a Governor with official experience 
of India, a councjl of two members, one official and one Indian, 
should suffice. If, contray to our intentions, any change in 
practice is made, then we think that the strength of the 
council should be brought up to the present presidency level, 
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No one can say how the new institutions will add to the 
labours of the executive. It is clear that the sessions of the 
legislature will be longer : that fe.r more time will be consumed 
in consultations and committees : and that it will no longer be 
possible for the Governor, who will be the keystone of the new 
provincial system, to retain any portfolio in his own hands. 
We are convinced, therefore, that if the new complex adminis- 
tration of the future is to find time to adjust itself, a far more 
generous margin of time must be allowed than has been the 
case in the past In this opinion we are supported by the 
letter from the Madras Government \¥e are not, however, all 
agreed in this recommendation. Sir Saiikaran Nair would 
abolish the adlati and sees no reasons to replace them and 
Sir George Lowndes would replace them only by a personal 
secretary of high standing on whom the Governor should 
rely for advice. 

39. Qualifications for Council — We agree that the choice 
of an Indian member of the executive council should not 
be restircted to the members, elected or otherwise, of the 
legislature. Indeed, if an elected member were appointed to 
an executive councillorship, he should be required to resign 
his seat and not be eligible for re-election, for otherwise his 
position would approximate too nearly to that of a minister. 
Para 218 of the Report which deals -with the Governor in 
Council does not refer specifically to the statutory qualific- 
ations for a councillorship which are laid down in section 47 
(2) of the Government of India Act, 1915. Two out of the 
maximum number of four councillors must at the time of 
their appointment have had at least twelve years' service* 
under the Crown in India. But the statement that “one of 
the two executive councillors would in practice be a European 
qualified by long official experience” has been construed as 
’implying an intention of amending the statute. The reasons 
for continuing to appoint experienced officials to such posts 
are stated in para. 161 of the Report ; and we think they 
have great force. But inasmuch as no alteration of practice 
is intended, we question the expediency of making a change 
of form, which will be open to misconstruction both by Indian 
opinion and the services. The point is not one on which we 
are unanimous. The majority of us advise that the statutory 
qualification of twelve years’ service in India be retained for 
one member of each of the provincial councils. If that is 
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done, we advise that one seat be similarly reserved by statute 
for an Indian. We suggest that the pay of executive coun- 
cillors should be fixed at sums which we shall insert in the 
schedule of the draft Bill. 

40, Appointment of ministers , — We come to the question 
of the appointment of ministers. The Report suggests 
(para. 218) that they should be appointed by the Governor 
from the elective members of the legislature, and for the life- 
time of that body ; and that if re-elected they should be eligi- 
ble for re-appointment as ministers. They would hold office 
not at the will of the legislature but at that of their consti- 
tuents. Para. 260 adds that it should be open to the legis- 
lature after five years’ time to place their salaries on the esti- 
mates, thereby converting them into parliamentary ministers, 
or for the Government of India, as a condition of a further 
transfer of subjects or otherwise, to require that their salaries 
should be so treated. We do not think that the intermedi- 
ate position (due, we believe to the apprehensions expressed by 
Indian opinion as to the prospect of having to assume a fuller 
measure of responsibility) in which it is proposed at the out- 
set to place the representative portion of the executive can 
on examination be sustained. The idea of amenability to 
constituents rather than to the legislature strikes us as strange 
to English political theory, and in view of the inexperience 
of the electorate compared with the legislature, and also of 
its communal character, as most unlikely to bear much fruit 
in practice. Apart from this, however, we agree with those 
local Governments who have pointed out that, whatever the 
initial position of ministers may be in theory, it cannot in 
practice but be one of amenability to the legislature which 
has power to grant or to withhold their supply. It is true 
that it is very hard to foresee how communalism in electorates 
and legislatures will deflect their working in India from the 
ways familiar to English experience ; but we feel bound at all 
events to proceed on the assumption that a minister who finds 
himself at variance with the views of those who are in a position 
to control his legislation and his supply and to pass votes of cen- 
sure upon his administration will recognise that he must make 
way for a more acceptable successor. That being so, we think 
that ministers must be assumed from the outset to be amenable 
to the legislature. It follows that they would not be appointed 
for the life-time of the legislative council but at pleasure • they 
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would (in the absence of definite reasons to the contrary) be 
removable by an adverse vote of the legislative council ; and, 
followingthe accepted practice elsewhere, the Governor would 
have power to dismiss them if he felt that the situation re- 
quired such a course. 

41. Their nmnber and pay,--\Nh.\\e the members of the 
executive council would be appointed as now by His Majesty 
by warrant under the Royal Sign Manual, ministers, being the 
advisers of the Governor, would necessarily be appointed by 
the Governor. The question of their pay presents some diffi- 
culty. There is no real reason to prescribe for ministers the 
scale of salaries fixed for members of council. We feel, how- 
ever, that if we were to ask you to fix beforehand for ministers 
a lower rate of pay than that sanctioned for councillorships, 
such a treatment of the situation, however well justified by 
practical considerations, would be misconstrued in India. 
We see, therefore, no alternative but to suggest that the 
number of ministers and their pay should be fixed by the 
Governor, after consultation with the prospective minister or 
ministers when they first take office, and placed upon the 
transferred estimates. We have no doubt that the Governor 
will give due regard to the considerations of the burden of work, 
the expenses of the position and so forth, which have always 
been accepted as relevant to the determination of the salaries 
to be attached to official posts. We do not suggest that the 
first ministers should offer themselves for re-election on taking 
office. Indeed, we question the expediency of perpetuating 
in India this feature of parliamentary tradition at all, and 
we would provide that ministers’ posts should not be treated as 
such an office of profit under the Crown as disqualifies a mem- 
ber of the legislature from retaining his seat. There is one 
point to notice. In so far as some of the nominated members 
of the legislature will sit as representatives of interests for 
which no constituency can be found, it may be argued that 
they should not be penalised by ineligibility for the office 
of minister. Moreover, as we show later, it will be necessary 
to provide for the contingency of no ministers being 
temporarily forthcoming from among elective members. 
Both these reasons might be urged in favour of giving 
the Governor some discretionary power of appointing 
ministers from among the nominated non-official members. 
But Indian opinion attaches special importance to the repre- 
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sentative character of ministers ; and it must be admitted 
that their appointment from the nominated members might 
be open to abuse. We think therefore that the exclusion of 
the nominated members from ministerial office must be 
accepted though Sir William Vincent would prefer to see 
the matter left open. He thinks that under the new proposals 
a minister, whether he is an elected or a nominated member, 
will be equally amenable to the legislative council ; and 
it may not infrequently happen that a nominated member 
would be the best qualified person for appointment to the 
office. 

42. Working of the new Governments : three comnion 
elements , — You will have gathered from what we have already 
said that we accept the proposed division of the functions 
of the provincial government into reserved and transferred 
subjects. We do not in the present despatch go into this 
question in further detail because we can only deal with it 
when we have considered the report of Lord Southborough’s 
committee. We will merely assume, therefore, that such 
division has been made. We shall attempt later to present 
you with as faithful a picture as we can of the way in which 
we conceive that the new system will work. We shall exa- 
mine how the Governor in Council will administer the 
reserved subjects and the Governor and ministers the trans- 
ferred subjects : and also how the two portions of the govern- 
ment will work together. As we do so, we shall take up the 
various objections levelled against details of the scheme by 
its critics, and shall show what can be said in reply to them, 
or shall propose changes where they seem to us necessary. 
But in order to make our sketch intelligible, we must first 
deal with three of the functions or instruments of government 
which both halves of the executive must have in common. 
We refer to (i) the services which carry out the orders of the 
executive, (2) the provision of financial supply, and (3) the 
machinery for equipping the executive with ’whatever new 
legal powers it needs. To this extent we shall depart some- 
what from the sequence adopted in the Report. 

The Public Service. 

43. General considerations . — If we deal at some length 
with the question of the services we feel sute that no iingener- 
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ous construction will be placed upon the prominence which 
we give them. There is here no question of opposing vested 
interests to the cause of constitutional change, There is the 
very serious question of conserving for India, during a 
difficult period of transition, the only agency likely to be 
available for affording the necessary help and guidance. We 
owe it not to Parliament alone, but to the people of India 
and the services as well, to explain as particularly as we can 
the steps by which we intend that the great change in their 
position will be carried out. The description of the Indian 
Civil Service given in paragraph 126 of the Report is to a 
greater or lesser extent true of most of the public services. 
Most of them have assisted to shape policy as well as to 
execute it. The development of responsible government in 
India cannot but have the effect of relegating them gradually 
to the position of executants or advisers. There is no avoid- 
ing this fact and no wisdom in shrinking from its consequences, 
We put out of account for the moment the necessity for 
improving pay and pensions, which in our opinion is clearly 
established apart from any question of change in duties or 
status. But the new role of the permanent official will not 
make an Indian career so attractive to some Englishmen as 
it has been in the past, though others will be drawn to it by 
sympathy with the new ideal. We may hope that better 
acquaintance on the Indians’ part with the difficulties of 
administration may be reckoned on to induce more sympathy 
with the attitude of the English official, and readier recogni- 
tion of his best qualities in times of stress and emergency 
and of the need for his assistance. But we cannot leave 
the matter on an indefinite footing : and accepting as we do 
the cardinal necessity in the interests of India of conserving 
the services until such time as the country can replace them 
by some substitute approximately as good, we have carefully 
examined the question of their disposition under the new 
scheme of things. 

44. Need for legislation . — The Report recognizes alike 
that it would be unfair to untrained mini.sters to require them 
to organize their own departments anew (paragraph 359) and 
that His Majesty’s Government owe it to the services, 
whom they have appointed or whose appointment they have 
authorised, to see that they are properly supported and 
protected (paragraph 325). We heartily endorse both pro- 
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positions. In considering how they are to be translated into 
practice, we are led at once to certain preliminary considera- 
tions, Hitherto the regulation of the services has been to a 
great extent uncodified or codified only by executive orders. 
The duty of obedience by the subordinate officer and of 
protection by the superior officer was unwritten law ; there 
was a homogeneity of interests and traditions between those 
who laid down public policy and those who executed it, which 
had the effect of leaving to a mutual understanding several 
matters that in other countries are more formally defined: The 
position will be altered now, with the public services coming 
in an increasing measure under ministers’ control. It will be 
only fair both to ministers and to public servants that they 
should both be helped by a clear regulation of their formal rela- 
tions to each other. Moreover there ought not to be one law for 
public servants working under ministers, and another for those 
who remain under the official part of the government. So far 
as may be, a public servant should find himself under a 
similar regime in whatever branch of the administration he 
may serve. So also the claims of ministers upon the service 
and their duties towards it should be closely comparable with 
those of the official members of the government. The whole 
machineiy ought to be arranged so that the transfer of a 
department from one part of the government to the other 
should cause the least possible dislocation or change in the 
conditions of their service among the permanent officials 
employed in the department We consider therefore that no 
time should be lost in reducing to statutory form the main 
rights and duties of the services in India, in so far as they 
are not already prescribed by law or rule. As the basis of the 
necessary law and rules we commend to your consideration 
the propositions which follow. 

45. The All-India sewices . — It would prolong this despatch 
unduly if we were to set forth at full length the considerations 
upon which our proposals are based ; but for our present 
purpose of depicting the new institutions in working it is 
necessary at least to outline the arrangements which we 
recommend for the future regulation of the services, premising 
these with the remark that we have not yet received the local 
Governments’ opinions upon them. In the first place we 
propose that the services should be divided into three classes, 
—all-India, provincial and subordinate. The designation of 
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each of these will be a sufficient indication for present purposes 
of their composition : nor need we now pursue the subsidiary 
questions arising in connexion with such classification. Our 
idea is that the all-India services should be maintained as a 
model to the rest ; and with the object of impressing the seal 
of the existing system both on the Indian as w’-ell as the 
European elements in them, we consider that recruitment, 
whether in England or in India, should be according to the 
methods laid down by the Secretary of State, and that ail 
persons recruited should be appointed by that authority. For 
similar reasons we advise that the Secretary of State should 
entirely control the pay of such services and sanction all new 
appointments to them that are not temporary. As regards 
allowances, we think that the Secretary of State should be 
invited to lay down certain guiding principles which the local 
Governments, subject only to the control of the audit officers, 
should be left to administer. We suggest that the regulations 
for leave and foreign service should be treated in a similar 
manner. Pensions are for the most part paid in England and 
are included in the Government of India budget ; but we bear 
in mind the possibility that the Indian legislature may acquire * 
more control over the Indian budget, or that with a view to a 
more equable distribution of provincial burdens the pensions 
earned in a province may be made a provincial charge. A 
change in either respect would certainly affect confidence ; 
and there is therefore in our opinion a strong case for securing 
the pensions of the services beyond the possibility of al- 
teration by any authority in India. We think that the age of 
superannuation and the scale and conditions of pension for 
all-India services should be fixed, if not in the schedules, at 
least by statutory orders of the Secretar)^ of State made 
• under the new Government of India Act 

46. No option as to service under ministers , — These appear 
to be all the matters connected with the all-India services for 
which it is possible to make provision by rule. In all cases 
where we have spoken of the local Government, the authority 
will be that of the Governor in Council in the case of reserved 
departments, and that of the Governor acting with ministers 
in the case of transferred services. There remain, however, 
to be considered the every-day matters of administration for 
which no rules can provide and for which some provision is 
yet needed. We recognise that service under the new 
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scheme cannot be equally congenial to all officers. We have 
considered whether officers in a transferred department should 
be given an option of being transferred with their departn\ent 
or leaving it ; but it seems to us inadvisable to make any general 
offer of a proportionate pension to men who are transferred, 
and of course still less to the men in the reserved departments. 
We quite recognise that in extreme cases, in so far as 
present incumbents are concerned, such steps may eventually 
be necessary : but to give any formal option of serving or 
declining to serve under ministers at the outset seems to us 
unwise. We prefer to abide by the ordinary rules that 
a public servant is required to fulfil any duty legally imposed 
upon him. 

47. Possible t have, however, as practical 

men to face the possible diflficulties that may arise and to 
consider how these can be mitigated, and if they pass beyond 
mitigation, how they can be settled. We are not dealing with 
imaginary problems ; the press and the platform have given 
us warnings of antagonism to the public services, and whether 
this definitely declares itself or not, the new situation will be 
a delicate one. Ministers will be taking over departments 
staffed by public servants, European and Indian alike, with 
no personal experience of popular government, who may 
tend to be impatient of new methods and unappreciative of 
changes in policy. Ministers may be apprehensive of obstruc- 
tion and intolerant of the rigidity of official methods. We 
recognise that it is possible that, in the exercise of their 
responsibility and from the best of motives, ministers may 
adopt a policy which the service feels that it cannot con- 
sistently with its conscience and self-respect carry out. 
This is perhaps more likely to occur in the technical services 
where professional feelings may be aroused by methods which 
professional knowledge condemns, Ministers again may 
naturally prefer their own agents and be disposed to treat 
lightly vested claims to important or desirable appointments. 
Officers who personally render themselves unpopular will be 
treated with less consideration than they sometimes receive 
now.^ Disciplinary cases will present a difficulty, and 
a ministers handling of them will be more closely scrutinised 
than if the decision lay with an official government. In short, 
ministers and public servants will take time to shake down into 
^ach other's ways ; it would be foolish to imagine otherwise* 
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48. T/ieir mitigation or settlement . — No rules can afford 
immunity in all such matters, and we think that the task of 
making the new arrangements a success must fall on the 
Governor. We advise that this duty should be definitely 
and formally laid upon him by his instrument of instructions ; 
and that a declaration to this effect should be made when the 
reforms are presented to Parliament, so that his role as 
protector of the public service shall be realized from the 
outset both by ministers and the services. We think that 
the permanent heads of departments and the secretaries should 
have access to the Governor, who will thus have every oppor- 
tunity of watching the situation ; and it will be for him, by 
influence and persuasion and finally by the tactful exercise of 
authority, to resist any proposals that aim at or tend 
towards the disintegration of the services. But in the last 
resort in case the Governor’s intervention fails, it is necessary 
to provide a final safeguard. An officer finding his position 
unendurable should be entitled to apply to the Government 
of India for a proportionate pension. He would not prefer 
an appeal against the minister’s orders on any matter of 
administration or any question of posting, promotion, or the 
like ; but he would address the Government of India through 
the Governor in Council and would state his case and ask to 
be relieved from further service, and if the Government of 
India thought he had substantial grounds for complaint they 
would grant his request. An appeal would lie to the 
Secretary of State. But in the case of disciplinary orders 
passed by ministers which affect an officer’s emoluments or 
pension, we see no option but to allow a direct appeal to the 
Government of India and to the Secretary of State. No 
officer of an all-India service should be dismissed without the 
orders of the Secretary of State. In the event of the 
minister’s orders being reversed a difficult position would no 
doubt ensue, and in this case also the only ultimate solution 
might be to grant retirement on proportionate pension. We 
recognise the drawbacks of this procedure. Whatever care 
be taken to avoid the appearance of judging ministers it is 
unlikely that officers with a grievance will keep silence ; 
and once the practice is established applications for retire- 
ment may become numerous. But we have to find a 
middle way which will give ministers reasonable liberty 
of action and give our public servants the last resort 
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full protection ; and no better means of doing so presents 
itself. 

49. Modifications in the Report — In two respects therefore 
we think that the proposals of the Report cannot be literally 
translated into practice. In paras, 240 and 325 the protection 
of the services’is made the duty of the Governor in Council 
This arrangement would, we fear, defeat the object in view. 
The work of the public services in all branches is so intimately 
connected with the administration that it cannot formally be 
made a reserved subject : while, short of treating the services 
as reserved, to bring the official half of the Government into 
action for the purposes of protecting them would inevitably 
lead to friction between the two parts of government. i\.gain 
in paragraphs 1 56 and 259 of the report expressions occur 
which will be read as promising detailed support and protec- 
tion to a public servant in the discharge of his duties. . In our 
judgment this involves too frequent opportunties of interven- 
tion to be a workable arrangement, or to be consistent with the 
due exercise of his responsibilities by a minister. We think 
that all that can be wisely guaranteed is in the last resort 
a right of retirement on fair terms, a generous right of appeal 
in clearly defined circumstances, and the steady exercise by a 
vigilant Governor of his suasion and authority in the direc- 
tion of fair treatment, harmonious working and good feeling. 

50. AU-India semices : proposals summarised.— ^ will 
now briefly summarise our intentions as regards the all- 
India services. The basic idea is that the structure of the 
public service, its duties and the general conditions of its 
employment should remain as far as possible untouched by 
political changes, at all events until the advent of the first 
statutory commission. When a minister is placed in charge 
of a transferred department he will take it over as a going 
concern with its staff intact The question of the recruitment 
of Indians for the services is an entirely separate matter and 
will be r^ulated in accordance with the general policy pres- 
cribed by the Secretary of State. The actual recruits, 
whether European or Indian, and in whatsoever proportion, 
will come into a seiwice regulated on uniform lines and as 
little concerned with political controversy as possible. As 
in the past, rules of conduct will be maintained for all public 
servants, how^ever employed under the standing orders of the 
Secretary of State. The services will be required to show 
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the same diligence and fidelity to ministers as to the official 
part of the local Government. The general conditions of 
their service will continue to be ordered by the service regu- 
lations (or by any special contract of recruitment), no differ- 
ence being made wherever they are employed. And they 
will be amenable to the minister s orders and discipline just 
as they will be in a reserved department to the orders and 
discipline of the Governor in Council. On the other hand, 
while ministers will be supported in requiring their staff to 
carry out their policy, their employees will be protected, as 
now, against arbitrary or unjust treatment. To this end 
they will be given reasonable access to the authority by 
which they were recruited, and they may not be dismissed, 
without at least the order of that authority — a rule univer- 
sally accepted at present. But the power of intervention 
between them and the public servants under their control will 
be kept down to the minimum, and the right of appeal from 
ministers will be as little In evidence as possible. Appeals 
should lie only where emoluments or pensions are affected ; 
but where they do lie they should lie up to the Secretary of 
State. 

51. Officers sefuing with both parts of Governments — It 
•will frequently occur that a public servant will have duties 
in both a leserved and a transferred department ; the district 
officer may be the most prominent instance of the kind. It 
will make for simplicity and avoid improper conflict of 
jurisdiction if for purposes of posting, promotion and dis- 
cipline such officers are kept entirely under the control of 
that p&rt of the Government which is concerned with the 
budget head from which their pay is met It may have to be 
arranged that ministers will contribute to the emoluments of 
officers partly employed under them in a ratio to be fixed 
by the Governor (and ultimately by rule), and similarly 
to their pensions on retirement. On the side of their work 
which concerns the transferred departments, such officers 
will be expected to take and carry out the directions of 
ministers exactly as if they were whole-time officers in those 
departments. But it is clear that they cannot be subjected 
to the discipline of two different authorities ; and if either 
part of the Government is dissatisfied with the execution of 
its orders we see no other course than for it to represent the 
matter to the Governor. It will be one of the most important 
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duties of the Governor to deal with a delicate situation of this 
kind. 

52. Provincial services : orgaiiiaation . — The provincial 
service may be treated more briefly. We recognise that 
a time must come, and may come soon, when ministers will 
wish to take the provincial service of their departments 
entirely into their own hands, and to regulate their recruit- 
ment, pay, pension, and the like ; but we think that they 
should not do so until they have put these matters on a legal 
basis by legislation. It seems to us that such legislation may 
reasonably be required to secure selection over the widest 
possible field on a basis of merits and qualifications, and to 
minimise the risks of nepotism ; to ensure efficient training 
for the higher duties ; to guarantee discipline and integrity ; 
and to provide adequate pay, security of tenure and satis- 
factory conditions as regards pension, promotion and leave. 
But pending the passage of such legislation, we are of opinion 
that the determination of the conditions of the provincial 
service, even in transferred departments, must be left in the 
hands of the Governor in Council. The case in fact is one 
in which the principle of defining responsibility must give 
way to the superior principle of securing the interest of the 
public. The existing rules of recruitment should therefore be* 
maintained unless altered by the Governor in Council The 
aim should be steadily to eliminate the element of patronage 
and to establish a system of appointments by examination 
before or after selection, or, where appointments are made 
direct, to set up some exterior authority for the purpose of 
advising. Appointments in transferred departments ’ishoiild 
be made in accordance with the rules so established, by the 
Governor after consultation with ministers. In respect of 
pay we think that, as a check upon any tendency to overload 
the services at the top, the Government of India should retain 
some control over the emoluments of the highest posts in the 
service, and for this reason we suggest that our sanction 
should still be required to any new appointments on pay 
exceeding R 1, 000 or to the raising of the pay of any appoint-' 
ment above that limit As regards service reorganizations we 
have already recommended to you that local Governments 
should be given freedom of action up to a pecuniary limit of 
five lakhs of rupees, a figure sufficiently high to provide for all 
reasonable reorganizations of the most costly provincial 
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services. The questions of allowances, foreign service and leave 
can, we think, be disposed of on the same lines as we have 
suggested for the India services. As regards pensions we 
think it necessary, before the reformed constitution takes 
effect, to set ministers an ex:ample by legislating ourselves in 
the Indian legislature to secure the pensionary rights of all 
the provincial services. 

53. Provincial services^ adininist ration. — It seems to ns 
that matters of administration and discipline can only be 
treated on the same general lines as for the India services. 
The minister must direct the administration of transferred 
subjects including such matters as postings and promotions. 
The Governor must be instructed to encourage him to 
promote the well-being and content of the service. Officers 
cannot be given any option as to transfer, but officers at 
present in the service finding their position intolerable should 
be able to ask for a proportionate pension. Such applications 
should go to the Governor and an appeal should lie from his 
decision to the Government of India. Only in disciplinary 
cases affecting emoluments or penisons should there be a 
regular appeal, and it should He to the Government of India 
and from them to the Secretary of State. 

54. Subordinate services — The third division would 
embrace the minor executive posts, a bulk of the ministerial 
establishments, the menial service and the like. In respect 
of these we feel our obligation to see that the rights and 
privileges of present incumbents are maintained and in 
particular that their pensions and provident funds are secured. 
It may be possible to attain this object by directions to the 
Governor in Council or by instructions to the Governor ; but 
we propose to consider further the question of making 
provision for their pensions and provident funds in tire legisla- 
tion which as already explained we desire to undertake 
in the Indian Legislative Council. 

55. Public Service Commission. — In most of the 
Dominions where responsible government has been established 
the need has been felt of protecting the public service from 
political influences by the establishment of some permanent 
office peculiarly charged with the regulation of service 
matters. We are not prepared at present to develop the 
case fully for the establishment in India of a public service 
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commission : but we feel that the prospect that the services 
may come more and more under ministerial control does 
afford strong grounds for instituting such a body. Accord- 
ingly we think that provision should be made for its institu- 
tion in the new Bill The Commission should be appointed 
by the Secretary of State, and its powers and duties regulated 
by statutory rules to be framed by the same authority ; we 
shall make detailed suggestions upon the matter in our 
despatch on the Bill. 

. Provincial Finance. 

56, Vital importance of financial system . — The second 
great function of government which will be common to both 
halves of the dual executive is finance. Apart from its 
importance as the fuel of the whole administrative machine, 
the finance of a country is a symptom and a gauge of the 
quality of its government We have thus felt that no part 
of the scheme of reforms demands from us a closer or more 
anxious study than the financial arrangements with which 
the new system of administration will have to start. We are 
all the more impressed with the necessity for a wise decision* 
by the fact that it is the financial side of their work for which 
the representatives of the people will find that their former 
political experience has done least to equip them. If them 
were no other reasons, it would in their interests be impera- 
tive that we should seek and establish a basis of thoroughly 
sound financial working. Simplicity and the directest pos- 
sible relations between methods and results are of the essence 
of good finance ; and the elimination of every avoidable point 
of conflict or friction between the various financial authorities 
is demanded by the welfare of the taxpayer. If the arrange- 
ments are ambiguous, or if they provide opportunity for 
needless friction, the new regime will start under a handicap 
which will seriously prejudice its future development. We 
have received comparatively little intelligent criticism 
on this part of the scheme, which makes it all the 
more incumbent on us to be sure of our ground. We 
shall thus have to allot to an examination of the finan- 
cial proposals in the Report a space in this despatch which 
may appear disproportionately large. It will be convenient 
to take the whole of these proposals together, even though 
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this involves some repetition of other passages in the 
despatch. The scheme will be found in paras. 200 — 2 1 1 of 
the Report, where a system of financial devolution is outlined, 
and in paras. 255 — 257 where the budget procedure of the 
future provincial government is briefly indicated. As we 
proceed, it will become apparent that the picture requires 
some filling in, and in that process we have found some parts 
of the original sketch which call for modification. 

57. Three leading principles , — Given the dualistic structure 
of the provincial government, and the policy of preparing 
a field in which responsibility to the people can be steadily 
substituted for official control, we conceive that our financial 
dispositions must be based on three leading principles. 

Firsts the present external control over provincial finance 
must be withdrawn in the largest possible measure. 

The genesis and extent of this control have been described 
in paras. 104 — 113 of the Report. It has been shown that 
it originated in good and valid causes which are now passing 
away. The central Government had to rely largely upon 
the provinces for collecting the revenue it required. It had 
to supervise closely the expenditure of the provinces in order 
that the margin of provincial resources available for its own 
needs should not be unduly diminished. It was banker 
for the provincial funds, and could not, without embar- 
rassment, allow them to be drawn upon too freely. Finall}% 
it maintained as its ideal the duty of bringing to bear upon 
the outlay of the provinces that scrutiny which in other coun- 
tries is usually applied through parliamentary institutions. 
The Secretary of State and the Government of India, in other 
words, endeavoured to be the financial conscience of the ad- 
ministration, and to see that proposals for provincial expendi- 
ture were thoroughly examined from thq point of view of 
economy, of financial propriety, and of the interests of the 
taxpayer. It is clear that we must now^ gradually withdraw 
from this last position, and thereby afford room for the people’s 
representatives to learn the duties which financial adminis- 
tration entails. Along with this, however, we must continue 
to obtain at least a part of our resources from and 
through the provincial governments ; but we must alter the 
existing arrangements in the direction of much greater 
simplicity, and ask the provinces to make straightforward 
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payments for the services rendered to them by the central 
Government. 

‘ Second, \mthm the province, each half of the government 
should have a defined power of raising the revenue to provide 
for the expenditure which it considers necessary. 

It should know exactly what are its own resources, and 
should have the duty of developing them and the right to 
expand them.' Here again simplicity is of the essence of the 
proposition ; confusion or counterclaims are unthinkable. ‘Hf 
the popular principle,” says para. 109 of the Report, “is to 
have fair play at all in provincial governments, it is imperative 
that some means be found of securing to the provinces entire- 
ly separate revenue resources.” We regard this statement as 
equally applicable, without challenge or qualification, to the 
position of ministers in financing their transferred subjects. 
To our minds it is imperative that they also, and for precisely 
the same reason, should be secured in the possession of 
separate revenue resources. 

Third, during the period of training and advance in poli- 
tical experience, the people must be protected from unjustifi- 
able financial burdens. 

It will be seen that we adopt here principles which are 
closely analogous to those on which we base administrative 
delegation ; for, in truth, the two lines of advance are 
inseparable. In the following paragraphs an attempt will be 
made to set out the whole governmental mechanism of 
finance in the form which appears to us to be best adapted 
to the ends which these principles require it to serve. 

RELAXATION OF EXTERNAL CONTROL. 

58. Resulting position , — The axiom underlying this first 
part of the subject will be found in para. 189 of the 
Report, which announces the intention of “giving 'the pro- 
vinces the largest measure of financial independence of the 
Government of India which is compatible with the due 
discharge by the latter of its own responsibilities.” The 
Report aims at securing this measure of independence by 
various methods. The chief of these are (a) radical changes 
j|] the system by which provinces give up certain shares 
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in their revenues to the central authority, and (/;) a relaxation 
of the orders under which proposals for provincial expen- 
diture have to be submitted to the Secretary of State for 
his approval or otherwise. Under the first head it is pro- 
posed to abandon the arrangements by which a province 
is given just enough of its own revenues to cover its 
normal charges, while the central authority becomes, so to 
speak, the residuary legatee of whatever the provinces collect 
In place of these arrangements or “ settlements,” the central 
services — the /Irmy, Diplomacy and the like —will, in future,^ 
have adequate resources secured for them, partly from the 
yield of the central revenues — Customs, Salt, Railways, etc. — 
and partly by defined contributions from the provinces ; while 
the provincial governments will keep whatever they collect 
within their own provincial field, subject only to the payment 
of these contributions. Under the second head, the Report 
proposes largely to delegate the Secretary of State’s financial 
powers (for the Government of India exercise very little 
separate or intermediate control) by altering the present finan- 
cial codes and standing orders. These principles of action 
have met with general approval in India, and we are in full 
acc6rd with them. We must, however, make it perfectly 
clear that, under these new arrangements, our own responsi- 
bility will be appreciably narrowed. We recognise that, 
helped by the audit, we shall still have a general responsi- 
bility for financial propriety and the avoidance of 
wasteful or extravagant expenditure. We also recognise 
that we are answerable for it that a province does not become 
insolvent or unpunctual in paying its debts. These duties 
rest upon us so long as we are responsible to Parliament 
for the good administration of India. We conceive, how- 
ever, that, with the grant of this new financial liberty to 
the provinces, we shall no longer be required to watch their 
financial proceedings in detail, or to enforce from day to day 
measures which may seem to us necessary to correct financial 
error. Our intervention in future’ wall take the form mainly of 
aclvise and caution ; though we cannot ignore the ultimate call 
that may be made upon us in extremities to issue definite 
orders w'hich a province must obey if it wishes to retain its 
constitution. 

Sg. Provincial expenditure . — The relaxation of the orders 
which require our scrutiny and your approval to proposals for 
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provincial expenditure is a wholly technical matter, which it 
would be difficult to cover in the compass of this despatch. 

It is also, so to say, a domestic matter, which, we presume, 
you will be able to effect by rules or orders under the Act. 
We have indeed already made suggestions regarding the 
broad lines of procedure. These we briefly enumerate below, 
not by way of anticipating your concurrence but merely in 
order to give completeness to our picture of the future. 

(a) Expenditure on the public services. — Our suggestion is 
that, with the omission of appointments made 
by you under direct agreements, the posts in the 
public services of India should be classified in the 
manner described in paragraph 45 above. In regard 
to the all-India division, we advise that you should 
retain virtually your existing power over the strength 
• and the pay of the services comprised in it, while 
abrogating them in regard to the other divisions. 
In all subsidiary matters, such as temporary ap- 
pointments, foreign service, allowances of all sorts, 
leave rules, age of retirement and the like, w^e 
propose that you should lay down broad funda- ' 
mental regulations, and leave all details to be ad- 
ministered here in accord with those regulations 
and under scrutiny of the audit. As to pensions, 
we strongly recommend that the scales and general 
conditions should be incorporated in rules which 
you will frame under the new Act 

(^) Expenditure on the staff of public offices. our 
suggestion is that all minor restrictions on the 
powers of a provincial government should be 
removed, subject only to your approval being 
necessary in cases where the outlay exceeds a 
high and definite pecuniary limit or, in the alter- 
native, where certain fundamental principles of ad- 
ministration are involved. This particular question 
is being examined in more detail. 

{c) Expenditure on public Here also we shall 

have to suggest a high monetary limit up to which 
works may be undertaken by a provincial govern- 
ment without reference to you. 
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(d) Amenities of high officials. — In regard to these we 
do not suggest any relaxation of your present 
control. 

{c) Expenditure of an unusual nature, or devoted to 
objects outside the ordinary work of administration . — 
|n place of this criterion we propose that you 
should lay down canons of propriety and leave 
them to be enforced in India under the surveillance 
of the audit 

(’/) Audit. — The above proposals are contingent on the 
existence of a powerful and independent central 
audit, which will bring financial irregularity^ and 
misdemeanour prominently before the executive 
and the legislature. In order to define the scope 
and methods of audit, and its relations with the 
Government, it will be necessary for us to enter 
into much detail, which, we think, can most suitably 
take the form of an Indian Audit and Exchequer 
Act, and rules thereunder, A draft is now under 
preparation and will, we hope, be shortly^' submitted 
to you. 

When decisions are reached upon the foregoing proposals, 
it will then be our duty to review the whole of our codes and 
bring them into accord with the principles accepted by you. 
It is our expectation that, apart from a digest of the financial 
powers which you will retain, the rules for the control of 
public expenditure within the provincial field will ultimately 
be exclusively contained in separate codifications for each 
province, built up and amended as required by the provincial 
authorities. One word of caution is necessary in regard to 
these proposals ; they have been framed by us with a view to 
reserved subjects, and it may be possible that some further 
relaxation of control may be required in regard to transferred 
subjects as a result of the report by Lord Soutliboroiigh^s 
committee. 

6o. Provincial revenues. — We return now to the first 
method which is recommended in the Report for increasing 
the responsibility of the provinces for their own finances ; — 
the abrogation, to wit, of the complicated division of revenues 
which is now in force, and the establishment of a clear line of 
demarcation between central and provincial resources. While, 
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as we have said, we fully accept this principle, we are engaged 
on an analysis, at more leisure than was possible last year, of 
the figures used in the Report (para. 206) to exemplify the 
method of the future. We propose, by a careful study of our 
total expenditure, including that part of it which is incurred 
by you in England, to determine the true all-India deficit 
which in normal years the provinces will have to make good 
by contributions. At the outset, we should allocate these 
contributions on the basis taken in the Report, namely, an 
all-round ratio of the gross provincial surplus. They would 
then, subject to the re-adjustments inter se which we con- 
template in the next paragraph, become a fixed charge upon 
the provincial revenues. One local government has put 
forward the claim that the provincial contributions, once fixed, 
should never be raised. We certainly do not anticipate any 
further levy from the provinces under normal conditions ; but 
we must definitely reserve the right, in the event of war or 
similar grave emergency, to ask special help from provincial 
revenues. This would ordinarily be done on such terms 
as they may agree upon for the repayment of the temporary 
accommodation. As we foresee the position, however, the 
reverse process will be the more frequent. As the revenues of 
the central exchequer develp with the growth of industries and 
railway communications, it will probably be in our power to 
make a reduction in the provincial contributions. This will 
generally take the form of rateable remissions unless we wish 
to employ the grants for the purposes of the next paragraph. 
This must not of course be taken as limiting in any way our 
discretion to remit central taxation when we find our revenues 
becoming in permanent and substantial excess of our require- 
ments. 

61. Committee on financial relations . — We have explained 
above that we accept for the present a scale of contributions 
rateable to the gross surplus of the provinces, in the manner 
calculated, though not in exact conformity with the figures 
quoted, in paragraph 206 of the Report. No other device 
would leave each province with a surplus of its Own, and 
consequently no other device is open to us. When we look 
at the result however, its equity is obviously liable to attack. 
From Madras we shall be levying nearly five times as much 
as from Bombay ; and from the United Provinces nearly five 
times as much as from Bengal ; while the Punjab and Burma 
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will also be contributing far more than wealthier provinces. 
Hostile comment has already been evoked ; and we have 
had natural and vehement protest from Madras and the 
United Provinces, which are most detrimentally affected. 
It is no .sufficient reply, although it is true, to say that these 
figures merely bring into prominence what has hitherto been 
disguised by the complicated financial arrangements of the 
past ; and that they impose no fresh burdens. The mere 
disclosure of the true position makes it impossible to perpe« 
\uate the inequality, and we shall be told with unanswerable 
force that the first duty of a responsible government 
is to pay its own wa}^ The difficulty of the position was 
foreseen in the Report and investigation by the first* statu- 
tory commission was promised. In view, however, of the 
strength of feeling which has been aroused, we feel obliged 
to advise an earlier treatment of the question. VVe recom- 
mend that the initial contributions should be recognized as 
temporary and provisional, and that steps be taken as soon 
as possible to fix a standard and equitable scale of contrh 
but ions. We have no wish to prejudge the issues, or to at- 
tempt to define what we mean by an equitable scale. It is quite 
conceivable that the disparity of the scale in the Report is 
to some extent redressed by the indirect payments which the 
lightly-burdened provinces make to the centi-al exchequer 
through the customs receipts and otherwise. In any case 
the determination of the paying capacity of a province or of 
the criteria by which that capacity should be judged is far 
from easy. All that we can say with assurance at present is 
that we cannot justify the permanent retention of the 
criterion proposed in the Report, and that, after full enquiry, 
a standard scale should be fixed, towards which the provin- 
ces will be required to work by stages, as a condition of the 
new arrangements. To soine extent the readjustment may 
be expedited by giving the more heavily burdened provinces 
the exclusive advantage of any remissions of the total pro- 
vincial subsidy which the central authority finds itself able to 
grant from time to time. Or it may be necessary to pres- 
cribe a sliding scale, by which the provinces now favoured 
will raise their relative contributions at fixed intervals, pre- 
sumably with the help of fresh taxation. The whole ques- 
tion however requires skilled investigation ; and we propose 
that a Committee on Financial Relations be appointed, cither 
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by you or by us, to advise fully upon the subject, so' that 
each province may know exactly how it stands before the 
new regime starts. There are to our thinking the strongest 
possible reasons for the appointment of such a body to under- 
take this important duty and others of equal moment which 
will be discussed a few paragraphs later. 

62. Provincial taxation and bo 7 ^rowing , — Among other 
steps which the Report advises towards greater provincial 
independence is the grant to provincial Governments of en- 
larged powers of taxing aud borrowing on their own respon- 
sibility. We accept, in accoi'dance with virtually all the 
opinions received, the proposal that you should schedule by 
rule the taxes for the imposition of which a province requires 
no special sanction. We suggest that in that category there 
may be placed succession duties ; taxation of the unearned 
increment on land ; taxes on advertisements, amusements 
and specified luxuries ; and generally any supplement to 
revenues which are already provincial, such as land cesses, 
higher court-fees, increased charges for registration, and 
enhanced duties upon articles upon which the excise is not 
regulated with reference to the tariff schedule. We should 
not include, however, any form of increment to the revenues 
of the central Government, any addition to the list of ex- 
cisable articles, or any duty (except as suggested above) on 
imports into the province. The schedule can be extended from 
time to time, and we have merely put forward the few sugges- 
tions which have so far occurred to us. If a province wishes 
to go outside the schedule, it must obtain our prior sanction 
to the proposed legislation, and we presume that section 79 
(3) of the Government of India Act will be altered accord- 
ingly. We do not think it necessary, as suggested in the 
report (para 210) that we should see, before its introduction, 
a bill for the imposition of a tax which falls within the 
schedule. It is true that a local tax may encroach on the 
sphere of central taxation without technically infringing the 
schedule ; but the existing law seems to provide sufficiently 
against such encroachment, and the veto could reasonably 
be employed in case of doubt The limits which the Report 
proposes upon the future liberty of raising loans by a provin- 
cial Government have our entire concurrence. They have 
evoked some criticism, especially from local Governments who 
desire an unfettered power of borrowing for provincial pur- 
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poses, while other critics demur to our scrutinising the purposes 
for which a loan is required. The demand for entire liberty 
to borrow we cannot possibly accept The narrow Indian 
loan market, strained as it will be by the coming demand for 
development in all directions, will have to be carefully nursed 
by us, and we cannot afford to be embarrassed by unrestricted 
competition either from or among the provinces. On the 
second contention, all that we need say is that, in years when 
the demand for loans exceeds the offers, we must undertake 
some rough measuring of the relative merits of the proposed 
, expenditure before we make the final allotment. So far as 
is possible, we should endeavour to refrain from questioning 
the discretion of a province ; and it will probably be helpful 
to lay down certain general rules. For example, priority 
would inevitably be given to a loan required for famine pur- 
poses, or to finance what is technically known as the Provin- 
cial Loan Account. It might also with propriety be laid 
down that a province is not to borrow except for capital pur- 
poses, i.e,, for obtaining a permanent asset of a material 
character. In the case of unproductive debt the establishment 
of sinking funds should also be prescribed Some such rules 
would relieve us of much, detailed scrutiny ; while if they are 
infringed by a province which has been permitted to borrow 
in the open market, its action would be challenged in audit, 
and treated as a failure to discharge its responsibility for 
maintaining solvency. 

63. Provincial balances . — In the past the central Government 
has retained a firm hold over the balances of a province. For 
one reason, it was the banker for the provinces and had to 
take precautions against inconvenient withdrawals ; for another 
reason, it had to be vigilant against expenditure which might 
break down the settlement of the province and leave it a 
claimant for help from the central revenues. There is in 
consequence a standing order that the major provinces have 
each to maintain a certain minimum balance. There are 
rules controlling the operation by a province of its own 
balances. Furthermore a province may not budget for a 
deficit unless it satisfies us that the excess expenditure is 
non-recurring and abnormal In all these matters change 
will be necessitated by the financial emancipation of the pro- 
vinces. In the first place we think it is clear that each 
province ought to take over its Provincial Loan Account 
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from us. This Account, as you are aware, represents the fund 
from which a local Government advances agricultural loans, 
loans to indebted landholders, to municipalities and other 
local bodies, etc. The capital is provided by us as it is 
required, and returns to us as it is repaid. The province 
pays us interest on the average capital outstanding in 
each year, recouping itself by higher rates of interest which are 
supposed to compensate it for bad debts. Under the new regime, 
we consider that the provinces should provide their own 
finance for those transactions. It would be convenient if the 
committee on financial relations, which we have proposed in 
para. 6i above, would examine the state of the account in 
each province, and determine once for all the amount by 
which each local Government should remain in our debt. 
Although the present provincial balances run to unusually 
high figures, it is doubtful whether any local Government 
would be able to liquidate the capital now owing to us, with- 
out weakening its capacity to carry on the loan account. 
Several of the provinces, however, ought to be able to repay 
some part of their liabilities, and the balance could be funded 
in a loan for which we should receive interest, and possibly 
also sinking fund payments towards its ultimate extinction. 
We do not pursue the details further, as we trust to receive 
assistance in developing them from the committee to which 
we have referred. In the second place we should have to 
regulate the provincial balances of the future, to safeguard the 
famine assignment proposed in para. 204 of the Report With 
the scheme there outlined we are in complete accord, and we 
suggest that a few simple rules should be made for the ear- 
marking or investment of the cumulative assignments, as well 
as for the conditions under which expenditure against them 
should be permissible. In the third place we propose to abro- 
gate the existing rules about minimum balances and sanction 
for a deficit budget, and to leave local Governments to their 
own responsibility in these matters. Lastly we should desire a 
regulation to the effect that a provincial Government must 
give us timely intimation of its intentions to make any draft 
upon its balances during each financial year. Apart from 
other obvious reasons for obtaining such information, it would 
provide us in case of war or similar crisis with the oppoi-~ 
tunity for inviting local Governments to co-operate (which in 
the last resort we must have power to require them to do) 

8 ^ 



FIRST REFORxMS DESPxVTCIi, 

in conserving the financial resources of India as a whole. We 
should thus replace our present control over provincial 
balances by a few simple regulations which will be recognised 
as reasonable and certainly not burdensome. 

Provision of Supply. 

64. A /location of resources . — We have so far been consi- 
dering the new financial powers and duties of the provincial 
Government as a whole. We now come to the distribution 
of those powers and duties among the two halves of the 
government : and we thus approach one of the most difficult 
parts of the scheme, where the wisdom of the conclusions 
will be rigorously tested by the practical working of the 
future. The Report proposes that the revenue from reserved 
and transferred subjects alike be thrown into a common pool, 
from which the two halves of the government will draw the 
funds for their respective requirements. The amount which 
each may draw is to be settled yearly at the budget time, 
after consultation between the executive council and the minis- 
ters. The principle of division is that the reserved subjects 
of expenditure are first given the supply which they need, and 
the transferred subjects of expenditure receive what remains in 
the pool. If this is insufficient, ministers may go to the legisla- 
ture for extra taxation : but it is ministers alone who may initi- 
al e taxation measures. When the budget as thus framed comes 
before the legislature, it may alter it in any way. If, however, 
an alteration so made has the effect of reducing the provision 
of funds for a reserved subject, the Governor by certificate 
may cancel it. We appreciate the motive by which these 
proposals are inspired. We recognise that they are based on 
a desire that each half of the Government should, if possible, 
be brought into sympathy with the needs of the other half ; 
that the supply for reserved subjects should be duly secured ; 
and that ministers should be trained to accept the gravest 
of all responsibility vis-d-vis the people, the responsibility 
for taxing them. With the intentions underlying the pro- 
posal we have no quarrel ; but we have grave doubts whether 
they can be fulfilled, and it is when we come to work out the 
practical details of daily business under a scheme of this 
description that our difficulties arise. The proposals have 
met with astonishingly little criticism in India. A considerable 
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volume of opinion resents what is described as the invidious 
burden of making ministers solely responsible for the un- 
popular business of taxation. We have also had protests 
against asking the transferred departments to live upon the 
crumbs that fall from the table of the richer reserved 
departments. Other critics, however, probably more acute, 
realise that the funds for reserved subjects can never, however 
great the necessity, be supplemented by taxation. They 
believe that it will never in practice be feasible to develop 
reserved subjects by drastic reductions in the funds which 
would otherwise be available for transferred subjects. They 
thus foresee a state of affairs in which any substantial in- 
crease in reserved expenditure, for example, the contingency 
of having to improve the pay of our police, will be at the 
mercy of ministers, although ministers will have no respon- 
sibility for the consequences of refusing the desired provision. 
We are not prepared to believe that the Report contemplated 
this method of paralysing executive action ; and we do not 
consider that the scheme, as it stands, is assisted by support 
based upon this rendering of.it. 

65. Our difficulties . — The success of the arrangements 
recommended in the Report depends upon their being worked 
by reasonable men who will conduct themselves in a reason- 
able manner (para. 257). It would be unfair on our part to 
assume wholly different conditions and to lay stress upon the 
impossible situation which will be created if ministers refuse 
to co-operate, either by reducing their own claims or by 
imposing taxation, in order to meet expenditure which the 
official half of the government considers essential to the 
proper administration of reserved subjects. But we must 
point out that even reasonable men will at times, in all good 
faith, ^ differ vitally from other reasonable men when it is a 
question of providing supply for work which the former are 
responsible for safeguarding and developing, while the latter 
are only concerned in getting a share of the money for other 
work. We can well imagine circumstances in which reason- 
ableness may not prevail. Let us suppose a year of low 
revenue receipts and of high prices. It has become imperative 
to improve the pay of some important reserved departments, 
and the demand cannot be postponed. Ministers refuse to 
levy a tax for the purpose either because they disapprove of 
it or because ^ they consider the time -.unfavourable ; the 
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official half of the government finds itself cc^mpellecl to 
reserve the necessary funds ; the legislature refuses to allow 
any deflection of money from the transferred subjects ; the 
the Governor has to interfere to restore provision which 
they have cut out ; the legislature protests and ulti- 
mately refuses supply for any purpose whatever, as they 
would apparently have a constitutional right to do. In such 
circumstances, and with a perfectly honest difference of 
opinion, we should inevitably reach a deadlock. There will 
no doubt be provision for dealirg with such a crisis ; but it 
is eminently undesirable to afford opportunities for crises of 
this type. We are, therefore, not prepared to rely too impli- 
citly on reasonableness when the circumstances must often 
be provocative. 

66. In the matter of balances . — From this negative line of 
argument let us now turn to practical considerations which 
make us now advise definitely against the scheme of pooling 
revenues. Several of the difficulties which have forced us to 
this conclusion are strongly felt by certain local Governments. 
Without referring, however, to individual criticisms, we pro- 
ceed to explain our own position. Our first difficulty relates 
to the provincial balances. In the Indian provinces, as you 
are aware, the unexpended income of a prosperous year is 
not used, as in our central exchequer or as in the United 
Kingdom, for the reduction or avoidance of debt ; it accu- 
mulates with us and is kept at the credit of the province, 
although we may temporarily use the money for our own 
purposes. So long as this credit remains — and at present it 
lias reached a very high figure in most provinces — the }>ru~ 
vincial government can thus over-spend its budget provision 
without having to borrow. If then, under the new regime, 
ministers find in any year that the sums allotted to them in 
the budget are insufficient for the requirements of their 
transferred departments, are they to be at liberty to draw on 
the general balance standing at the credit of the province ? 
Presumably they would easily get the legislature to condone 
such a device, and it is difficult to see what authority is em- 
]iowcred to prevent it Or it may be that the legislature, 
anxious to provide extra funds without taxation for a 
transferred subject, votes an amount which increases the 
deficit on the provincial budget as a whole and does so 
without provoking the Governors intervention, ie., without 
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reducing any reserved provision. Is this to be allowed ? If 
so, may it not be possible in time for the provincial balances 
to become exhausted by outlay in excess of the available 
current resources, and probably of a recurring* nature, on 
transferred subjects for which the legislature decline to vote 
fresh taxation ? Is there then to be any limit up to which each 
half of the government may draw on the common balances, 
not by agreement beforehand, but under stress of the necessi- 
ties of the year and the inadequacy of the budget provision ? 
The matter is not discussed in the Report, but clearly requires 
decision. 

67. In the matter of taxation . — Our next difficulty concerns 
taxation. The intention of the Report is that fresh taxation 
cannot be raised for the necessities of a reserved subject 
except b}^ ministers and with their consent. If they refuse 
taxation, i»the reserved subject must go without the funds it 
needs. There is thus a marked difference between taxation 
and legislation. If the Governor in Council needs legislation 
in order that peace and tranquillity may be secured, or in 
order properly to discharge his responsibility for the reserved 
subjects (para. 252), he has a special machinery for obtain- 
ing it. But he has no corresponding power to obtain taxation, 
though it may be equally necessary for precisely the same 
purposes. It seems doubtful whether this position is tenable. 
Moreover it carries curious consequences. Let us suppose 
that the Governor in Council finds new and heavy expenditure 
-imperative on some reserved subject but that he cannot induce 
ministers to consent to impose taxation for it. The Governor 
then, under his exceptional powers, insists on the expenditure 
being provided for in the next budget, and the result is to 
leave ministers with inadequate funds for their transferred 
subjects. What is to happen ? Are ministers to be compelled 
to raise a tax for their own needs — needs which have been 
created against their will — because they have refused to raise 
it for the needs of their colleagues on the official side of the 
government ? Such procedure would be tortuous, provocative 
and indefensible. Again, let us suppose that ministers have 
consented to raise the necessary money, but the legislature 
will not pass their taxation measures ; are they to resign as 
having lost the confidence of the legislative council ? *^They 
would presumably be most unwilling to put themselves in 
such a position. Take yet another case. Ministers have 
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raised a new tax for some purpose of their own. In the next 
budget the Governor finds himself compelled to add substan- 
tially to the reserved provision for some new necessity, and 
thus to curtail the provision for transferred subjects. 
Ministers virtually see their new taxation receipts going to 
finance some development for which they are not responsible, 
and of which indeed they may disapprove. What are 
they to do ? 

68. In the matter of borrowing , — Our third difficulty is 
associated with borrowing. If a province wishes to borrow, 
it may obtain a loan either from the Government of India or 
in the open market (para. 21 1). But whether the lender be 
the central Government or a private person, security will 
have to be given for the loan. That security presumably will 
not be the revenues of either half of the government, but of the 
province as a whole. Therefore, the loan must be guaranteed 
by the entire government of the province, and not only 
by one part thereof. Here the trouble begins. Suppose 
ministers wish to raise a loan for the development of a tran.s- 
ferred subject, can a majority of the executive council veto 
the proposal if it is one of which they disapprove? If they 
have no power to do so, how can they be made financially 
responsible for such a loan ? If, on the other hand, the 
executive council wish to borrow for a reserved subject (e.g,, 
forest communications) and ministers disapprove, what are 
ministers to do ? It must be remembered that in certain 
contingencies the service of the loan (If the }’early interest 
and sinking fund charges) will fall on ministers ; for such 
charges must obviously have a first claim on the provincial 
revenues in each year and may thus diminish the residue of 
those revenues which the Governor allows the legislature to 
appropriate for transferred subjects. 

69. Report scheme abandoned , — We now proceed to sum 
up the difficulties which we have felt it necessaiy to enlarge 
upon above. We find that definite provisions are necessary 
to determine the following matters : — 

{a) How, to what extent, and by whom, the balance at 
the credit of a province may be drawn upon ; 

(/;) How money can be obtained either by taxation ‘or 
by borrowing for the needs of a reserved subject ; 
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(c) How the liability for the interest and sinking fund 

charges of a loan can be laid upon the authority 
for \?hose purposes the loan was raised ; and 

(d) How the proceeds of taxation are to be secured for 

purposes which rendered the taxation necessary. 

In trying to frame regulations for those matters we have 
found that no possible settlement of them is compatible with 
the scheme for the allocation of supply which is set out in the 
Report The sole object of over-drafts on a provincial 
balance, of provincial taxation, or of provincial borrowing is to 
add to the resources which are available for expenditure ; 
and no regulation of those matters can be effective unless the 
resources of each half of the government are clearly demar- 
cated. That is in brief our first substantive objection to the 
scheme of pooling. Our second is that the scheme is wrong 
ill theory. It is wholly wrong that the official government 
should have the power to refuse funds for the work of the 
popular half of the government. It is equally wrong that 
the popular half of the government should have the power to 
refuse fresh taxation without which the official half cannot 
carry on. Each section of the government intrudes upon the 
work of the other in a manner which is wholly indefensible. 
Our third objection is the friction which the annual allocation 
of funds will generate. If there were no alternative, friction 
would have to be accepted, although even then we could not 
conceal from ourselves the gravity of its consequences. If 
there is any reasonable alternative, we certainly consider that 
friction should be avoided in the interests both of political 
progress and of the well-being of the people. Our fourth ob- 
jection is that the scheme in the Report offers no incentive to 
either half of the government to develop its own resources. 
Importance is attached (para. 256) to the ‘'educative efficacy 
of the annual budget discussion.” In our opinion there is an- 
other educative influence which the scheme omits to utilise, 
namely, the training in administration which is provided 
when the administrator receives, for his spending depart- 
ments, the benefit of any improvements which he can effect in 
his revenue departments. It is here that the true induce- 
ment lies for him to take an interest in, to expand and to de- 
velop his sources of revenue. Under the pooling system any 
improvement which either half of the government can effect 
goes into hotchpot, and they get no direct advantage from it, 
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possibly no advantage at all. Any mismanagement of which 
either the executive council or the ministers are guilty does 
not recoil upon them ; they still strive to get all the money 
they can out of the common revenues. Neglect brings no 
punishment, energy no reward. To our thinking this objec- 
tion in itself goes far to turn the scale against the scheme of 
pooling. 

70. Our proposals. — Separate purse . — It is now incumbent 
on us to describe the alternative proposals which we recom- 
mend. The first step is an actual division between the re- 
sources available for the purposes of the Governor in Council 
and those available for the purposes of mini.sters ; two sepa- 
rate pools instead of one pool. In order to arrive at this, 
several stages are necessary. The first stage is a thorough 
examination of the provincial balances. In the balance at 
the credit of each province there will be found a number of 
items earmarked for special purposes ; and the natural course 
would be to place these formally at the disposal of that half 
of the government which controls the spending department 
concerned. It may also be necessary, in provinces liable to 
famine, to earmark a substantial sum as the nucleus of 
the fund to which the annual famine assignment will be- 
long. This question can only be decided for each province 
with regard to the amount of its assignment and the period 
which has elapsed since the last scarcity. There may be 
other adjustments into which we need not enter now. After 
all adjustments are made, however, there will remain a free 
balance, which we propose should be divided between the two 
halves of the government, so that each will know exactly 
what margin it has for unforeseen or non-recurring expendi- 
ture. This division will naturally be followed by rules pres- 
cribing the manner in which the balances may be drawn upon, 
and the degree of treasury control over the purposes of such 
drafts. The second stage is the definite allocation to each 
half of the government of the receipts from the reserved and 
the transferred subjects respectively. Ministers will have, 
without interference or reservation, the full revenue from 
their own earning departments, and will be able to count 
upon it in preparing their schemes of expenditure. The 
Governor in Council will be exactly in the same position ; 
but it should be noted that from his resources will have to be 
deducted— unless the deduction can be taken before the 
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^illocation is made — all charges which are given a statutory 
priority on the provincial revenues. These would include 
the contribution of the province to the central exchequer ; 
the charges for existing loans ; and possibly certain salaries 
.on the analogy of the Consolidated Fund in the United 
Kingdom. The third stage will be to determine the division 
of the surplus. It will be remembered that under the scheme 
of contributions every province is left with a surplus, large or 
.small. We propose that each half of the government be told 
what share of this surplus will be at its disposal. We realise 
that the “ transferred services are generally those which stand 
in greater need of development ’’ (para. 255) ; and we should 
desire the lion’s share of the surplus to be placed at the dis- 
posal of ministers. The fourth stage will be to estimate the 
normal expenditure for reserved and transferred subjects res- 
pectively, and then to add to these figures the share of the 
surplus which we have decided to allot to each. We should 
.thus arrive at the amount of normal revenue which each half 
of the government requires for the proper conduct of its ad- 
ministration. Let us then take the case of ministers. If the 
revenue which we have decided that they require is not in 
.normal circumstances* to he obtained from their earning 
departments, the difference should be made good to them by 
an assignment from the revenue of the reserved departments. 
If, on the other hand, the receipts of the official half of the 
government will not normally equal the revenue which we 
have determined that they require, an assignment would be 
made to them from the transferred departments. Ordinaril}’ 
speaking, we should like to see the assignment in either 
direction take the form of a definite fraction of some head of 
growing revenue. Failing that, we should not object 
to a lump subsidy, rising, if the proposals in the next para- 
graph are accepted, in a sliding scale for the period for which 
the assignment or adjustment is calculated. We have now 
described what we may for shortness call the separate purs e ’ 
system. The advantages oF a separate purse were accepted 
by all but one of the Heads of Provinces vvho met us last 
January, provided that the system can be made workable. 
We have endeavoured to show that it is both workable 
and simple ; and we have actually worked it out tentatively 
for two exemplar provinces though we do not burden this 
despatch with the calculations. It seems to us to be free 
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from all the main objections which we found in the pooling 
system. It allows each half of the government to forecast 
its expenditure with a sure knowledge of the revenue which 
will be available to cover it. It informs them what part of the 
provincial balance they may draw upon. It is compatible, 
as will be shown below, with their enjoying the proceeds of 
their own taxation, obtaining their own loans and accepting 
full liability for repayment of the money they borrow. It 
gives each half of the government a direct interest in improv- 
ing the sources of revenue which are placed in its charge. 
Finally, it narrows down, to the mere question of a single 
adjusting figure, the field of financial conflict between the two 
halves of the government, and thus largely reduces the oppor- 
tunity for friction inherent in the scheme of the Report We 
may add, as will appear, from para. 73 below, that it does 
not remove reserved expenditure from the purview of the 
legislature. 

71. Periodic adjustments , — Friction can, in the opinion of 
most of us, be still further diminished by taking another step 
in the process of allocating resources. This step would be the 
fixation for a period of years of the adjustment between the 
two halves of the government. It would for example, be 
determined for three or five years whether ministers should 
receive 15 per cent, of the land revenue to balance their re- 
quirements, or whether the reserved departments would have 
to be placed in a position of equilibrium by receiving, say, 
10 per cent, of the excise revenue collected by ministers ; or 
the decision might take the form, as we have suggested above, 
of a lump subsidy from one side to the other, fixed so as to 
increase automatically in each year. By a settlement of this 
sort we should get rid of the yearly wrangle that would 
attend the annual adjustment Some apprehension has been 
expressed that a periodical adjustment of accounts will only 
mean accumulated bitterness and would be worse than a 
series of annual disputes. We do not share that apprehen- 
sion. We think that the permanent open sore would be 
worse than the periodical operation. In actual practice the 
yearly dispute at budget time would range over future re- 
quirements not yet tabulated, and would accordingly be vague 
and unsatisfactory and largely academic. If on the other 
hand the settlement be made at intervals of several years, 
the merits of the case could be threshed out on the recorded 
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expenditure of the intervening period, and with reference to 
the policy actually initiated and estimated for. We favour 
therefore a periodical as opposed to an annual settlement. 
There is in the Report a passage (para. 256) which seems to 
condemn this proposal on the ground that it is an attempt to 
■foresee the contingencies which may occur and to budget in 
’advance for a long period. What we now propose, however, 
is in no sense a budgetary arrangement In separating tip 
resources of ministers from those of the executive council, 
we should not be attempting in any way to forecpt the 
budget provision by either authority for one year or for any 
number of years. The analogy of a municipality or a rural 
council is not inappropriate. In such cases we invariably begin 
by defining what sources of revenue the local body may count 
upon — license fees, school fees, ferry receipts, district cesses, 
and so on. The local body is informed that these are its 
available funds, probably to be supplemented by grants-in- 
aid ; and it has clear warning that, if necessity arises for 
spending more money than these resources yield, it must have 
recourse to taxation. In doing all this we should certainly 
not be framing a budget for the local body in question ; at 
the most we should be indicating the limits within which its 
budget will have to be drawm. It is precisely the same with 
the method of settlement ‘which we propose as between reser- 
ved and transferred departments. The arrangement would 
merely tell the authority responsible for each what are to be 
its available resources ; what opening balance will be at its 
credit : and consequently what range of expenditure it may 
provide for, and at what point it must face extra taxation. 
If, therefore, the difficulties which have been expressed re- 
garding our proposals are no longer insisted upon, we suggest 
that the adjustment of the separate purse be made at inter- 
vals of several years under simple, definite regulations. It 
could be made either by an outside impartial body, or by a 
tribunal which the Governor would appoint ad hoc, and on 
which the legislative council would no doubt be represented. 
The latter seems preferable, for the Governor could always 
obtain an expert adviser or an umpire from the Government 
oi India. The matter is one which we can develop later if 
the principle is accepted by you ; and the working of the sys- 
tem could suitably be reviewed by the periodic statutory 
commissions. Meanwhile we strongly advise that, at the 
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beginning of the new arrangements, provision should be made 
for : — 

■ (a) dividing the balance now at the credit of each pro- 
vincial government between its two halves, and 
incidentally deciding upon the famine insurance 
arrangements and the treatment of earmarked 
items ; and 

(/?) making the ■ first settlement on the separate purse 
system for a preliminary period, in order that the 
new provincial government may not be burdened 
at the outset with unnecessary financial contro- 
versies. 

We suggest that this duty be imposed upon the com- 
mittee on financial relations which we liave recommended 
above ; and that it be undertaken as soon as the list of trans- 
ferred subjects is settled for each province. We are clear 
that this initial task must be done for the provinces b}^ out- 
side agency, for the simple reason that the new machinery 
must be placed in a clear and intelligible financial position 
before it begins work. 

72. Arrangements for taxation and borrowing , — We are an- 
xious that, just as the sources of ordinary revenue are defined, 
so also there should be a clear allocation of responsibility and 
results in the matter of taxation and borrowing- We propose 
that either half of the government should be free to raise 
a new tax for its own purposes (though this need not debar 
both halves of the government from combining, if they can 
agree to do so, in joint tax for their common purposes and 
dividing the proceeds). The new tax would be assessed 
and collected by the authority to whose department it 
belongs ; for example, a cess on land would be collected in 
the land revenue department ; but the proceeds would be 
credited to the authority which imposed the tax. Some 
difficulty has been felt about thi.s dividing of the power of 
taxation. The proposal in the Report that ministers alone 
may tax is met by most critics with the objection that 
taxation must be an act of the whole government. There is 
truth in this ; and at any rate it goes without saying that in a 
matter of such importance as new taxation the Governor 
would insist on a full measure of prior consideration by his 
whole government, and would satisfy himself both as • to the 
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necessity for the measure and as to its suitability. We do 
not, however, wish it to be possible that one half of the 
government should be able to veto taxation by the other half. 
The question will be, like many others, one which will be 
debated, from all points of view, at a joint meeting of the 
executive council and ministers, so that every aspect of the 
proposal may be fully considered. Having heard all that has 
to be said, the Governor will then decide whether to concur 
in the proposal if it emanates from the official side of the 
government, or to exercise his power of veto under section 50 
( 2 ) of the Act. Similarly; if the proposal originates with 
ministers, he will have to decide whether to accept or 
overrule it. If opinion is divided, the consent of the Governor 
to the imposition of the tax will he the deciding factor. In 
regard to loans, the procedure to our minds should be closely 
analogous. We are convinced that here also both halves of 
the government should have equal liberty. It is corres- 
pondingly evident that the authority which borrows should 
undertake the sole liability for the payment of interest and 
the repayment of the loan by a sinking fund or otherwise. 
Inasmuch, however, as it wquld be against the interests of 
the tax-payer to borrow on anything but the best available 
security, we should lay down as essential that all provincial 
loans must be secured upon the whole provincial revenues, 
and not only on the resources of that part of the govern- 
ment which has raised the loan. This necessitates just 
as clearly as in the case of taxation, a full consideration 
of the subject by the whole government. The procedure 
will be exactly similar ; but the final assent of the Governor 
to the raising of the loan will imply that the whole revenues 
of his province are being pledged as security for it When 
the loan is obtained, it will go into the balances of the 
authority which asked for it 

73. Provincial budget , — The way has now been cleared 
for a description of the provincial budget of the future. This 
should not take long. Each half of the government, as soon 
as it has estimated the receipts from its own heads of revenue, 
will know exactly what expenditure it can afford. With the 
help of the finance department, to which we shall refer below, 
the expenditure estimates will then be framed accordingly. 
If either part of the government has to dip into the provincial 
balances, it will be under no misconception of the amount of 
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balance available, and will know under what conditions it 
may draw thereon. If it finds that the current expenditure 
is likely to be far in excess of the year’s revenue, it may 
decide to ask for fresh taxation. The Governor will then 
convene his whole government, and after full consultation, 
decide whether taxation is to be proposed to the council, and 
in what form. Similarly, if either side of the government 
proposes to borrow during the year, joint consultation will 
enable the Governor to decide on the proposal. AH these 
points being settled, the executive council can complete its own 
estimates and ministers can complete theirs. The finance 
department will combine the two sets into one budget, which 
will be formally presented to the legislature by the member 
of government in cliarge of finance. On the presentation of 
the budget, the members of the executive council will first 
explain their respective estimates, and the legislature will 
discuss any resolutions that may be moved in regard to them. 
Ministers will follow and similarly explain their figures, and 
meet resolutions upon them. If either part of the govern- 
ment asks for new taxation which involves legislation, or 
desires to raise a loan, it will introduce a bill for the purpose. 
If the bill comes from the official side of the government and 
the legislature proves hostile, the Governor can exercise his 
right of removing it by certificate to the grand committee. 
If on the other hand the bill has been promoted by j ministers, 
it will stand or fall by the decision of the legislative council 
There would be a similar distinction in the matter of re- 
solutions. If a resolution is carried on a provision for the 
reserved departments, it will not be binding upon the govern- 
ment. If it is carried against ministers on a provision for a 
transferred subject, it will also be not binding ; but ministers 
will have to consider whether the resolution in these circum- 
stances is tantamount to a vote of no confidence upon which 
they ought to resign, or whether they can afford to ignore it 
and remain in office. Certain general rules, however, will 
govern all resolutions. One obvious regulation will be, in 
pursuance of House of Commons practice, that no resolution 
for any grant or charge on the public revenue may be moved 
except by a member of the government. Another will hav-e 
the effect of permitting a resolution to propose an addition to 
one budget grant in exchange for an equivalent reduction in 
another. This however will be subject to the stipulation that 
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both the grants in question must be either wholly reserved or 
wholly transferred ; that is to say, 'no resolution may be 
moved to cut down the provision for a reserved subject in 
order to increase the supply for transferred subjects. We 
believe that this procedure will enable the budget under the 
new regime to be prepared and discussed in an orderly and 
logical fashion, and will eliminate all avoidable points of 
friction or misunderstanding. It will have been incidentally 
observed that we wish to modify the procedure indicated, we 
fancy, by inadvertence, in the last sentence of para. 256 of 
the Report. 


TREASURY CONTROL. 

74. Joint treasury . — The withdrawal of external control 
over provincial finance implies the substitution of effective 
control within the province. That control in practice must 
be divided between the finance department (or treasury) of 
the province and the legislative council. We deal first with 
the finance department and its functions. The responsibility 
of this office will in the future be much greater than it is to- 
day. With two final authorities for the preparation of pro- 
jects and for the sanction of expenditure in the same budget, 
provincial finance must become more complex and m"ore 
delicate. Preliminary, but most important, point for decision 
is whether each half of the government is to have a 
finance department of its own. We have given the matter 
our most careful thought, and are convinced that the 
department in each province must be one and undivided. 
As between reserved and transferred subjects there can only 
be but slight differences of procedure ; and the standards of 
propriety in collecting and spending public money — the ideals 
in short, of financial probity-must be identical in every 
branch of the administration. Convenience also and economy 
both suggest that the whole financial control should be 
under one roof, especially as at the outset the work on trans- 
ferred subjects will be a small part of the v hole. The 
department should be a reserved one ; but we consider that, 
at least in large provinces there should be, in addition to 
the regular ^financial secretary, a second or joint secretary 
whose business it will be to deal with all financial cases 
coming from departments under the control of ministers. 
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The selection of the officer to fill this appointment would 
be made by the Governor in deference, wherever possible, 
to any choice- expressed by ministers. He would be their 
financial adviser in all transferred subjects ; lie would be 
wholly at their disposal to help them on the financial side 
of their work ; he would prepare their proposals of expendi- 
ture and the like for presentation to the finance department, 
and would see that their cases were properly represented 
there. W e hardly think that our proposals can be misinter- 
preted into any suggestion that a unified finance department 
is meant to detract from the authority of ministers in manag- 
ing their own portfolios. The Bengal and Bombay Govern- 
ments, however, have shown some nervousness on the point ; 
and, in order that there may be no misunderstanding, 
we may explain briefly what we understand to be 
the functions of the finance department or treasury. It is 
in no sense an over-riding power. It is not a body that 
either dictates or vetoes policy. It watches and advises on 
the financial provisions which are needed to give effect to 
policy. It criticizes proposals and can ask for further 
consideration. It points out defects in methods of assess- 
ment and collection ; it can demand justification for new 
expenditure from the department which proposes it ; it can 
challenge the necessity for spending so much money to 
secure a given object. But in the last resort administrative 
considerations must prevail. If there is a dispute regarding 
expenditure on a reserved subject, the finance member may 
urge that it is wrong or wasteful or that it will entail fresh 
taxation. But he can be overruled by the Governor in 
Council If the dispute relates to expenditure on a transfer- 
red subject, the finance department may similarly expostulate. 
But the minister in charge of the particular subject can over- 
rule it and its objections, taking the full responsibility for so 
doing. In England, he would, in theory, have to get the 
Cabinet to endorse his view in such a case ; in an Indian 
province he would need only the concurrence of the Governor. 
As practice crystallizes and grows familiar, we are confident 
that ministers will find friendly and valuable help from the 
finance department in developing their schemes of expendi- 
ture on sound and economical lines. 

75. Its working . — We trust we have made it clear that 
the relations of the provincial finance department with both 
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parts of the government will be precisely the same. We 
would emphasize the necessity for strengthening its position 
as external control is withdrawn. Its duties, as we conceive 
them, may briefly be described as below 

(/) In its association with the revenue departments, the 
finance department will exercise steady pressure in 
the direction of efficient assessment and collection 
of every kind of public due. 

(zi) It will examine all schemes of new expenditure 
for which there is a proposal that budget provision 
should be made ; and an invariable rule should be 
established that no new entry may be made in the 
budget until it has been scrutinised in the finance 
department, which should certify that it has been 
examined by it At this stage the duty of the 
department is to discuss the necessity for the ex- 
penditure and the general propriety of the propo- 
sal. It has also to advise as to the provision of 
the requisite funds ; whether they can be met from 
the existing resources of the province, or whether 
they will involve new taxes ; or in the alternative 
whether they constitute a proper purpose for 
borrowing. 

(AV) The next duty of the department may conveniently 
be described in the words of rule 13 of the rules in 
force for our own executive council, namely : — 

No proposal involving an abandonment of revenue for 
which credit has been taken in the budget, or in- 
volving expenditure which has not been provided 
for in the budget, or which, though provided for, has 
not been specifically sanctioned, shall be brought 
forward for the consideration of the government 
nor shall any orders giving effect to such proposals 
issue, without a previous reference to the finance 
department” 

Insertion of a project in the budget means that the 
legislature gives the proper executive authority 
power to sanction the expenditure; it is notan 
order to disburse the money. That order must be 
given separately by the duly empowered authority ; 
and in the case of any new or important expendi- 
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ture, it should not be given without prior consulta* 
-tion with the finance department 

{iv) The finance department should be employed as a 
safeguard against the influences which make for the 
lavish growth of public appointments. We snoula 
like to see it prescribed in the new Act that no 
public office is to be created or its emoluments 
determined without prior consultation with the 
finance department This will insure publicity and 
need not debar the delegation of minor powers of 
appointment. 

{V) The finance department must be in a position to 
check expenditure for which there is no budget 
provision, or which is in excess of the budget 
provision, whether it is covered by the appropria- 
tion of savings from another budget grant or not 
The matter is one which can be examined more 
satisfactorily in connection with the Audit and 
Exchequer Bill which we hope to draft for your 
approval. Stated very generally, our intention is 
that the purposes of the budget may not be serious- 
ly departed from without the knowledge of the 
finance department, which will of course be respon- 
sible for interpreting its provisions in a reasonable 
spirit. 

{vi) Finally the finance department must be in intimate 
relations with the audit It will have to advise the 
auditor regarding the scope and intentions of 
schemes of expenditure, having itself been apprised 
of these in its discussions with the executive autho- 
rity and the preliminary stages. It will be «onsul- 
ted by the auditor about the detailed application of 
financial principles and the interpretation of finan- 
cial rules. It will keep him informed about prices, 
local rates of labour, and many other facts which 
are relevant to his audit, but of which he has no 
direct source of knowledge. 

Control by legislature. 

76. Public Accounts CommitUe.--T\i^ second guardian of 
inanciai propriety in a province will be its legislature. Tlie 
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power of this body in matters financial will grow with time 
and experience. We recommend that at the outset its work 
should be scrutiny and recommendation rather than a definite 
authority to sanction or disallow expenditure. The latter 
will come when further political progress arms the legislature 
with the power of voting supply and passing Appropriation 
Acts; at present it would be premature. We suggest that 
it should be the constitutional duty of the legislative council 
in each province to appoint a committee on public accounts, 
and to receive reports from it, dealing with them, in so far as 
may be necessary, by resolutions which will not be manda- 
tory. Before this committee we propose that all reports 
from the finance department on excesses or reappropriations 
exceeding a limit which will be prescribed by rule should 
be laid, as well as all audit reports with the orders of the 
executive authority thereon. It will be for the committee to 
advise upon all surcharges and disallowances of the auditor, 
and 'Upon the action which the executive authority has taken 
upon them. It will also advise regarding serious departures 
from the budget provisions. In all matters referred to it the 
committee will be assisted by the finance department of the 
province; and that department should have the right of 
being represented when its own or the audit reports are being 
considered. The advice of the committee will, as w^e have 
already suggested, take the form of a report to the full 
legislature. 


The audit. 

77. Audit system.Stzndmg behind all financial control 
there must be an effective audit At present our audit, 
thougl It has been greatly improved of late, has its short- 
comings. It is obsessed by codes and formalism, and has too 
little practice in challenging the wisdom or propriety of ex- 
penditure which has been incurred under the colour of orders 
from competent authority. These defects arise largely from 
its association with an exceedingly elaborate system of ac- 
counts and technical safeguards against misfeasance. They 
can ^ be remedied, for it is the opportunity rather than the 
spirit that has been lacking. So far as the structure of the audit 
machinery is concerned, our first measure will be to relieve 
tile audit officers frorn the currency and resource work that 
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now falls upon them. This change will take time and care- 
ful working out. We are satisfied that audit and accounts 
must hang together and must in present conditions remain 
under central authority. The provincial administrations must 
continue to receive compilations of their accounts and all 
other similar information which they require from the audit 
officers ; but the latter, in all questions of control, discipline 
and method, will be entirely independent of the local govern- 
ments. To secure this independence we advise that the 
Auditor General be given a statutory position by the new 
Act ; and similar statutory protection should be afforded to 
his audit staff in the provinces, either by regulations under 
the Act or separately by the Audit and Exchequer Bill which 
we contemplate. There will follow a vast amount of detailed 
work ill clearing the tangled mass of .financial codes and 
regulations. The existing orders will have to be simplified 
and harmonised, and referred directly to defined principles. 
All this work we propose to undertake as soon as we are free 
from the more urgent pre-occupations of the reforms scheme. 
The underlying notion will be two-fold, first, we wish to give 
audit officers leisure from laborious routine to accept the far 
greater responsibility which will now be laid upon them, 
inasmuch as it will impose more of a strain upon their discre- 
tion and judgment and less upon mere mechanical industry. 
It will also be most advisable that the superior audit officers 
should move about and see for themselves the working of 
the establishments whose accounts they inspect Second, 
we desire to foster a greater initiative in audit. In place 
the formal examination of authorities and of rules, the 
work should be conducted with greater regard to the broad 
principles of legitimate public finance. The audit will not 
only see whether there is quoted authority for expendi- 
ture, but will also investigate the necessity for it. It will 
ask whether individual items were in furtherance of the 
scheme for which the budget provided ; whether the same 
result could have been obtained otherwise with greater 
economy ; whether the rate and scale of expenditure were 
justified in the circumstances ; in fact, they will ask every 
question that might be expected from an intelligent tax-payer 
bent on getting the best value for his money. The audit 
officers will also devote more of their time to looking into 
the manner in which the various executive officers are under- 
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taking their more important financial responsibilities. In 
'saying all this, we are conscious that our observations are 
very general, suggesting intentions rather than formulating 
specific recommendations. We are anxious however to 
show how we propose that the existing audit arrangements 
should be fitted for the more important functions which will 
soon be expected of them. 

78. Audiit reports . — With the audit rehabilitated as we 
should wish, the procedure for making its criticism effective 
will be as follows. Each audit report which deals with pro- 
vincial subjects will be submitted to the Governor, for com- 
munication to the executive authority concerned, whether 
member of executive council or minister. Copies will go 
simultaneously to the finance department of the province, 
which will take orders upon the report. In the case of 
reserved subjects, the Governor in Council will dispose of the 
report and will have power to condone surcharges and dis- 
allowances, except where they relate to definite infringement 
of orders from the Secretary of State or the Government of 
India. In the case of transferred subjects, ministers will have 
an exactly corresponding position. But in each case, the 
finance department will place the report and the orders upon 
it before the committee on public accounts. Where orders 
from the Government of India or the Secretary of State have 
been infringed, it will refer the matter to those authorities 
through the Auditor General. Otherwise the committee on 
public accounts will have the right to examine all audit ob- 
jections and executive orders pas.sed upon them, and to make 
recommendations to the legi>slature. It will then be for thlj 
legislative council to decide whether to move resolutions in 
regard to any matter which in their judgment requires more 
discussion or publicity. Incidentally, the same procedure will 
be open to them in regard to excesses over budget grants or 
re-appropriations which have been reported by the finance 
department Resolutions on these matters will stand on ex- 
actly the same footing as resolutions on the budget ; videpB^ra.. 
73 above. In this sketch of procedure there is nothing that 
derogates from the right of a provincial audit officer to bring 
financial irregularities to the notice of his local government or 
of the Auditor General to bring to the notice of the Secretary of 
State aii}^ matter in which he considers that the action of a local 
government has been perverse or contrary to public interests. 
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Legislative arrangements. 

79. Grand coimniUee plan approved . — We pass on to con- 
sider the arrangements for legislation: We have just re- 
ceived but have not considered the proposals of Lord South- 
borough’s committee as regards franchises and the compo- 
sition of the legislative councils ; and on these heads, there- 
fore, all that we need say is that we accept the proposals that 
the provincial councils should be constructed with substantial 
elective majorities. The question remains how the executive 
government should be enabled to procure the legislation 
which it deems necessary. So far as transferred subjects are 
concerned no difficulty arises. The principle that ministers 
shall be amenable to the legislature means that they will 
depend upon the will of the majority in that body for the 
laws which they want ; but we agree that the Governor in 
Council must be provided with some means of securing the 
legislation which he thinks essential for the reserved subjects. 
We agree further that the idea of relying in such cases on 
legislation by the Government of fndia is impracticable for 
the reasons given in para. 248 of the Report. Most of the 
local Governments accept in principle the proposals for 
proceeding by grand committee. The Madras Government 
are alone in proposing that if a government bill is rejected or 
modified in vital particulars, the government should resubmit 
the bill in such form as they think necessary with the inti- 
mation that they consider its passage without modification 
essential, and that after the bill had been reconsidered b}’' the 
Council it should be open to the Governor setting aside any 
.amendments to declare it to have passed into law. We 
recognise that this plan for passing what may be described 
as permanent ordinances, which is, we believe, akin to the 
arrangements of the Egyptian organic law, presents the ad- 
vantages of simplicity and candour. It avoids any pretence 
of recourse to majority support But it does not seem to us 
a practical proposal. Any attempt to legislate in opposition 
to the wishes of the legislative council must necessarily in- 
volve difficulty ; but the best hope of minimising the difficulty 
is in employing the means which are as nearly as possible 
those to which people are already used* The grand com- 
mittee plan approaches most nearly to that requirement, and 
therefore in spite of its additional complexity we prefer it, 
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not merely to the Madras proposal, but also to the alternative 
proposals put forward by the Government of Bombay and by 
Sir Reginald Craddock that government legislation should 
be effectively passed by something short of a positive 
majority. 

80. Modification proposed of composition, — There is, how- 
ever, a strong feeling amongst local Governments that the 
procedure has been made too difficult, and that the majority 
offered to government is not merely the smallest possible but 
also depends uncertainly upon the doubtful solidarity of a 
number of non-official members. In practice the nominated 
members for the grand committee would be chosen probably 
from the nominated or from the European elected members. 
In theory the nominated members sit for representative pur- 
poses, and since the grand committee is in each case to be 
constituted with reference to the subject matter of the bill, 
the government ought to select members for it, not because 
it feels sure of their support, but because they are interested in 
the measure. We fear, however, that the executive would be 
drawn into violating this principle in order to obtain safe sup- 
porters. Five out of the local Governments consulted think that 
even so the margin of security is too fine. We feel the force 
of this criticism. We agree with the Government of Bengal 
that there is no danger that the Governor will use the grand 
committee lightly or heedlessly. Not merely will he be guided 
in this respect by his instructions (para 252) but he will also 
be checked by the prospect of difficulty with his ministers 
and with the legislature. If therefore the situation is such 
that he deliberately decides to encounter these obstacles we 
consider that he ought to be secured from prospects of failure. 
The proposed composition of the grand committee does not, 
in our opinion., place the government in as favourable a situ- 
ation as it occupies in the existing councils ; and therefore we 
recommend that in each province the grand committee shall 
be so constituted as to reproduce the existing proportions of 
elected, nominated and official members in the provincial 
councils. We are in communication with local Governments 
and shall present our detailed proposals to you in our 
second despatch. 

81. Certificate in reserved subjects , — Our next recommen- 
dation concerns the proposed certificate power. It has been 
pointed out that the formula proposed in para. 252 of the 
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Report comprises two sets of circumstances which are not 
identical or of equal importance. As matters stand the 
Report proposes that on reserved subjects the Governor 
should certify a bill in two different sets of circumstances, (i) 
if the legislation is necessary to secure peace and tranquillity 
and (2) if it is necessary for the discharge of the Governor’s 
responsibility for reserved subjects, even if no question of 
peace and tranquillity arises. It seems to us that the latter 
condition absorbs the former. Clearly it is of the utmost im- 
portance to determine in what circumstances the Governor 
may use his powers of certificate. In so far as he is pre- 
cluded from using them, then in respect of reserved subjects 
the government, itself irremovable by and free of any res- 
ponsibility to the legislature, would be unable to secure 
from the legislature the bills which it wanted. This would 
bring about precisely the situation to which Congress- League 
proposals tended. That situation was criticised in paras. 166- 
167 of the Report and we accept the arguments adduced 
therein as conclusive. It follows that unless this part of the 
proposals is to be left open to the objection taken to the 
Congress-League scheme, and again in para. 22 above to the 
proposals of the majority minute by Heads of provinces, the 
Governor’s power of certificate must be freed from embarrass- 
ing restrictions. He must, as para. 252 appears to contemplate, 
be free to certify any bill that is introduced on a reserved 
subject, if he thinks such a step necessary, and we advise 
that the new bill should be framed accordingly. 

82. Proposed appeal set aside . — The Report proposes that 
during the initial discussion in the legislative council it should 
be open to the council by a majority vote to request the Gover- 
nor to refer to the Government of India, whose decision on 
the point should be final, the question whether the certified bill 
deals with a reserved subject Some local Governments have 
criticised this proposal on the ground that such appeals would 
always be insisted upon, and that to allow them would impair 
the Governor’s authority and increase the difficulties of his 
position. The majority minute by the five Heads of provinces 
takes the same view. We admit the cogency of these 
objections. We notice that the reference to the Government 
of India is not intended to determine the propriety of the 
certificate but only the question of fact, about which in most 
cases no doubt can reasonably arise. We think therefore that 
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there should be no appeal either from the Governor’s original 
certificate or from any intermediate certificate, such as is 
contemplated in para. 254 ; and also that there is no need for 
the Governor to make any previous reference to the Govern- 
ment of India before certifying a bill. 

83. Mixed legislation . — As ' regards para. 253 of the 
report the Punjab Government proposes that the final debate 
in full council on a certified bill should be dispensed with. It 
suggests that general principles will have been sufficiently 
discussed in the preliminary debate, that competent critics 
will have had their opportunities in the grand committee, and 
that the concluding debate must be expected to be not only 
infructuous but conducted without a sense of responsibility. 
We feel, however, that to omit the final debate might render 
the procedure less acceptable ; and for this reason, with the 
exception of Sir William Vincent, who agrees with the 
Government of the Punjab, we accept the proposals as they 
stand. As regards para. 254 of the Report, however, we 
suggest that before the procedure in respect of mixed legisla- 
tion can be satisfactorily determined, it is necessary to be 
clear as to the Governor’s responsibilities towards it. The 
Report proposes that there should be a power of certification 
when a Bill or amendment trenches on reserved subjects. It 
seems to us that rather more is required. Under his instru- 
ment of instructions the Governor will have certain peculiar 
responsibilities which are not identified with the reserved 
subjects. The maintenance of peace and tranquillity, for 
instance, cannot properly be treated as a reserved subject or 
indeed as^a subject of any kind. It is a general responsibility* 
involved in the conduct of the government. We think there- 
fore that a ^ bill, which is so unpopular with some section of 
^he community as to be likely to provoke disorder, ought to 
be certified, if necessary, not merely on the narrow ground 
that mserved subjects are involved, because its operation may 
lead indirectly to an increase of the police, but simply on the 
broad ground that the public tranquillity is at stake. The 
Governor ought to be able to say “I consider that this pro- 
posal perceptibly affects the peace and safety of my province, 
and therefore I cannot assent to its being discussed otherwise 
^an by a grand^ committee.” We would in fact treat the 
Governor as having both a departmental responsibility for the 
reserved subjects and also a general responsibility for the peace, 
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safety and tranquillity of the province, irrespective of any 
subject. If both these responsibilities are laid upon hio), 
what power's will be required in order to discharge them 
properly? It seems to us that he should be able either to 
stop at any stage, whether antecedent to an actual introduc- 
tion or after introduction, any proposal for legislation on 
transferred subject which invades the matters, as defined above, 
for which he is responsible ; or, if the legislature agrees, to 
take such a proposal in grand committee ; b^ut inasmuch as the 
main object of the proposed legislation will be the concern of 
ministers, he should not be empowered to force it into grand 
committee without assent of the legislative council. It follows 
that we accept the procedure suggested in paragrapli 254, 
subject to the modification that the Governor may certify any 
Bill or clause, or amendment of a Bill, dealing with transferred 
subjects if it affects either (i) his responsibility for the peace, 
safety and tranquillity of his province or (2) the interests of 
a specified reserved subject 

84. Assent, dissolution, etc . — We agree with the proposal 
that the Governor should have power at any time to dissolve 
his legislative council. The value of this safeguard will grow 
witht he growth of respon.sibility in the electorate, but it cannot 
for some time be expected to be very great Moreover as the 
Bengal Government point out, the effectiveness of dissolution 
really depends upon the responsible character of the adminis- 
tration. It will not be possible for an official Government to 
take the field in an electioneering campaign ; nor is it desirable 
.that it should do so and thereby acknowdedge^some measure of 
amenability to the voter. It will also be necessary to provide, 
either by the statute or rule, against any undue delay in 
constituting the new legislature after the dissolution of the 
old. We agree that the assent of the Governor and also (for 
reasons which we shall develop in our next despatch) that of 
the Governor General, as well as that of the Crown, should be 
necessary to all provincial legislation. We agree that the 
Governor should have power to return a Bill for further con- 
sideration : and, again to anticipate our next despatch, we 
would add that in circumstances to be defined by rule he 
should be empowered to reserve certain provincial Acts for 
the. assent of the Governor General We agree that the Gover- 
nor General should have power to reserve any provincial law 
for the Royal assent 
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85. Upper houses , — In paragraph 258 of the Report is 
discussed the question of establishing upper houses in the 
provincial legislatures. The view taken by the .authors is 
that while the idea had some theoretical advantages the practi- 
cal objection was serious. It was thought that most provinces 
would be unable to provide suitable members for two cham- 
bei'S ; an upper chamber largely composed of the re- 
presentatives of landed and moneyed interests might 
prove too conservative ; landed proprietors might be dis- 
couraged from seeking the votes of the electorates ; and the 
delays attendent on iegislation in two houses would be trou- 
blesome. Yet it was recognised that, when provincial coun- 
cils approached nearer to parliamentary form the need for re- 
vising chambers might be the more felt, for which reason it 
was suggested that the statutory commission should examine 
the question further. These suggestions have attracted com- 
paratively little notice in the opinions received. Some of the 
landowners’ associations have urged the establishment of 
second chambers in which their interests would be strongly 
represented. Progressive opinion on the other hand inclines 
to regard a second chamber as an inconvenient encumbrance. 
It is apparent that a bicameral system would throw additional 
burdens on the local Governments and complicate the busi- 
ness of administration, which may partly account for the lack 
of interest shown by local Governments in the idea. It is, 
however, fairly clear to us that at the present stage the pro- 
posal is not a practical one ; and the only point for consider- 
ation is whethSr, as two local Governments have suggested,, 
powers should be taken from the outset of the reforms to es- 
tablish secopd chambers at some future date when the need 
for them has become clear. It is argued that sooner or later 
the necessity must arise, and that unless provision is made for 
it from the beginning any subsequent attempt to do so will 
excite opposition. It seems to us probable, however, that the 
constitutional development of India may hereafter necessitate 
legislation by Parliament, at all events after the report of the 
first statutory commission. We have at present very little 
ground for saying that second houses will be required for the 
provinces. We do not think that in emitting to providp for 
their establishment now we are forgoing any material safe- 
guard. 

86. Presidency of the Legislative Closely con- 
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nected with the working of the legislature are the matters 
discussed in paragraph 236 of the Report as regards the 
control of business in the legislative council The first pro- 
posal, that the Governor should remain President of the 
council, is generally supported by local Governments. 
Among non-officials there is some difference of opinion, and 
some political associations favour an elected president ; but 
for the reasons given in the Report we are persuaded that the 
Governor ought to preside. ' The proposal that the Gov’^ernor 
should nominate the vice-president is also generally accepted ; 
but the suggestion that for some time his choice should be 
made from among the official members has encountered some 
criticism. We agree in this matter with the authors of the 
Report for the reasons which they give. 

87. Rti/cs of business . — The next proposal is that the 
existing rules of procedure .should for the time being continue 
in force ; but that they should be liable to modification by 
the legislature with the sanction of the Governor, This 
matter appears to us to require further consideration. There 
are at present four sets of rules regulating the business of the 
provincial legislative councils. Three are made under section 
80 (3) of the Act and one is based on section 83. At |)resent 
the executive makes the rules for questions, resolutions, and 
budget discussions ; and in case of any new councils con- 
stituted after 1915 the executive also makes the rules of legis- 
lative business, but the legislature, with the sanction of 
the Governor, can alter them, although the Government of 
India may disallow such alteration. The intention of the 
Report evidently is that the new councils should take over 
the existing rules and alter them with the sanction of the 
Governor. But the present rules comprise both matters of a 
constitutional nature and matters of mere procedure. The 
new constitution cannot come into effect until the rules have 
been altered. It seems to us, therefore, that in fufure there 
must be two different sets of rules. The first would be funda- 
mental, and would contain all matters affecting the powers 
of the different elements in the constitution. These should 
be made by the Secretary of State in Council and should be 
laid before Parliament, and should be alterable only by the 
Secretary of State in Council in the same way. The second 
would be subsidiary rules, or rather standing orders, govern- 
ing mere questions of procedure. Since fresh standing orders 
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will be necessary, they should be made in the first instance 
by the local Governments, and thereafter they should be al- 
terable by the legislative council with the sanction of the 
Governor. It seems necessary that at the outset the new 
orders should be made by the executive, because otherwise 
the legislative council might create a difficulty by declining 
to make them expect exactly as it chose. We cannot admit 
the claim put forward by some non-official critics that the 
legislative councils should have ' an unrestricted right of al- 
tering their own rules. 

88. Use of the Vernacular , — The Punjab Government 
has raised an important point in paragraph 19 of its letter, 
regarding the propriety of conducting debates in future in 
vernacular. This matter has a bearing both upon the question 
of the Governors presiding in person and also upon the effec- 
tive control of business. Speeches in vernacular are allow- 
able in the legislative councils now ; but they are not often 
made and they can hardly be said to be encouraged. We agree 
with Sir Michael O' Dwyer that it must be anticipated that 
there will in future be a larger proportion of members who 
know little English, for which reason it is imperative that the 
use of 'the vernacular in debate should not be discouraged. 
But the question is by no means free from practical difficulty. 
Assuming that in future there are three groups in council, (i) 
the official members, (2) the rural members and (3) the re- 
presentatives of the Indian educated classes, it will prac- 
tically be only the third of these who will enjoy the advan- 
tage of a fluent knowledge of both languages ; and it is 
possible at least that they may be tempted to turn such a 
position to their advantage in various w’-ays which it would be 
easy to suggest It seems to us difficult, however, to provide 
formal remedy and we think that the matter must be mainly 
left for the Governor to deal with. In the last resort he might 
be armed by a rule with a power to call on any member, who 
is known to him to be proficient in either tongue, to address 
the council on any given occasion in one language or the 
other. 

89* Questions, resolutions and privilege. The proposal 
that the right of asking supplementary questions should be 
extended to members other than the asker of the original 
question is generally accepted In this matter we should 
prefer to follow the House of Commons practice as closely as 
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possible, and to give to the President full powers to check any 
abuse of the privilege. We think that no answers to questions 
should be furnished to members before the question has 
actually been put in the council. We agree that the Gov- 
ernor should have power to disallow questions, the mere 
putting of which would be detrimental to the public 
interests, and that his rule should specifically apply to supple- 
mentary questions. We agree also that the Governor’s dis- 
cretionary power of disallowing resolutions should be main- 
tained. Some local Governments have raised the question of 
limiting the time for non-official business, and in particular of 
restricting the time allotted for discussion of resolutions. We 
agree that the rules must give the Governor as President 
power to allot the time available for the different classes of 
business and to prescribe the order of business ; and it will be 
for consideration whether he should not have also a power of 
closure. We have considered whether power should be taken 
to take cognizance of and to punish breaches of privileges. 
At present the standard of conduct in these respects is capable 
of improvement ; but we attribute this partly to the sense of 
unreality which has attended the business of the legislative 
councils in the past. There are objections to empowering a 
non-parliamentary executive to deal with such matters, and 
we think that the better course may be to leave the vindica- 
tion of the legislature’s privileges to the new sense of self- 
respect which may be expected to be developed in the councils 
as a result of coming changes. We accept the proposal that 
members of the future legislative councils should drop the 
style of Honourable. 

90, Official members' vote , — One more matter connected 
with the conduct of business may be mentioned here. In 
paragraph 233 of the Report it is suggested that as a matter 
of practice official members should abstain from voting on 
transferred subjects, while on other matters <>ffiicial members 
should have freedom of speech and vote, except when the 
government considers it necessary to require their support. 
There is some diversity of opinion among local Governments 
upon these suggestions. It is urged that for some time to 
come administrative experience will continue to be vested 
chiefly in the official members and that as full members of the 
council and also, in some measure, as representing the views 
of the masses they should have a right, not merely to express 
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their views, but to give point to their opinions by the exercise 
of a vote. As regards the second proposal the Government of 
Bengal feel doubtful whether in practice it will often be feasi- 
ble to relax the obligation of official members to support the 
Government ; indeed they think that it is only when the 
Government preserves an open mind upon any question that 
such freedom can be allowed. Our own view is that as 
regards transferred subjects it is undesirable to set up a con- 
vention, which may have the effect of emphasising the 
cleavage between official and non-official members ; and that 
the existing convention by which official members invariably 
support government has been too rigidly observed. In both 
cases, therefore, we think that the official members of the 
legislature should have freedom of speech and vote, except in 
so far as the Government in exercise of the responsibility 
which it feels towards the particular question before council 
thinks it necessary to give them instructions. 

91. Effect of resolutions . — The next subject discussed in 
the Report is the effect of resolutions. The arguments in 
paragraphs 168- 170 appear to have had some success in con- 
vincing the more informed section of Indian political opinion 
that it is impossible to make resolutions of binding effect. 
This conclusion has been accepted by the non-official members 
of two provincial legislative councils. The opinions received do 
indicate, however, that there are still many persons with whom 
such arguments have not availed ; but these have adduced 
no reasons of weight which make it necessary for us to discuss 
the question further. So far as reserved subjects are concern- 
ed resolutions by the legislature will continue to be recom- 
mendations addressed to the Governor in Council, and we do 
not think it expedient to indicate the extent or to suggest the 
circumstances in which the government should comply with 
them. This matter must be left to be settled in actual work- 
ing. The practical effect of I'esolutions upon transferred 
subjects will be further examined when we consider the 
administration of such subjects by the Governor and ministers. 

92. Standing Committees . — It is now time to consider 
certain devices proposed in the Report which are intended to 
set up a closer connection between the executive and the 
legislature. The first of these As the proposal to establish 
standing committees, elected by and from the legislature, to 
the departments under each member of the executive. The 
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idea is that such committees would be purely advisory, and 
would ordinarily be consulted on questions of policy or new* 
schemes of large expenditure, and on the annual reports. The 
majority of provincial Governments accept the proposal ; non- 
official opinion is not a little divided. Critics urge that the 
committees will impede business, and induce delay, that they 
will weaken the sense of responsibility of the executive, that 
they will open the door to intrigue, and that their purpose can 
better be served by advisoiy committees appointed to deal 
with particular questions, and finally that they will be difficult 
both to constitute and to assemble for business. The Govern- 
ment of Bengal point out that when a complete system of 
responsible government has been established there will be no 
place for such committees. They demur to the establish- 
ment of a finance committee except for purely budget pur- 
poses, and they affirm that it will be impossible to enforce the 
obligation of respecting confidence upon which the Report 
lays stress. It has also been urged that the association with the 
administration of elective committees, particularly on reserved 
subjects, however limited the original scope of their functions, 
involves a departure from the main framework of the Report. 
Those who take this view believe that it will not be possible 
for the committees once instituted to be kept on a purely 
advisory basis. They think that the power of the elective 
principle will assert itself and that, as has happened in other 
countries, where the committee system flourishes, these bodies 
will tend to grow into a rival executive. These apprehensions 
seem to us exaggerated. This idea of standing committees 
was first put forward as a means of associating the legislature 
with an irresponsible executive ; and even after the appoint- 
ment of ministers had been proposed, it was decided to retain 
them as a means of providing a certain number of people with 
some acquaintance of administrative methods, as a means of 
training them to fill the office of ministers. We propose, 
therefore, to retain them ; but we wish to make it perfectly 
clear that we do so only for educative purposes, We do not 
intend that the committees should come to control the 
administration and we think that, if any attempt is made 
to do so, it should be resisted from the outset. Moreover we 
would leave to the Governor entire discretion to determine to 
which departments, if any, they should be assigned and to 
decide the matters which come within their cognizance. 
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93. Council Ihider-Sccreiaries , — The second suggestion 
which the Report makes with the object of bringing into 
closer touch the executive and the legislature relates to the 
appointment of under- secretaries from among members of the 
legislative council This suggestion has been favourabl}^ 
•received by most of the Governments which have noticed it, 
and it has further gained much non* official support, although 
there is a strong body of opinion that such appointments 
should be restricted to the elected members. The Govern- 
ment of Bengal take emphatic objection to the proposal 
They think that the introduction of under-secretaries appoint- 
ed from the council would complicate an already difficult 
situation, and that the responsibilities to his constituents of 
an under-secretary who is an elected member, may be a cause 
.of embarrassment. It has further been put to us that an 
arrangement, by which members of the legislature (and 
possiWy elected members) are attached to and share in the 
administration of the various departments, involves a 
departure from the scheme of the report, and is likely to 
accelerate the process by which the legislature will assert 
control over the executive. Those who take this view contend 
that elective under-secretaries must like ministers be amen- 
able to the legislature ; that consequently their association 
with ministers in transferred subjects merely means an 
informal addition to the number of ministers, while their 
introduction into the reserved departments involves the 
admission of a foreign element into the official control of 
these. We set down these objections, not because we agree 
with them, but because they at all events emphasise the 
need for making our intentions clear. We do not intend 
that these under-secretaries should share in the administra- 
tion or be regarded as extra ministers. Our intention merely 
is that members of council or ministers should be 
able, if they choose to appoint some one from the legislature, 
to assist them in expounding to the legislature the depart- 
mental view. Such appointments will be entirely optional ; 
it will be open to the member of council or minister, if he 
prefers, to^ choose a nominated or an official member from 
the legislative council The appointment should be honorary, 
for if salaries were attached to these appointments and were 
voted by the legislature, it is evident that the holders must 
become amenable to the wishes of that body. We desire to 
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give these appointments as informal a character as possible. 
We consider that it is not necessary to make any legal 
provision for them. It should be left in each case to the 
local Government to determine whether such appointments 
should be made, and to regulate the duties of the office. 

The Governor in Council. 

94. The Governor in Council; adjuinistratmi . — We have 
now laid before you an outline of the various parts of 
the provincial constitution. It is time to describe how the 
two portions of the machine will work, in the first place 
severally and secondly in unison. Let us consider first the 
administration by the Governor in Council of tlie reserved 
subjects, his responsibility for which is set forth in paragraphs 
213, 215, 218, 222, 223, 292 and 354 of the Report. So far 
as the mere business of administration is co.ncerned there 
will, in purely reserved subjects, be practically no change 
from the existing practice. In most cases the member in 
charge will be able to dispose of the question coming before 
him as it will represent only some detail of an accepted policy. 
In some cases he will have to consult the Governor or his 
colleagues, and if the case is of importance, or if there is a 
difference of opinion, he will ask the Governor to take it 
formally in executive council. The Governor will also take 
this action when he sees fit on his own initiative ; and though 
the Governor will hold no portfolio of his own, the permanent 
head of the department will always be able to invite the 
Governor’s attention to any case which he thinks the 
Governor should see. When in any of these ways a case 
comes before council it will be decided by the majority vote ; 
but the Governor will have power to issue any order against 
the wishes of his council in any case in which ‘The safety, 
tranquillity or interests” of his province, or a part thereof, 
are or may be, in his judgment, essentially affectecl. Any 
order so issued will be the order of the Governor in Council 

95. Legislation. — ^Secondly, as regards legislation it is 
evident to us that in ail difficult cases the working of the 
systefn will depend very largely on the certificate power. In 
this respect matters must be left mainly to the Governor’s 
discretion. His instrument of instructions can only guide 
him in very general terms ; but he will of course realize that 
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in SO far as he does not use his certificate power he must be 
prepared to accept the shaping of his legislation by the 
majority of the legislative council. On the other hand, 
although we propose that there should be no appeal from his 
decision, the Government of India will retain the legal power 
of controlling him. 

96. Supply , — The division of the provincial resources 
between two halves of the government, which we have proposed 
in paragraph 73 above, will make it easier for the Governor 
in Council to finance the reserved subjects than if the supply 
for them were likewise dependent (except for his power of 
restoration) upon the vote of the legislature. Resolutions 
upon the reserved portion of the budget as on matters of 
administration will be advisory only, and it will be left to the 
Governor in Council to determine whether or not to give 
effect to them. 

The Governor and Ministers. 

97. Rules of business , let us consider the handling 
of the transferred subjects. The Report proposes (paragraph 
219), as we think rightly, to impose a particular personal 
responsibility upon the Governor in x'espect of their administra- 
tion : and this raises questions which we shall further examine 
in a subsequent paragraph. It is clear, however, that such 
responsibility makes it necessary that there should be some 
rules of business to regulate- the disposal of cases in the 
transferred subjects. Such rules should allow cases of 
minor ^ importance to be disposed of by or under the 
authority of ministers, and should require that cases of 
major importance are laid before the Governor. They should 
ensure that the Governor is promptly informed of cases 
disposed of by ministers, and they should provide that the 
Secretary or permanent head of the department is empowered 
to bring to the Governors notice any case which he considers 
that he should see. It may be expected that the Governor 
will direct all cases of particular types to be brought to 
him as a regular practice. It is a matter of some difficulty 
to decide whether the rule.s of business should recognize 
any collective responsibility on the part of ministers in 
cases where there are more than one. It seems to us inevi- 
table that among ministers the habit of consultation and 
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joint action will develop and indeed should be encouraged* 
The analogy of cabinet procedure, however, cannot hold 
good, for so long as the relations between the Governor and 
his ministers are as we have described them, there can be 
no prime minister. Meetings which ministers may hold among 
themselves will not acquire the authority of cabinet meetings ; 
and we do not advise that the rules of business should 
attempt to do more than to regulate the relations between 
the Governor and his individual ministers. At the same time 
we should expect that, as a matter of practice though not of 
rule, the Governor will regularly meet his ministers in 
consultation. 

98. Relations with legislature. — Ministers' administration 
of transferred subjects is definitely meant to be conducted in 
accordance with the wishes of the legislature. We do not 
propose of course that resolutions should be binding upon 
them, or that their authority should be more than that attach- 
ing to motions in the House of Commons, where in respect 
of any motion that is carried it is left for the government to 
decide whether the House is likely to insist upon enforcing 
its wishes by any of the ordinary means open to it We 
recognize, however, that in the new legislative councils the 
responsibility of ministers cannot but be affected in practice 
both by the presence of official members and by the com- 
munal character of much of the representation. We think 
therefore that the measure of ministers’ dependence upon a 
majority support must be left to define itself in actual work- 
ing. If ministers encounter a hostile vote they must no doubt 
seriously consider their position. We think that in such 
circumstances the advice of the Governor will be of great 
value to them. The probability is, we anticipate, that owing 
to the entire nov^elty of representative methods in India, 
ministers may be inclined to show too little deference to a vote 
in the legislature rather than too much ; and in that case the 
Governor will at all events be in a position, if he thinks 
necessary, to enforce the traditions of responsible government 
by requiring ministei's to resign. 

99. Legislation , — As regards legislation the position will 
be similar. We propose to make no change, except as pro- 
vided by the certificate procedure, in the existing rights of 
private members to bring bills before the council ; but we 
trust that the working of the new legislative councils will tend 
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to follow well-established lines ; that most of the important 
legislation on transferred subjects will come to be recognised 
as the proper concern of ministers who alone have the 
requisite knowledge to formulate policy ; and that if their 
measures are defeated or altered upon any material point 
ministers will again be confronted with the duty of consider- 
ing their position, while the Governor will be at hand to give 
them good counsel in the matter. 

100. Supply . — The budget of the transferred subjects will 
be explained by ministers in the legislature, where it will not 
be voted or passed. It will be open to members to move 
resolutions on any matters upon which they desire to see the 
provisions modified. We think that no proposals for extra 
expenditure should be addressed to the legislature other than 
by a minister : and we are desirous that, as far as possible, 
the restraints upon proposals for extra expenditure which 
prevail in the House of Commons should be observed. We 
are prepared, however, to acquiesce in the continuance of the 
existing practice in the present councils by which any 
member can propose the reappropriation of sums from one 
budget head to another. We should limit this so as to ensure 
that no such transfer as between a reserved and a transferred 
grant may be proposed ; but to withdraw the privilege entirely, 
before full responsibility is reached, might be misunderstood 
in India. We have already advised that no resolution on the 
budget should have any binding force ; though, if it is carried 
against a minister, it may compel him to consider the pro- 
priety of his remaining in office. 

• 1 01 . Governor in relation to ministers . — It is now time to 
consider the vital matter of the Governor’s relations with 
ministers. The report says : — ‘‘We do not contemplate that 
from the outset the Governor should occupy the position 
of a purely constitutional Governor who is bound . to 

accept the decision of his ministers We reserve 

to him a power of control because we regard him as generally 
responsible for his administration, but we should expect him 
to refuse assent to the proposals of his ministers only when 
the consequence of acquiescence would clearly be serious.” 
Let us consider rather more closely what this would mean in 
practice. When a case comes to the Governor in which he is 
doubtful ' about the order proposed by the minister he will 
discuss it with the minister, or possibly if he thinks fit with 
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both ministers. There will be no voting, and no formal over- 
ruling as in section 50 of the Act The Governor will advise the 
ministers as to the difficulties which he feels, and it may be 
hoped that the upshot will be a decision which ministers can 
defend and the Governor accept ; but, if the Governor thinks 
that the minister is going seriously wrong, he may refuse to 
issue the proposed order, or he may require an order to be 
issued which differs from it, or he may direct action to be taken 
where the minister has proposed no action. We quite agree 
that the circumstances in which the Governor should take 
such action should specifically be defined in his instrument 
of instructions, which should express as definitely as possible 
the peculiar responsibilities with which Parliament has in- 
vested him. We are decidedly of opinion that the instru- 
ment of instructions should be a published document. We 
hope to propose to you a draft of its contents, as soon as we 
have received the report of Lord Southborough’s committee ; 
but, as some local governments have pointed out, any for- 
mula that can be devised must be framed in general terms, 
and its efficacy must largely depend upon the GovernoPs 
vigilance, judgment and good sense. When an order ulti- 
mately issues, whether it is the original proposal of the 
minister or the result of the Governor’s intervention, it will 
issue as an order of the Governor acting “after consultation 
with ” his ministers. The expression “ on the advice of is 
not in accord with what is proposed ; “ with the advice off’ 
might be misleading ; and we should prefer to avoid 
misconception by refraining from the use of words whidi 
imply specifically a closer approach to the position in 
self-governing countries than is actually intended. 

102. Settlement of differe^tces. When full allowance has 
been made for the effect of better understanding and the 
desire for co-operation, which it may he hoped that the 
reforms will induce, there still remains the need to 
consider the po.ssibility tliat serious differences may occur 
between the Governor and minister.s. We must remem ber 
that not only will the former have heavy responsibilities 
laid upon him for the good administration of his pro- 
vince, but he will also be the vehicle of any orders issued by 
the Secretary of State or the Government of India in the 
exercise of their general directing and controlling authority 
over transferred subjects. That authority is indeed to be res- 
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tricted to the utmost. We agree entirely with the principle 
suggested in paragraph 291 of the report that in respect of 
matters in which responsibility is entrusted to representative 
bodies in India Parliament must be prepared to forego the 
exercise of its own control ; and when we come to deal with 
the recommendations of Lord Southborough’s committee, we 
hope to be able to translate this restriction into definite terms ; 
but whenever the control of superior authority, however res- 
tricted, has to be applied in future, we think that it should 
take the form of directions to the Governor and not of orders 
to ministers, and that the Governor should give effect to those 
directions by intervention in the manner which we have al- 
ready described. In such cases, as well as those wdrere the 
Governor has of his own motion differed from them, it is 
possible that ministers may find themselves unable to ac- 
quiesce in his action. When a similar position arises in respect 
of reserved subjects no difficulty presents itself. A member 
of council, when he finds himself unable to obey an order 
from a higher authority or an order passed by the Governor 
under section 50 (2) of the Act, can resign his post ; and if he 
stays on and refuses to obey the order, he becomes amenable 
to service discipline and may be removed. Ministers however 
will not be amenable to official authority and therefore 
to avoid an impasse the Governor must have the ordinary 
constitutional right to dismiss a minister who refuses either 
to work in harmony with him or to resign. It is necessary, 
however, to take the case one stage further. We feel it 
important to decide definitely how insoluble disagreements 
between a Governor and ministers are to be concluded ; 
for it is only when this point is reached that our proposed 
system of dualism is put to the supreme test A minister, 
who resigns or is dismissed by the Governor, may have behind 
him the opinion of the legislature, and accordingly the 
Governor, being restricted in his choice to the elected members, 
may find it impossible to appoint successors who will work 
with him. In that event he would dissolve his legislature ; but 
if the new legislature proved equally obdurate, there would 
be only one course open to the Governor,' assuming (as will 
occur, we hoped, but rarely) that he felt it impossible either 
to give way upon the point at issue or to effect a compromise. 
We think that against this ultimate emergency provision must 
be made in the sclierne ; and that the only remedy is for the 
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Governor himself to assume the control of the admiiiistratiort 
of the departments concerned, until the causes of the differ- 
ence disappear, reporting this action and the reasons for it 
through the Government of India to the Secretary of State. 
The King’s government must be carried on ; and there must 
be some effective safeguard against the main danger which 
threatens the working of the scheme, namely, that differences 
of opinion between the two elements in the government may 
lead to a deadlock fatal to the administration. We feel 
moreover that such a power would also be a valuable deter- 
rent to factious and irresponsible action. We doubt whether 
such administration by the Governor should be more than 
temporary ; and therefore we would provide that if the 
Governor is unable within a period of say six months to find 
ministers who will accept office he should move the Secretary 
of State through the Government of India to retransfer the 
portfolio in question formally to the charge of the Governor 
in Council. It is clearly necessary that the Secretary of 
State on behalf of Parliament should be armed with power at 
any time to defeat attempts on the part of the legislature to 
bring government to a stand-still. If the Governor while 
temporarily administering a transferred subject were unable 
to secure for the legislature the supplies required for its 
service he should be empowered to extend on such service 
sums not exceeding the total provided for it in the px-eceding 
budget. 


Joint working of the two parts 

OF GOVERNMENT. 

103. Cases cojicerning J)oth paHs . — -So far we have con- 
sidered the working of eacli side of the Government without 
reference to its reaction on the other ; but there is a large 
measure of truth in the contentions put forward by the 
Bombay Government and others, that many cases, although 
the department which should decide them is clear, involve the 
intei'ests of other departments; and for the treatment of 
such matters it is necessary to make definite provision. When 
a member of council finds himself with a case for decision, 
which concerns a minister’s department, it will be his duty to 
consult the minister, and vice versa. If they cannot, agree, 
then before the authority which is regularly seized of the case 
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passes orders upon it, that authority will inform the Governor 
of the disagreement, and it will be for the Governor in his 
discretion either to intervene or to let the case take its 
ordinary course. Moreover if he thinks fit he may summon 
the member and the minister and attempt to compose their 
differences. Failing in that he may call in any other members 
and other ministers or he may convoke his whole government, 
according to the interests involved or the importance of the 
case ; but. the case and its decision will not be removed from 
the department to which it properly belongs. 

104. Cases of doubtful jurisdiction , — So far we have dealt 
with cases in respect of which the jurisdiction is not doubtful' 
There will, however, be cases in which the issues are of such 
a nature that two or more departments cannot agree with 
which the right of action lies. In such cases the jurisdiction 
must be settled by the Governor and his verdict must be final ; 
in this respect we entirely agree with paragraph 239 of the 
Report But the proposition will not always be simple ; in 
• some cases a short discussion may settle the point ; but in 
others the mere decision as to jurisdiction will be plainly 
seen to carry with it the ultimate attitude of government 
towards the substantive question. In such cases therefore 
where the right of action is either doubtful or in issue, we 
think that the rules of executive business should empower 
the Governor to call his whole government together for a 
discussion of the subject before deciding who is to formulate 
the orders. ^ It would no doubt be possible for the Governor, 
after hearing the discussion, to sum up and to dictate the 
substantive decision, as indeed appears to be contemplated 
in paragraph 22 1 of the Report. But we see objections to 
enlarging the field in which the individual Governor will act 
as the local Government, and it seems to us that our proposal 
according to which the Governor would decide only the 
question of jurisdiction keeps closer to accepted constitution- 
al practice. 

‘ 105. Consequential orders . — There is one more point. It 
may happen that a decision taken in one department will 
necessitate certain action in another department, which the 
latter objects to take. In this case also there must be some 
effective means of securing unity of action and of preventing 
the decision of Government in one department from being 
nullified by the inertia or opposition of the same Government 
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in another department. We think that for this purpose the 
Governor must be armed with power to issue orders in a 
reserved department which are necessitated by a decision 
which he has approved in a transferred department, and vice 
versa. 

106. Clearer definition of respo^tsibilities . — This analj^sis 
of the probable working of the new arrangements leaves us 
to propose a re-statement of the procedure contemplated in 
paragraph 221. We certainly do not wish to suggest that 
the Governor may not, at any stage and for any purpose,, 
convoke meetings of his entire government. Indeed we 
think that particularly in the earlier days of his administra- 
tion he may find such meetings very helpful, while on many 
matters of general administrative interest they would be the 
usual practice. But the application of our ■ fundamental 
principle that the responsibility of both halves of government 
must be clear and distinct forbids us to carry their association 
to the point at which responsibility begins to become blurred. 
We consider that the Governor should have unfettered discre- 
tion in deciding whether to bring together the members of Ms 
council and ministers for common business. Moreover our 
test principle requires that it should be perfectly clear to all 
concerned by which of the two authorities a particular order 
is issued. We do not apprehend that less authority would be 
felt to attach to orders of ministers than to orders of the 
executive council. We agree with the view expressed in 
paragraph 259 of the Report that both will have equal author- 
ity as orders of Government ; but the electorate ought to be 
able, if they wish, to know whence any given order originates. 
We strongly desire therefore to see the two cases distinguish- 
ed in some way (whether by a change of style, or by some 
marginal indication of the authority in possession of the case) 
that will enable the recipients to recognize >vhicli of the two 
halves of the government is accountable for the decision. 

107. Limitations on ^Hmited fronC — The proposal made in 
paragraph 222 of the Report that the decisions of the govern- 
ment should be loyally defended by the entire government 
has attracted some criticism, both as tending to obscure 
responsibility and as putting an undue strain upon the indi- 
vidual conscience. We entirely agree that a minister con- 
fronted by the legislative council must loyally defend any 
action which he has taken with^ the concurrence or at the 
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instance of the Governor, If he has been overruled by the 
Governor, he may of course resign, after setting forth his 
personal views ; but if he has accepted the Governor’s decision 
without resigning, then constitutional practice clearly requires 
that he must defend that decision in the legislature without 
disclosing the difference of opinion between himself and the 
head of the government. Nor can it be tolerated that he 
should while remaining a minister attack in the legislature 
the acts of the other half of the government. Exactly the 
same obligation in our opinion attaches to members of 
council ; they must not manifest to the legislature their dis- 
approval of acts of ministers which have been approved by 
the Governor, There must be established a convention by 
tvhich each half of the government refrains from opposition to 
the other half. But more than that it seems to us quite 
impossible to expect ; neither half can be required to give 
active support to a policy which it has not endorsed. We 
think that when a minister has accepted a course of action 
which the Governor has pressed upon him, the other half of 
tHe government should be prepared to support him if he is 
challenged in council, and if a vote of “no confidence” is 
carried against the minister for action which the Governor has 
approved, the minister would not necessarily resign office 
until he felt that there was no hope of his receiving future 
support from the legislature. 

io8. Review of these proposals , — This completes our pic- 
ture of the working of the joint arrangements. In view of 
the criticisms which the scheme has encountered we have felt 
it necessary to go into these matters at some length. It is 
obvious that the successful working of the constitutional side 
of the government will depend very largely, as paragraph 153 
of the Report points out, upon the gradual building up of con- 
ventions, customs and traditions based upon experience and 
acquired political habit There must, however, be rules to 
bring the two halves of the government into their right relation, 
and indeed, in so far as the responsibility of the ministers is 
to be tempered by the Governor’s authority, it is apparent 
that their relations with him must be regulated by rule to an 
extent which would be intolerable in a completely developed 
responsible system. Our object has been to indicate the 
matters upon which rules will be necessary while endeavour- 
ing to render them as elastic and discretionary as possible. 
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For the rest we think there is nothing* for it but to depend 
upon practice and the growth of a stable political consciousness 
in the ministers, the legislatures and the electors. This must 
be a growth of time ; but, for it to grow at all, it must have 
reasonable scope, and this we have endeavoured to provide. 

109. Swimiary . — At this point it seems desirable that we 
should sum up our impressions of the working of the machi- 
nery as a whole, and of the manner in which* it may be expect- 
ed to fulfil the purposes for which it is designed. The funda- 
mental idea is that the Governor in Council shall be armed 
with sufficient power in the administration of reserved 
subjects to discharge the responsibility for them which he 
owes to Parliament, while ministers will have the widest 
liberty to administer transferred subjects according to 
their own ideals, but in constant sight of, and com- 
parison with, the working of their official colleagues. We 
do not intend that either side should interfere with the 
other ; and to us it seems that if ministers devote themselves 
whole-heartedly to the success of their own task, it will 
provide them with adequate occupation and opportunity to 
prove their fitness for further responsibility. It would, how- 
ever, be disregarding the practical certainties of the future 
to conceive of the reserved and the transferred branches of 
public business as watertight compartments which will 
engage exclusively the energies of their respective adminis- 
trators. The subjects administered by the two halves of the 
government will constantly touch and often overlap ; 
and occasions for pressing the popular view on the Governor 
in Council and endeavouring to deflect his policy will be 
frequent Ministers will be in daily intercourse with their 
official colleagues ; and if they are men of the right stamp, 
they will inspire confidence and be often consulted about 
matters outside their own sphere. The legislature will not 
hesitate to employ freely its power of expressing itself 
through resolutions on the conduct of reserved departments. 
Even in legislation it is to be expected that some Governors 
will not exercise the same vigilance in the use of their certi- 
ficate power as others. Standing committees and council 
under-secretaries may try to develop activities, with which it 
is not our purpose to endow them. The scheme thus clearly 
gives the legislature an opportunity of influencing the 
management of the reserved subjects to a greater extent than 
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the present legislative councils influence the present adminis- 
tration. VVe must anticipate that, in spite of the fact that 
ministers will have no responsibility for reserved subjects, 
there will be a tendency to convert this influence into control. 
In brief, as we anticipate the course of events, progress to- 
wards full responsible government will take two forms. One 
will be the regular periodic advance, as defined by the statu- 
tory commissions, and measured by the further and still 
further transfer of the once reserved subjects to ministerial 
control. The other, informal but always at work, will be the 
increasing influence which the elective principle will acquire 
over the subjects retained in official hands. But there will be 
simultaneously a third process, which is not in our programme 
and which we shall have steadily to resist, — the constant en- 
deavour to transform influence into ascendancy over those 
branches of the administration for which the responsibility 
lies with the official government. 

1 10. Future cofisequences , — We set these things down, not 
because we are afraid of them, but because it ought to be 
perfectly clear what lies in front of us, so that we may shape 
our conduct accordingly from the outset The influence of 
those who represent the electorate is growing now, and will 
grow. We fully recognise, as an assured consequence of the 
political developments which we are discussing in this des- 
patch, that even in reserved subjects our administration will 
have to be conducted with a closer regard to popular senti- 
ment, and with less thought for theoretical efficiency. In 
many of its methods, our work will lose its peculiarly British 
characteristics and assume a more definitely Indian type. We 
view this prospect with no possible disapproval We trust 
that, by greater deference to the wishes of the popular re- 
presentatives, we shall in return secure their more cordial 
concurrence in what we regard as the essentials of good 
government But over those essentials we must retain un- 
questioned control. The governing power of Parliament must 
preserve its vitality. The ^‘superintendence, direction and 
control” of the Government of India must always be ready 
for use. The Governor and his official colleagues must 
employ their powers resolutely to prevent any deleterious 
]D\vering of the standards and ideals of the administration 
which they hold in charge for Parliament ; and we trust that 
this duty will be made clear in the Governor’s instrument of 
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instructions. In so far as standards are relaxed or superior 
control atrophies, the elective principle will tend to assume 
the direction of business outside its own transferred sphere ; 
and in proportion as this occurs, the control of Parliament 
and the Government of India over the reserved subjects will 
be weakened. This would be, in our judgment, fatal to the 
success and foreign to the whole spirit of the forward move- 
ment upon which we are now embarking. 

Future changes. 

III. Changes after five years deprecated . — The last matter 
affecting the provincial part of the scheme is the proposals 
for its future development. The intention of para 260 of 
the Report is that five years after the constitution of the first 
reformed councils the Government of India should c'onsider 
applications from the provincial governments or legislatures for 
the modification of the lists of reserved and transferred subjects 
and make recommendations to the Secretary of State ; and 
also that they should be able to direct that ministers’ salaries 
should be voted annually by the legislature, and that failing 
any such direction by the Government of India the legislative 
councils should have power to demand by resolution that 
ministers’ salaries should be so voted. This is not a matter 
which has attracted very general attention, but to us it 
appears to be one of some importance. Local Governments 
are divided on the point. The Government of Madras while 
not opposed to a periodic survey, question the advisability of 
trying to frame any regular time-table of progressive stages, 
and would leave it to goveimment as a result of practical 
experience, to modify the division of subjects. The Govern- 
ments of the United Provinces and Bihar and Orissa accept 
the proposal, but the Governments of Bengal and the Punjab 
criticise it severely. The intention no doubt was to provide 
some machinery by which omissions or anomalies could be 
corrected. It has, however, been urged that the arrangement 
proposed is open to serious objections. The whole scheme 
of reform is admittedly experimental and progress is to 
depend on results. If the plan is to succeed, there must be a 
sufficiently long truce in the struggle for power. As some 
local Governments have pointed out, any division of subjects 
invites immediate further demands ; the disadvantage of this 
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might not be felt if it were clear from the first that such claims 
would not be considered for a prolonged period, but if there is 
power with the Government of India to propose the transfer 
or re-transfer of subjects after a period of five years only, 
there is little prospect of tranquillity. As it stands, the 
proposal has also been regarded in some quarters as percep- 
tibly detracting from the stability which the arrangement of 
statutory commissions purported to provide, and the criticism 
has been pressed that a period of five years is too short to 
afford any real test of the capacity of the electorates ; what- 
ever results emerge in such a period may be largely acci- 
dental We have already expressed the view (para. 40) that 
.the salaries of ministers should be placed on the transferred 
estimates from the outset If this suggestion is accepted, 
then one of the principal grounds for providing for any revi- 
sion after a period of five years will disappear. We are 
therefore agreed that it will be wise to omit this ad interim 
procedure, and to rely solely on the statutory commissions 
for the progressive stages of development. 

1 12. Periodic Commissions : — The idea of periodic 
statutory commissions has been welcomed by Indian opinion, 
which has for the most part confined its criticism to points of 
detail. Official opinion is less unanimous. The position of 
the Madras Government has been explained in the previous 
paragraph. The Government of the United Provinces and 
the Chief Commissioner of Assam adopt the view that a 
Parliamentary Commission of unknown personnel is not the 
best authority to estimate the requirements of the political 
situation in India : they would prefer to leave it to the 
Government of India and the Secretary of State to time and 
to regulate the rate of progress. We find ourselves unable to 
accept these views. We think that a commission appointed 
ad hoc will be able to deal with the complicated questions 
involved more expeditiously, more authoritatively and 
more impartially than the Government of India, and that it 
will be advisable to deal with all the provinces at once 
rather than seriatim. We desire in fact to lay the greatest 
stress on the advantages of enquiries at stated intervals by 
an outside authority whose recommendations will carry 
weight both with Parliament and with the people of India. 
We attribute the favourable attitude of Indian opinion on 
this matter largely to the confidence of the people in a com- 
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mission of the nature proposed, and to the guarantee implied 
that the whole political situation both in the provinces and 
the Government of India will come under review at regular 
intervals. Any suggestion that future progress should 
depend entirely on the initiative of the Government of India 
would meet with the strongest opposition and, we think, 
rightly. VVe ourselves consider these commissions to be the 
most substantial safeguard which the scheme affords against 
a policy of drift ; and we are convinced that the success of 
the whole scheme will be gravely jeopai'dised if its future 
development is left to be treated in a hand to mouth fashion 
according as the Government of India find time and 
inclination. We have considered the criticisms in regard to 
the length of the periods which should elapse between one 
commission and another, but we do not desire to recommend 
any change in this respect as the periods proposed appear to 
us to be suitable. 

THE GOVERNMENT OF INDIA. 

1 13. The executive. We come now to the changes suggest- 
ed in the Government of India itself. Paras. 266-269 discuss 
the causes which may have been responsible for delay in the 
disposal of business. As regards these we need only say that 
we welcome any inquiry which offers a prospect of afford- 
ing* much-needed relief to the departmental staff in our 
headquarters offices. It follows from the fundamental 
principle laid down in para. 190 of the Report with which 
we entirely agree, that there can be no division of subjects 
in the Government of India. The proposal (para. 271) that 
the Indian element in the Governor-General’s executive 
council should be increased has met with practically no 
opposition, but there is a decided feeling among Indians 
that it does not go far enough, and that at least half the 
members of the council should be Indians. We recommend 
the acceptance of the proposal in the report. The main ad- 
vance will be made in the provinces ; the Government of 
India have heavy responsibilities of an Imperial character ; 
and we consider that the appoinfment of a second Indian 
member will be sufficient to give Indian opinion such further 
weight in their innermost counsels as it is at present wise to 
give it. The further proposal that such statutory restrictions 
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as now exist in respect of the appointment of members of the 
executive council should be abolished does not commend 
itself to us without some modification. The statutory provi- 
sions affect both the number of members of council and the 
qualifications of a proportion of the members. We agree that 
the former restriction, which is contained in section 36 (2) of 
the Government of India Act, 1915, should be abolished, but 
the advantage of abolishing the latter seems to us more 
doubtful We would maintain the statutory qualification as 
it stands in respect of two of them, and we would also secure 
by statute the appointment of two Indian members. We would 
also keep the statutory requirement that one member of 
council should have legal qualifications. We contemplate 
that, if there is room in council, after the need of securing 
other special experience has been satisfied, there should 
continue to be as in the past a third member with ten years’ 
official experience. But in view of the present uncertainty as 
tp the total strength of the council in future we see great 
difficulty in defining its constituent parts in terms of any 
fraction of the whole, if we are to provide for the other ele- 
ments which it is often desirabte to admit. 

1 14. Composition of Assembly. The duty of consider- 
ing the composition of the Indian Legislative Assembly was 
entrusted by you in the first instance to Lord Southborough’s 
franchise committee. As this despatch is being written we 
have received a copy of the committee’s report, but have not 
yet been able to examine it fully. Our conclusions upon the 
structure of the Indian Legislature must necessarily be affected 
by considerations which it was ,not open to the committee, 
under the terms of their reference, to take into account ; and 
they will be communicated shortly in our second despatch. 
The remarks that follow should therefore be read as conting- 
ent on changes which we may hereafter find it necessary to 
propose in the scheme of legislative arrangements. For the 
moment we merely desire to indicate bi'iefly how the proposals 
of the Report have been received, and to mention certain 
provisional conclusions which having regard to the limitations 
of their terms of reference we placed before the committee. 
In the absence of the detailed information which had been 
collected in the provinces by the committee it was useless 
for us to attempt to construct zny complete or final scheme, 
and we confined ourselves therefore to certain considerations 
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of a general nature. The most important of these had regard 
to the method of election. Opinion generally favours direct 
election, though doubts have been raised as to its practicability. 
We ourselves hold that to the Legislative Assembly the repre- 
sentatives should, if this is in any way practicable, be returned 
by direct election. On the information at present before us we 
are not satisfied that a system of direct election is impossible. 
If so it proves, and if a system of indirect election is unavoid- 
able, then we hold that there should be a material difference of 
method between the elections to the /\ssenibly and the 
Council of State. Another matter which has aroused some 
interest is the distribution of representation between the 
]3rovince.s. This problem is by no means free from difficulty. 
No single factor can be taken as the basis of distribution, and 
the apportionment of due weight to each of the various factors 
must, as we have said, be carefully considered in connexion 
with the franchise committee’s proposals. 

1 1 5. Official members^ etc , — The number of official mem- 
bers of the Assembl}/ must, we think, be determined with due 
regard both to the composition of the Assembly as a whole 
and to that of the Council of State, and also to the relations 
between the two chambers. Neither chamber can be consider- 
ed without reference to the other, and questions of composition 
cannot be divorced from questions of functions. It is sug- 
gested in the Report that in case there is no room in the 
Assembly for the secretaries to the Government of India, it 
may be expedient to allow a secretary to- speak and vote on 
behalf of ‘the member in his department when occasion de- 
mands. This proposal does »ot commend itself to us. Mem- 
bership of the legislature even if ex officio seems to us a 
personal attribute, and we cannot regard as convenient or 
constitutional a plan, whereby either of two persons could 
occupy a certain seat according to arrangements made between 
them. We have dealt elsewhere with the alternative method 
proposed for meeting the inconvenience arising out of the 
absence of secretaries from the Assembly. i\s regards the 
rights of official members in the matters of speech and vote 
our views have already been explained in para. 90. We pro- 
pose that in this matter the practice should be the same in 
the Indian legislature as in the provincial councils. We agree 
that the President of the Assembly should be nominateef by 
the Governor-General, and that for the present he should be 
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selected fi'om the official members. An influential section of 
Indian opinion is in favour of an elected President, but we 
are not prepared . to agree to this. We agree that the 
Governor-General should have means of addressing the 
Assembly, but inasmuch as he would not be a member of that 
body it seems to us unsuitable that he should intermittently 
occupy the President’s chair. We think that arrangements 
should be made by which the Assembly should attend the 
Governor-General when he intimates-his intention of address- 
ing it. We support the proposal that members of the 
Assembly should forego the style of ‘‘Honourable” in future. 

1 1 6 . Composition of Council of State . — The composition 
of the Council of State does not come within the terms of the 
franchise committee’s reference, but it is so closely bound up 
with the composition of the Assembly that, as we have said, 
we must consider the two questions together. In the present 
despatch we can do no more than give some indication of the 
general reception accorded to the proposal that a Council of 
State should be created. Opinion on this subject is very 
much divided. Official opinion and the more conservative 
section of Indian opinion is generally favourable to the prin- 
ciple of such a body, but there are many suggestions for 
modifications in detail. The Government of Bengal consider 
that the composition of the Council as proposed' in the report 
is unnecessarily intricate, and that since an official majority is 
avowedly necessary it should not be restricted to the narrow- 
est possible limit. They also remark on the difficulty of 
securing members who will be representative of Muslim and 
landed interests in India as a wkole. This particular point is 
one which the franchise committee have examined, and we 
shall therefore have the assistance of their views in dealing 
with it The difficulty has been fully realised by the interests 
concerned, and it has been urged that the special representa- 
tion proposed in the Report is inadequate and will not satisfy 
the communities concerned. Connected with the same point is 
the Sikh claim for special representation, which has been 
pressed by the principal Sikh organisation as well as by the 
Punjab Government and various individuals. Again the pro- 
portion of elected members is not considered adequate by a 
section of the Indian supporters of the Council, who urge that 
at least half the members should ‘ be elected. The proposed 
association of ruling chiefs with the Council of State has given 
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rise to some misunderstanding, and has been misconstrued as 
meaning that chiefs would be eligible for membership of the 
Council. The inclusion of the chiefs would clearly be un- 
popular and was never contemplated by the authors of the 
Report. Those who oppose the Council belong to two very 
different schools of thought and base their opposition on 
entirely different grounds. There are first the non-official 
Europeans who generall}^ feel that any change in the Govern- 
ment of India is to be deprecated. They would agree to a 
small increase in the Legislative Council in order to make it 
more representative, but they are opposed to the proposal 
that a second chamber should be created to secure to the 
Government the powers which (as they hold luiwisel}^) it has 
surrendered in the Assembly ; and they are not entirely satis- 
fied that the composition of this second chamber is such that 
it will siifficientl}/ secure these powers. The other opponents 
of the Council are the advanced Indian politicians. Their 
position is that it is useless to give an elected majority in the 
Assembly, and at the same time to create an upper chamber 
which will in some measure supersede the Assembly. They 
allege that the Council of State will take away all that an 
elected majority in the Assembly might secure. What they 
desire is a single legislative chamber with a large elected 
majority ; they would have the Governor-General, in Council 
rely for his affirmative power of legislation on reserved subjects 
(for they suggest a division of subjects in the Government of 
India as well as in the provinces) by means of regulations 
which would be in force for one year unless renewed by a vote 
of 40 per cent, of the members present. If a Council of State 
is created, they urge that at least half its members should be 
elected. In regal'd to these claims it is only necessar3^ for us 
to say that we stand by the principle laid down in the Report 
that the Government of India must remain wholly responsible 
to Parliament and, that saving such responsibility, its author- 
ity in essential matters must remain indisputable. We wholly 
dissent from the view that the Council of State' will reduce 
the Assembly to a negligible quantity. We believe that with 
the two chambers constituted as proposed in the Report 
the Assembly with its large popular majority will be able to 
make its wishes felt in a wide range of subjects. This leads 
us to our next point, namely, the powers of the two chambers. 

1 1 7. Legislative arrangements . — The exact form which 
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the legislative arrangements should take will depend on 
what is settled as regards the composition of the two 
chambers. As we have said, it is cardinal with us that the 
authority of the Government of India must remain unimpaired 
in essential matters. Apart from such*exceptional machinery 
as that of the veto, ordinances, and regulations the Report 
proposes to attain this end by the provision made for joint 
sessions and by the certification procedure. The extent to 
which the device of joint sessions will afford any safeguard 
depends chiefly on the proportion and disposition of non- 
official members. The use of the certification procedure will 
also be affected by the constitution of both chambers : because 
the need for recourse to certification will depend on the 
Assembly, while the Council of State must be so constituted 
that the Governor General in Council can count securely on 
its support when occasion arises. Criticism of the Report's 
proposals has been focussed chiefly on this question of certifi- 
cation. Some critics see no hope of essential measures being 
carried otherwise than by certificate ; while at the same time 
they fear that the power of certification is too restricted to be 
freely used. Indian opinion on the other hand holds that 
the power is too wide and urges that from its definition the 
general term ''good government" should ■ be omitted. It 
proposes that it should be open to the Governor General in 
Council to certify a measure only if it affects the defence of 
the country, foreign and political relations or peace and 
tranquillity, and further that any measure passed with the 
aid of the certification procedure should be in force only for 
one year. Some critics would positively restrict the compe- 
tence of the Indian legislature. They suggest that no legisla- 
tion of an exceptional character in abatement of the freedom 
of the press or public meeting or open judicial trial should be 
carried through the Council of State alone, or against the 
opinion of the Assembly, except in time of war or internal 
disturbance, without the approval of the Select Committee 
of Parliament on Indian affairs, unless such a measure is 
limited to a period of one year.* The scope of this power of 
certification is a matter of absolutely vital importance, and 
for the reasons already given we must reserve our recommen- 
dations in regard to it, until, as in our next despatch we 
hope to do, we can place before you a complete legislative 
scheme for the Government of India* 
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1 1 8. Assent, dissolution, etc . — There remain certain 
subsidiary questions connected with the Indian legislature. 

(1) The proposals in para. 283 of the Report to the 
effect that the Governor-General and the Secretary of State 
should retain their existing powers of assent, reservation and 
disallowance to all acts of the Indian legislature and that 
the Governor General in Council should continue to have 
power to make regulations under section 71 of the Govern- 
ment of India Act, 1915 have attracted little attention and 
no opposition. The power of promulgating ordinances should 
likewise be retained (sec. 72). We also desire to recommend 
that the Governor-General should be given the same power 
as the Governor of a province to return a Bill for reconsider- 
tion. The proposal that the Governor-General should have 
power to dissolve either the Assembly or the Council of 
State has been less universally approved. The weight of 
opinion is in favour of the proposal, but there is considerable 
feeling that the power is one that should be sparingly used, 
and several influential bodies have urged that it should be 
accompanied by some provision for the summoning of a 
new legislature within a specified period. We have no fear 
that the power will be abused, but as in the case of the 
provincial councils if the object in view cannot be secured by 
making the election writs returnable by a specified date, 
we recommend that the power af dissolution should be 
accompanied by a provision requiring that a new chamber 
or chambers shall be summoned within a specified period. 

(2) Regarding the effect of resolutions we have nothing 
to add to what we have already said in para. 91. The 
question of reserved and transferred subjects does not ai'ise 
in the case of the Indian legislature ; and we agree that 
resolutions passed by either chamber should continue to 
take the form of recommendations to the Governor-General 
in Council 

(3) Lastly there are the minor points dealt with in para. 
280 of the Report which affect the putting of questions and 
tlie rules of procedure. The proposals on these points have 
evoked little criticism. They have been accepted by all the 
provincial Governments which have noticed them and Indian 
opinion also is generally favourable. We agree that any 
member of the Assembly should have the right to put a 
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supplementary question subject to the same conditions as 
vve have proposed for the provincial councils, and also that 
the control of questions and the restrictions on resolutions 
should be regulated much on the same lines as in the pro- 
vincial councils. We also accept the proposal that the 
standing orders for the Legislative Assembly and the 
Council of State (as distinct from the fundamental rules 
affecting the powers of either body) should be made in the 
first instance by the Governor-General in Council and that 
each chamber should thereafter be able to modify its own 
standing orders with the sanction of the Governor-General 
Here again, as in the provincial legislatures, the power of 
closure will presumably have to be taken. 

1 19. Privy Council — Few parts of the scheme have 
received less attention than the proposal to institute an 
Indian Privy Council Official opinion is lukewarm, and 
non-official opinion, both European and Indian, is mostly 
adverse. It is represented that no case has been made out 
for such an institution, and that no definite functions are 
proposed for it : if its only purpose is to advise, then it is 
regarded as unnecessary, because the two chambers of the 
legislature will supply all necessary advice, and even harmful, 
since it may hinder the work of the popular .assemblies. 
This fear that the council may exercise an undemocratic 
influence and may be used in some way or other as a set-off 
against the legislature is plainly at the bottom of the Indian 
opposition. We are inclined to think that these criticisms are 
largely due to misunderstanding. While some of us merely 
see no objection to a Privy Council constituted in the manner 
proposed, others suggest that it would prove very useful to 
the Governor-General as an advisory body, on occasions such 
for example as the war conference held at Delhi in April 
1918 ; and that appointment to it would in time come to be 
prized almost as much as appointment to His Majesty’s 
Privy Council Those who favour the idea of a council 
think that its advice might be of special value on 
matters involving religious issues, and that committees 
of the council might also do valuable work for the develop- 
ment of special branches of education or industry, and in 
other ways. We therefore support the proposal though some 
of us value the idea more highly than others. As doubts 
.have been expressed upon the point it should, we think, be 
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made clear that members of the Council of State will of 
course not sit of rigdit in the Privy Council, appointment 
to which would be the act of Plis Imperial Majesty the 
King Emperor of India. 

120. Standing Committees — We come next to the devices 
proposed for establishing a closer connection between the 
executive and the legislature in the Government of India 
(paras. 275 and 285). These are akin to those we have 
already considered in connection with the provinces. The 
proposal that standing committees of the Government of 
India should be set up has met with little opposition. We 
have in para. 92 stated the arguments which have been urged 
against the establishment of such committees. In their appli- 
cation to provincial committees we considered that the objec- 
tions had been exaggerated, but in the case of committees of 
the central legistature we feel that they apply with much 
greater weight. There would be much more difficulty in 
arranging the assembly of committees in Delhi and Simla 
than at provincial headquarters. Delays would also be more 
serious and vexatious than are likely to occur in the pro- 
vinces, nor in view of the nature of the business done is there 
the same justification for the committees as there is in the 
provinces. We have proposed that provincial standing com- 
mittees should be constituted as a means of educating a 
certain number of persons in administrative methods with 
a view to their becoming ministers. We do not feel that this 
consideration has the same force in respect of the central 
Government Our present purpose is to develop responsible 
government in the provinces ; but the Government of India 
is to remain amenable to Parliament and there is therefore 
no need to introduce into it an arrangement which we can 
justify in the provinces only on the ground of its educative 
value. Committees appointed ad hoc are on a different foot- 
ing. They have proved of value in the past and will be of 
value in the future, and we feel that so long as it is possible 
to institute such committees when occasion arises there is no 
need for the establishment of any system of standing com- 
mittees in the legislature of India. 

1 2 1. Council Undersecretaries . — We have accepted the 
suggestion that members of the provincial legislative councils 
should be appointed to positions analogous to that of parlia- 
mentar}/ urider-secretaries, subject to certain reservations. 
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But the same reasons as have influenced us in the case of 
the standing committees have led us to the conclusion that 
appointments of this nature are neither necessary nor desir- 
able at the present stage in the Government of India The 
point is not one that has attracted much attention or criticism 
and it is possibly not one of much importance ; but we feel 
that it would be inadvisable to complicate the working of the 
Government of India in the difficult times that are before us 
by an arrangement which cannot be justified on strong 
grounds, and which might be misconstrued as an attempt 
to introduce by a side issue the ministerial system into the 
Government of India. We do not therefore propose to pro- 
ceed with the proposal 

The Secretary of State. 

122. Changes in control — We now turn to the proposals 
concerning the position of the Secretary of State in Council, 
the organisation of the India Office and the relations of the 
Secretary of State with Parliament. Some of these proposals 
affect matters which are at present the subject of enquiry by 
a special committee sitting in London, and in regard to these 
it seems unnecessary for us at the present stage to make any 
recommendations. On these matters, however, in which we 
have an indubitable interest you will no doubt afford us a full 
opportunity of expressing our views hereafter in the light 
of the committee’s recommendations. F'or the present we 
will summarise briefly the opinions received by us on the 
various proposals of the Report, state our own tentative 
opinions when we can usefully do so, on points submitted 
to the committee, and confine our recommendations to matters 
which have been excluded from the scope of the committee’s 
enquiry. The proposition is generally accepted that the 
Secretary of State must cease to control the administration 
of such subjects as Parliament consents to transfer ; and we 
agree in the view taken by the authors of the Report that 
discussions on such subjects in Parliament should be governed 
by the fact of their transfer, but that the Secretary of State 
should remain free to call upon the Government of India for 
any information upon Indian affairs which Parliament may 
require. We shall develop this point in our second despatch. 
The delegation proposed in the reserved sphere has met with 
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less general approval. The suggestion is that while Parlia- 
ment cannot abandon its ultimate control over the adminis- 
tration of reserved subjects, it should consent to facilitate the 
working of the reforms by authorising the Secretary of State, 
by rules to be placed before it, to divest himself of control 
over the Government of India in certain specified directions, 
and to empower the Go\^ernment of India to do likewise in 
relation to the provincial Governments. Official opinion is 
generally favourable to such relaxation of control ; non-official 
Indians, though they accept the principle on its financial side, 
are almost unanimously opposed to it in its administrative 
aspect. They urge that the control of the Secretary of State 
should be modified only in proportion as the principle of 
responsibility in the provincial governments and the Govern- 
ment of India is increased. We admit the logic of this view. 
We cannot recommend that the Government of India should 
be given a partly responsible character ; and for that reason 
we entirely agree that there is no reason why the Secretary 
of State should forego his statutory right to control the 
Government of India whenever he thinks that his respon- 
sibilities to Parliament require that he should do so. But 
what we have in view is not this. Non-official opinion is 
probably not well informed as to the exact relations which at 
present subsist betw^een the Secretary of State and the Go- 
vernment of India on the one hand, and the Government of 
India and pigovincial Governments on the other, and of the 
extent to which the provincial Governments and the Govern- 
ment of India are under superior control in matters of com- 
paratively trifling importance. We feel strongly that the 
ultimate control of Parliament and of the Secretary of State, 
its agent, must be retained in regard to reserved subjects ; but 
we are satisfied that consistently with the preservation of 
unquestioned powers of control, it is both possible and 
highly expedient to effect a considerable measure of dele- 
gation in a large number of cases. The various departments 
of our Government, in connection with the work of the 
subjects committee, have been examining the question of fur- 
ther delegation to provincial Governments in the reserved 
sphere, and we shall in dealing with the report of that com- 
mittee place before you our recommendations ; and if the 
committee which is considering the functions of the India 
Office agrees that some further delegation by the Secretary 
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of State is -desirable we shall be glad to be informed as early 
as possible of its conclusion. As regards the special question 
of the relaxation by the Secretary of State of his present 
powers of stringent financial conti'ol we would refer to para. 
58 above. 

123. India Office . — The appointment of the India Office 
committee itself has been universally approved, and in some 
quarters there is a disposition to advocate the immediate abo- 
lition of the Council of India. The weight of articulate 
Indian opinion undoubtedly is to the effect that the Council 
is an undemocratic body which is a hindrance to progress. 
Some who do not press for its annihilation would like to see 
its membership materially reduced and the proportion of 
Indian members largely increased, while a popular proposal 
is that its place should be taken by two Indian under-secre- 
taries of State. The suggestion that arrangements should be 
made for some interchange of personnel between fhe staff of 
the India Office and the public services in India has attracted 
less attention, but those critics who have considered the point 
are generally favourable. We see great advantage in securing 
a closer connection between the administration in India and 
the India Office ; but upon all these important points we 
prefer to reserve our opinion until we have considered the 
* conclusions arrived at by the committee on which you will 
doubtless consult us. The transfer of the Secretary of State's 
salary to the British estimates has been demanded by the 
Indian National Congress for many years, and the proposal on 
this point has therefore been acclaimed by Indian opinion. 
We note that this matter has been excluded from the scope 
of the committee’s enquiry ; and we desire therefoi'c to re- 
commend that the proposal be accepted. The transfer of 
other charges connected with the India Office is a more diffi- 
cult and complicated question ; and it is no doubt because 
Indian politicians general!}^ do not appreciate the exact 
nature of these charges that they demand almost with one 
voice that all such expenditure should also be transferred to 
the British estimates. We mu^t reserve our recommen- 
dations until we are in possession of the committee’s report. 
The question of instituting a committee of Parliament to deal 
with Indian affairs appears to us to be primarily a matter for 
the consideration of Parliament itself, which can best judge 
how far such a body accords with its own accepted methods 
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of business ; for which reason we desire to offer no obser- 
vations upon it except in respect of one point. The idea has 
been well received in India, but several provincial govern- 
ments and some influential European commercial organisa- 
tions also have pressed the view that the committee should 
be representative of both Houses of Parliament and not 
of the House of Commons alone. It is urged with some 
force that experience of India is more largely represented in 
the House of Lords, and that if the committee is to be as 
representative and as influential as possible, it should contain 
members of both Houses. We ourselves are inclined to 
agree with this view ; but content ourselves with saying that 
we shall welcome any arrangement which will secure a better 
informed and a more sustained interest in Indian affairs in 
Parliament. 

124. Princes mid Chief s . — We shall not in this despatch 
deal witl]s any of the questions affecting the Princes and 
Chiefs of India which are discussed in Chapter X of the 
Report, but shall address you upon these matters separately. 

125. Miscellaneous , — Our views upon the position of the 
public services generally under the reforms scheme have been 
stated in paras. 43 to 55 above. As regards the other matters 
affecting them which are discussed in Chapter XI of the 
Report we need not now say much. The revision of the pay 
and conditions of service is being and has already partly been 
worked out, and we have laid our proposals in some cases be- 
fore you and received 3^111- decisions : much remains to be 
done, and we would only add that it is work of detail that 
takes time if it is to be done properi3^ We are similar!}^ en- 
gaged upon the large range of subjects connected with the 
Indianization of the services, and the pay and recruitment of 
Indians. We entirely accept the policy of instituting separate 
recruitment in India, and of increasing the number of Indians, 
in the services. We have consulted local Governments upon 
the suggestion made in para. 326 that public servants should 
be given a certain latitude in defending themselves against 
criticism. The report recognises that there are difficulties in 
the matter, and for the present we reserve our opinion. Nor 
need we on the present occasion refer to questions affecting 
the army, or to industrial questions. We enclose a report ol: 
the speech delivered by His Excellency the Viceroy at the 
opening of .the Indian Legislative Council on Februarv 6. 
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1919, in which he explained the manner in which we think 
that the guarantees held out in the Report to the services and 
to the European commercial interests should be made good. 
Upon the latter point therefore we need say no more. We 
shall bear both these points in mind in preparing our draft of 
the instructions to the Governor, 

126. Conclusion . — We have now completed our examina- 
tion of these structural proposals. We hope to epitomise 
them shortly in a revised version of the summary attached to 
the Report, which we trust you will find convenient for pur- 
poses of reference. The picture presented in this despatch 
is still incomplete because we have not yet dealt with the 
matters arising out of the reports of Lord Southborough's 
committees ; but to us it seemed that in dealing with a subject 
of so wide a range the balance of advantage lay in not attemp- 
ting to cover the entire ground in a single communication. 
Realizing that those with whom lies the final responsibility 
for decisions so momentous to the Indian people will desire 
to have the entire material in their hands, we shall lose no 
time in placing before you our views about franchises and the 
demarcation of subjects. Our present proposals must be in 
a sense provisional until those have been received. But, what- 
ever be, the strength and character of the first electorates and 
whatever be the initial division of functions the real factors on 
which a decision has now to be based are, on the one hand, 
the conditions of India to-day and, on the other, the effect on 
those conditions of new powers and responsibilities. We 
have endeavoured to place before you the issues which 
will emerge from the clash of these forces ; but the issues 
are momentous and the forces immense. We are glad to 
think that the final decision rests with the Parliament of 
Great Britain and Ireland, which will approach this weighty 
question with unprejudiced mind. 

127. Postscript . — His Excellency the Viceroy has append- 
ed to this despatch a minute, not of dissent but of explanation 
of his personal views. Sir George Barnes, who has been com- 
pelled by ill-health to take short leave, was present at most 
of the discussions which led up to the decisions embodied in 
the despatch, and we are authorized by him to add that, if he 
had been present, it would have borne his signature. Our 
colleague Sir Sankaran Nair has recorded a note of dissent, 
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which we attach. Time is important and we have not dis- 
cussed his arguments, although it be clear that we have fully 
considered and rejected them. 

We have the honour to be, 

Sir, 

Your most obedient, humble Servants, 

CHELMSFORD. 

C. C. MONRO. 

C. H. A. HILL. 

C. SANKARAN NAIR. 

G. R. LOWNDES. 

W. H. VINCENT. 

J. S. MESTON. 

T. HOLLAND. 
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VIII. H. B. Lord Chelmsford’s Minute, 
dated March 5, 1919. 

I feel it right to append a minute to this despatch, not of 
dissent but by way of personal explanation. 

In 1916 my Government forwarded a despatch to the 
Secretary of State framing an announcement of policy and 
the first steps to be taken in pursuance of the policy enun- 
ciated. The despatch was subjected to criticism — criticism 
which I accept as sound — that it failed to fix the enlarged 
Councils with responsibility. A mere increase in numbers it 
was said did not train Indians in self-government It did not 
advance this object unless the Councils were at the same time 
fixed with some definite powers and with real responsibility 
for their actions. 

It is to my mind clearly evident that such criticism was 
the genesis of the form of the announcement of policy made 
by the Secretary of State on behalf of His Majesty's Govern- 
ment on August 20 th. That announcement had three out- 
standing features. First, the progressive realisation of respon- 
sible government is given as the keynote and objective of 
British policy in India ; secondly, substantial steps are to be 
taken at once in this direction ; and thirdly, this policy is to 
be carried out by stages'. I think I shall not be stating the 
basic principle of this policy unfairly when I sum it up as the 
gradual transfer of responsibility to Indians. 

The Secretary of State was deputed by His Majesty’s 
Government to proceed to India to discuss the whole question 
with myself and my Government, and the results of our dis- 
cussion are embodied in the joint Report which we presented 
to His Majest3^’s Government. 

We took as our terms of reference the announcement of 
August 20th, and I confidently assert that in the proposals 
we have made we have not swerved from the terms of that 
announcement. The progressive realisation of responsible 
government is the basis of our proposals ; substantial steps to 
be taken at once in this direction are formulated ; and we 
have provided through the machinery of the Periodic Com- 
mission for the achievement of the policy announced by 
successive stagesi 
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We have not overlooked the very grave and real difficulties 
which lie in the path of the policy proposed. They are 
set out at length throughout the Report, but especially in the 
chapter entitled the Conditions of the Problem, and in my 
perusal of the criticisms of the Report I have seen no difficul- 
ties stated which we have not ourselves emphasised. As 
regards the proposals themselves no criticism which has been 
directed against them is more severe than our own statement 
of the case in paragraph 354 of our Report 

“As we have said already because it (the Report) contem- 
plates transitional arrangements, it is open to the criticisms 
which can always be effectively directed against all such 
plans. Hybrid executives, limited responsibility, assemblies 
partly elected and partly nominated, divisions of functions, 
reservations, general or particular, are devices that can 
have no permanent abiding place. They bear on their faces 
their transitional character ; and they can be worked only if 
it is clearly recognised that that is their justification and their 
purpose. They cannot be so devised as to be logical. They 
must be charged with potentialities of friction. Hope of 
avoiding mischief lies in facing the fact that they are tem- 
porary expedients for training purposes, and in providing 
that the goal is not merely kept in sight, but made attainable, 
not by agitation but by the operation of machinery inherent 
in the scheme itself.” 

I have quoted this passage to show that the Secretary of 
State and I did not shut our eyes to the very grave diffi- 
culties attendant on our scheme. But to what are these 
difficulties due ? They are not due to any perverse ingenuity 
on the part of the Secretary of State and myself in the 
framing of our proposals. They are inherent in the principle 
underlying the announcement to which we were bidden to 
give effect, vk,, the gradual transfer of responsibility to 
Indians, And I wish here to endeavour to define what I 
mean by responsibility. There has been much discussion as 
to what is meant by responsibility, responsibility to consti- 
tuents, responsibility to legislative councils and the like, and 
I cannot but think that there has been much talk and writing 
on this subject which is beside the mark, and perhaps our 
Report is equally guilty with others in this respect. What 
are we aiming at in our policy ? Surely this, that the decision 
of certain matters— I will not discuss what matters— shall 
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rest with Indians ; that in these matters it will be for them 
to “ Yes ” or No ”, and that our scheme shall provide, as far 
as possible, for everybody knowing that the decision in any 
particular matter is their decision, that the “Yes”, or “No” 
is their “Yes” or “No”. This definition of the respon- 
sibility to be attained by Indians is one to which, I believe, 
most people will subscribe, and I believe it to be the 
responsibility at which His Majesty’s Government were 
aiming when they made their declaration of policy. 

It is one thing however to enunciate a principle ; it is an- 
other thing to translate the principle into practice. The Secre- 
tary of State and I have had the task imposed upon us of 
translating the principle of the gradual transfer of respon- 
sibility to Indians into practice. We explored every road, 
we followed up every path which seemed to lead to the goal 
we had in view, but we always came back to this, — that if res- 
ponsible government is to be progressively realised through 
the gradual transfer of responsibility, as defined above, the 
only method by which this can be attained is one which 
involves the division of the functions of government between 
two different sets of authorities, a method which has been 
compendiously styled “ dyarchy 

In a unitary government, short of a unitary responsible 
government, you cannot fix responsibility upon Indians. 
You can associate Indians with the Government, but you 
cannof fix them with responsibility in the sense that any one 
can see at a glance that the decision in any particular case is 
their decision. Moreover, in a unitary government there is 
no room for the gradual transfer of responsibility. There is 
only one step from irresponsibility into the full responsibility 
which responsible government connotes. By the dyarchic 
method, however, you can insure full responsibility in certain 
subjects, with machinery to extend that responsibility to other 
subjects as occasion permits. The division of subjects 
between the official portion of the Government and the Indian 
portion of the Government insures that each portion is fixed 
with responsibility for its action in the sphere allotted to it. 
Such a division is full of difficulties as critics of our scheme 
have not failed to point out, but they are the price which 
we must be prepared to pay, if we are to translate the prin- 
ciple underlying the announcement of August, 1917 into 
practice, and make the transfer gradual 
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I think I may l3ring out in greater relief the broad differ- 
ences between the schemes of unitary government and 
dyarchy, if I analyse the scheme propounded by five Heads of 
Local Governments which is forwarded with the despatch. 

I welcome the scheme because it is possible from a com- 
parison between it and the scheme of the Report to 
appreciate the issue between a unitaiy and a dyarchic 
government. 

In paragraph 3 of the minute it is said — While the an- 
nouncement of His Majesty’s Government in Parliament 
rightly placed the association of Indians with the Government 
in the foreground of the policy, the idea of association has 
been overshadowed and obscured by the idea of respon- 
sibility.” 

His Majesty’s Government are the sole judges of what was 
meant by the announcement of Au^st 20th. I have at the 
beginning of this minute discussed what I believe to be the 
genesis of the announcement of August 20th and what I regard 
as its main features and its underlying principle. 

If I am wrong as to these, the foundation of the arguments 
in the preceding pages disappears, but I will examine the 
scheme of the Heads of Local Governments on the assump- 
tion that I am correct. 

The main features of the scheme may be said to be — 

(1) A Council of equal numbers of officials and non-offi- 

cials, the latter selected from elected members, 

(2) No division of subjects. 

(3) Legislative Council to be as in the Joint Report 

(4) The Governor to have powers to overrule his Exe- 

cutive Council under section So of the Government 
of India Act, 1915. 

(5) Legislation to be as in Joint Report Grand Com- 

mittee to exist, but the Governor to have a free 
hand in the selection of members nominated for it 
and Governor to have powers of certification in the 
terms of section 50 mentioned above. 

(6) Budget to be voted by the Legislative Council, but' 

Governor to have power to restore any item in 
terms of section 50. 
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It can, I think, be seen at once that the pith of the scheme lies 
in the constitution of the Executive and in the non-division 
of subjects. The other features are either those of the Joint 
Report or modifications of it Can it be said that in the 
Unitary Executive as proposed it will be possible to fix the 
Indian portion of the Executive with responsibility in the sense 
in which I have used it in this minute, vijy,, that it will be for 
them to say “ Yes ” or “ No ” in certain matters and that 
everybody will know that the Yes ” or “ No ” is their Yes 
or “No’’. Their position will not be different from that 
enjoyed by Indian Members of Executive Councils at the 
present moment, under which the predominance of the 
British element always shields the Indian Member from any 
direct responsibility in respect of actions of the Government. 
He can always point to the majority against him as respon- 
sible for the action taken. 

Again, on the assumption that “ the gradual transfer of 
responsibility ” is the basic principle of the announcement, 
I believe that under the scheme of the Heads of Local 
Governments there can only be one step from a position of 
irresponsibility to one of full responsibility. Under this 
scheme advance can only be by an increase of numbers of 
Indians in the Executive Council and granted that the initial 
numbers of British and Indians are two and two, an increase 
of one to the Indians places them in full control. Let me 
quote from the minute of dissent of Lord-Ronaldshay and Sir 
Edward Gait to the scheme under discussion. “It is true 
that if the scheme of the Joint Report be adopted, there will 
be continued agitation for an increase in the number of trans- 
ferred subjects. But under the alternative scheme there will 
be an equally strong agitation, for an increase in the number 
of non-official Members of the Government ; and concession 
to 4 hat agitation would be far more dangerous, as it would in- 
volve a sudden transfer of alhpower from the official to the 
non-official members, subject to the power vested in the 
Governor by section 50 of the Government of India Act, 
which however he could exercise only on very special occa- 
sion.” 

It still remains for me to examine the position of the 
Legislative Councils under this, scheme. The Heads of Local 
Governments rely on the machinery of the Grand Committee 
and the use of the certificate to carry their affirmative legisla- 
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tion. In so far as they find themselves able to use this 
machinery in the whole domain of government, they will re- 
duce the Councils merely to bodies of irresponsible critics to 
whom no power is given, in whom no responsibility is fixed, 
but whose numbers are materially increased. In so far as 
they do not use the machinery they will reproduce the posi- 
tion of Canada described in the Durham Report — an irre- 
moveable executive and an irresponsible but supreme legisla- 
ture. It might be said that this same argument recoils on 
my head in respect of our treatment of reserved subjects. But 
to this objection I would point out that we have advisedly 
not introduced the principle of responsibility into that sphere 
while in the sphere of the transferred subjects the principle 
has full play. 

The potentialities of friction, which are predicated for the 
dyarchic scheme, will thus, to my mind, be equal if not gi'eater 
in their proposals and the saving grace of responsibility will 
find no place. 

One more, — I have seen schemes under which a combi- 
nation of division of subjects with a unitary executive is 
proposed, I Vould ask those who suggest such schemes to 
test them by the two principles, which I understand are basic 
in the announcement, of fixation of responsibility and of 
gradual transfer of responsibilitj.^ I do not believe they will 
survive the test. But let me state the problem in another 
way. The division of subjects is incompatible with Unitary 
Government The moment you divide subjects you neces- 
sarily divide the Government, otherwise there is no meaning 
in the division. You divide subjects in order to allocate those 
which are to be under the control of the Legislative Councils 
to Members of the Government who would owe allegiance to 
the Councils. By division of subjects then you at once intro- 
duce dualism into the Government, and have two portions of 
one Government owing allegiance to different authorities. 

I have confined myself in this minute to the one point 
whether or not the advance is to be by way of the gradual 
transfer of responsibility. This to my mind must be settled 
before it is profitable to discuss the details of the proposals* 
I have traced the history of the promulgation of this princi- 
ple. It is for His Majesty’s Government to decide whether 
I have traced it aright and whether I have correctly interpret 
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ted their -announcement of August 20 th. The idea of res- 
ponsibility was, as I believe, introduced into that announce- 
ment deliberately and I have endeavoured loyally to carry it 
out in the proposals for which the Secretary of State and I 
were jointly responsible. I leave it then for the decision of 
His Majest37'’s Government, but I earnestly press upon them 
the imperative necessity of action in fulfilment of their an- 
nouncement. I agree with the opinion expressed by His 
Excellency the Governor of Bombay, in a note written to me 
in connection with the Conference of Heads of Provinces, that 
‘‘ time is a factor of vital importance in the consideration of 
the whole question of Reforms,” ‘‘ I am convinced,” he says, 
“that delay is a greater danger even than an imperfect 
scheme, and that those of u.s on whom must fall the heavy 
burden of putting the reforms schemes into actual operation 
will be better able to work an imperfect scheme with the good- 
will and confidence of all concerned than to operate a more 
perfect scheme — if one can be devised— when confidence and 
good-will have been broken and alienated by disappointment 
and delay.” 

One last word. — The Secretar)^ of State anc| I asked for 
publication of our Report because, as we said, “ our proposals 
can only benefit by reasoned criticism both in England and 
India, official and non-ofificial alike.” That criticism, so far 
as India is concerned, has been received and along with my 
colleagues in the Government of India I have carefully weigh- 
ed it. The results of our consideration are embodied in the 
amendments suggested by us in our despatch. We have not 
departed from the underlying principles of the Report, and I 
believe that we have done much to clarify and strengthen the 
proposals as a practical scheme. 


CHELMSFORD. 
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IX. Minute of Dissent by Sir 0. Sankaran 
Nair, dated March 5. 1919, 

I. The policy of His Majesty’s Government has been 
announced to be ‘‘the progressive realization of responsible 
government in India as an integral part of the British Empire.” 
Some critics are apparently of opinion that this means the 
complete, though gradual, transfer of control from Parliament 
to legislatures in India, The words that India should be “an 
integral part of the British Empire” appear to me to forbid 
such an interpretation. As long as India remains an integral 
part of the British Empire, the paramountcy of Parliament 
must be recognised and maintained. Limitations may possi- 
bly be placed upon the exercise of the powers of Parliament 
by practice and well-understood conventions. In fact ‘the 
control of Parliament’ may have one meaning in certain 
colonies and another meaning elsewhere. But the* legal right 
of Parliament at any time to interfere with the Govern- 
ment of India must, for various reasons which it is unneces- 
sary here to enumerate, be beyond doubt. What in my 
opinion “responsibility” implies is the. subordination of 
the executive to the legislative council composed of the 
representatives of the people. For the purpose, it makes 
no difference whether they are governments nominated by 
the legislative council or not. The essential point is that 
they must carr}^ out the will of the legislature in every 
respect. 

The proposals made by my colleagues tend to the diminu- 
tion of Parliamentary control not for the purpose of trans- 
ference of such power to the legislative councils of the country, 
but to the executive governments in India. What the Indians 
desire is not that Parliament should siUTender in favour of the 
executive governments its power of control, but that it should 
delegate it to popular assemblies in India when it should think 
it proper to do so. During the period of transition, Parliament 
or any authority in England which faithfully represents Parlia- 
ment might interfere with the exercise of any delegated 
authority by the legislative assemblies in India at the instance 
of the executive authorities or otherwise. I do not think that 
well-informed moderate Indian opinion will raise any objection 
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to a real intelligent control by Parliament in Indian affairs. 
So far as I know, they rather invite it This difference of 
opinion will be found to explain a great deal of the differ- 
ences between many of the proposals put forward respec- 
tively by the Government of India and by the Congress 
Party. The India Office, with the Secretary of State, 
as at present constituted, does not faithfully represent 
Parliament. 

2. Another criticism in opposition to this announcement 
and the steps proposed to be taken under it is, that it is hope- 
less to introduce into India a government responsible to the 
people of the country, as any system of government other 
than that of absolute monarchy was unknown in India. and is, 
entirely foreign and repugnant to the genius of the people. 
Those who advance this objection apparently ignore the 
influence of education, environment, association, political 
evolution, time spirit, etc. Besides as a matter of fact non- 
monarchical forms of government are not foreign to the 
genius of the people. I shall confine myself to the testimony 
"of European writers. According to Professor Rhys Davids 
“the earliest Buddhist records reveal the survival, side by side 
with more or less powerful monarchies, of republics with 
either complete or modified independence.’' He also says : 
“The administrative and judicial business of the clan was 
carried out in public assembly at which young and old were 
alike present in their common Mote Hall at Kapilavastu. A 
single chief— how and for what period chosen we do not know 
— was elected an office-bearer, presiding over the sessions, and 
if no sessions were sitting, over the State. He bore the title 
of Raja, which must have meant something like the Roman 
Consul or the Greek Archon.” The Greek writers refer to 
tribes who dwelt “in cities in which the democratic form of 
government prevailed” (Ancient India, Alexander’s Invasion, 
McCrindle, page 292). There is also a reference to another 
tribe “where the form of government was democratic and not 
regal” Various other tribes who opposed Alexander are re- 
ferred to as living under a democratic form of government 
(see Arrian Anabasis : McCrindle, page 1 54), Diadoros speaks 
of a Patala as a city “with a political constitution drawn on 
the same lines as the Spartan ; for in this community the 
command in war is vested in two hereditary kings of two 
different houses, while a Council of Elders rules the whole 
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State with paramount authority/’^ The latest authority that 
I know of on the subject is Mr. HavelLf He says : *The 
common belief of Europe that Indian monarchy was always 
an irresponsible and arbitrary despotism is, so far as concerns 
the pre-Muhammadan period only one of the many false con- 
ceptions of Indian history held by Europeans.” “It will be a 
surprise to many readers to discover that the mother of the 
Western Parliaments had an Aryan relative in India, showing 
a strong family likeness, before the sixth century B. C. and 
that her descendants were a great power in the state at the 
time of the Norman conquest.’^ (a) “The liberty of the 
Englishman was wrung from unwilling rulers by bitter strug- 
gles and by civil war. IndiaA Aryan constitution was a free 
gift of the intellectual to the people ; it was designed not in 
the interests of one class, but to secure for all classes as full 
a measure of liberty and of spiritual and material possessions 
as their respective capacities and consideration for the com- 
mon weal permitted.” Megasthenes refers to the assemblies 
in Southern India also controlling and even deposing kings. 
How long these forms of government subsisted, it is now not 
easy to say. It certainly prevailed on the West Coast of 
India among the Nairs at the time of the Portuguese invasion. 
The Portuguese Writer speaks of the “Parliament” which con- 
trolled the Kings (cited in Logan’s District Manual of Mala- 
bar). The Jirgahs on the North-West of India which in the 
British territories now consist of the nominees of the Deputy 
Commissioner or Commissioner are the representatives of the 
old tribal assemblies which settled questions of war and peace 
and other important questions of government Across the 
frontier the Jirgahs still exercise in some places those rights. 
The political conditions in India were not favourable for the 
survival of democratic institutions. That the spirit of popular 
government had not died when the British Government took 
possession of the country is however clear. 


, * I omit all references to the Vedas, Mahabharata and the other Indian 
incltiding Buddhistic authorities which are all referred to, along with what I 
have cited above, in two forthcoming works by K. F. Jayaswal and Dr. Bhandarkar 
respectively which will he shortly issued by the Calcutta University ; and some of 
them also by Pramathanath Banerjea in his “Public Administration in Ancient 
India.” 

j* E. B. Havell. “The History of Aryan Rule in India” Ilarrap & Company 
(i8i8). (fli) Intro. XIII. 
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‘ 3. It can scarcely be denied that in the ordinary villages 
a democratic form of government prevailed when the British 
took possession of the country. “ Neither ancient nor 
modern history in Europe can show a system of local self- 
government more scientifically planned, nor one which provi- 
ded more effective safeguards against abuses, than that which 
was worked out by Aryan philosophers as the social and 
political basis of Indo- Aryan religion.”^ The Fifth Report 
of the Select Committee of the House of Commons accurately 
describes how the village republics had survived invasions, 
convulsions and monarchy after monarchy. On this question 
Sleeman’s Travels and Max Muller's ‘ What India can teach 
us ’ may be referred to. These village assemblies adminis- 
tered justice — both civil and criminal The supreme govern- 
ment dealt with them and not with the inhabitants of the 
villages. They apportioned the revenue or tax among the 
inhabitants. They owned the public lands, and not the gov- 
ernment They consisted of elected members. We have got 
the election rules, containing the qualifications, disqualifica- 
tions, etc., in detail of the electors of long long ago preserved 
in inscriptions.f But they were incompatible with the 
revenue system of the British Government and with their 
administration of civil and criminal justice. The. old village 
officials were converted by our government into government 
servants and became, according to popular view, government 
tyrants. The village entity was not recognised and in some 
provinces was destroyed by legislation. The common lands 
became government lands. The so-called village organisa- 
tions which are the creation of British legislation or adminis- 
tration bear no resemblance to the ancient assemblies. It is 
impossible for any one who has even cursorily studied the 
history of village assemblies to maintain that the spirit of 
popular government has died out among the people. 

4. Every Indian lawyer knows the* caste assemblies 
which settle caste disputes often involving ownership to pro- 
perties of great value. The argument from administration of 
justice also seems to be a conclusive answer to those who 


• E. B. Havell. “ The History of Aryan Rule in India ” Harrap & Company 

t See Ancient India by S. Krishnaswami Aiyangar, with an introduction 
by Vincent A, Smith, page 169. 
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maintain absolutism as an essential feature of Indian polity. 
We now administer the Hindu laws of inheritance and certain 
other laws which are inseparably bound with the law of in- 
heritance. Yet they are not laws which, so far as we know, 
had the sanction of any sovereign. They were framed by 
great law-givers, not kings, and those laws were applied by 
caste or village assemblies to cases of individuals that came 
up before them. It is not right to say that any system other 
than that of absolute monarchy is repugnant to Hindu genius. 

5. Besides, apart from the ideas and traditions which 
Indians have inherited with their respective civilizations, they 
have also imbibed the ideas of representative institutions 
under British Rule, For the last thirty-five years they have 
been more or less familiarized with elected or representative 
Municipal Boards and District and Taluq Boards, Congresses 
and Conferences. They have been praying for the introduc- 
tion of representative Legislative Councils. And there is no 
form of Government which appeals more to the thoughtful 
among Indians to-day than a Government where the repre- 
sentatives of the people would sit to decide questions which 
affect the people. 

It is important to note the growth of Indian public opinion 
on this question in order to judge what measures of reform 
are needed in the present condition of India and what are 
likely to satisfy that opinion. 

My colleagues have not attached due weight to these con- 
siderations and have accordingly proposed various modifica- 
tions which would make the Reforms Report scheme incon- 
sistent with the announcement of the 20tb August and utterly 
inadequate to meet the needs of the situation. To show this, 
I shall first state the proposals in the Reforms Report, and 
before dealing with the modifications proposed by my 
colleagues, draw attention to the conditions of the problem as 
they have developed during the last thirty years, which, in 
my opinion, have not received due consideration. 

The Scheme— The Government in the 
Provinces. 

6. The proposals in the Report may be divided into three 
broad divisions (i) Certain departments of government, say 
local self-government, etc., are to be placed under the control 
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of Indian “Ministers” who will be responsible to legislative 
councils in the provinces composed of a large majority of 
members elected by the people and therefore entitled to be 
called themselves their representatives. Those departments 
are to be administered by the Minister under the general 
supervision of the Governor of the Province. 

(2) Other departments, which will consist of what are 
called “Reserved” subjects are to be administered by an Exe“ 
-cutive Council composed of one official, preferably an English 
Civilian, and one Indian appointed on the recommendation 
of the Governor. The Minister and the Legislative Council 
are to exercise considerable influence in the administration of 
the “ Reserved ” subjects as the entire body consisting of the 
Executive Council and the Ministers are to form one united 
government deliberating jointly in all important matters, 
though the decisions are to be taken only by the executive 
authorities in each department ; there is to be only one com- 
mon budget for both in the settlement of which, in cases of 
differences of opinion between the Minister and the Executive 
Council, the Governor is to have the deciding voice. The 
budget so settled may be modified by the Legislative Council 
in any way they like, subject to the power of the Governor to 
restore any provision in the budget which he might think it 
necessary to do in the interests of the “Reserved” subjects. 
And finally no taxation in any instance is to be imposed 
without the consent of the Minister, It will thus be seen that 
these provisions give the Minister and the Legislative Council 
considerable influence in the administration of the reserved 
subjects ; and the Executive Council is thus, though indirectl)’, 
made amenable to the influence of the Legislative Council in 
various important respects. In view of what I consider the 
retrograde proposals which are now being put forward by the 
Government of India, these proposals about reserved subjects 
are very important. Periodical enquiries are to be made by 
Parliamentary Commission for the purpose of removing sub- 
jects from the “ Reserved ” list into the “ Transferred ” list. 
The success of the Minister and of the Legislative Council in 
dealing with transferred subjects might not in itself consti- 
tute an adequate ground for the transfer of any of the 
reserved subjects which would ordinarily be of a very differ- 
ent kind. It is only the nature of the advice offered by the 
Minister and the Council and the' influenc«^ brought by them 
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to bear upon matters relating to the reserved subjects that 
would furnish the Commission with satisfactory reasons for 
their fitness for administering subjects so far withheld from 
them. These provisions, therefore, as to unity of govern- 
ment — the influence of the Minister and the legislature over 
the reserved subjects — form an essential part of the .scheine 
of the Reforms Report. From the Indian point of view, 
their importance is still greater. The reserved subjects will 
naturally consist of various and important subjects in which 
great administrative and other improvements, according to 
public opinion, are necessary. These provisions will enable 
the Legislative Council and the Minister to insist upon 
the various necessary and beneficial reforms, with the result 
that if those reforms are not carried out, the Commission of 
Enquiry will be able to hold the executive council respon- 
sible for the short-comings of the administration and- 
will feel justified accordingly in transferring the govern- 
ment of those subjects to the Minister and the Legislative 
Council. 

(3) There is a third class of subjects which are under the 
control of the Government of India, who are to be responsible 
only to Parliament. They have no responsibility in any 
sense to the Legislative Council ; but the Indian element is 
to be materially increased both in the Executive and the 
Legislative Councils so that they might materially influence 
the decisions of the India Government 

It is also a feature of the report that the Government of 
India are to retain within their control as few subjects as 
possible, ix.y those which are necessary for peace, order and 
good government of the country. Therefore as large a 
devolution to the provincial governments as is compatible with 
this obligation of the Government of India is to be carried 
out It will be seen that this follows necessarily from one of 
the main conditions of the problem that under the existing 
system reforms are diificult, if not impossible. 

7. I accept these principles and also generally the scheme 
in so far as it refers to the provinces. I shall have to suggest 
a few modifications but they will be strictly consistent with 
these principles and in fact are only intended to cany them 
out a little further in their application to the provincial 
Governments, but as will be shown pre^^ently my colleagues haVe 
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considerably modified the scheme. According to the scheme 
as modified by them there is really no responsibility left so 
far as the transferred departments are concerned, and so far 
as reserved departments are concerned the influence of the 
Minister and the Legislative Councils has been eliminated. 
The justification for their proposals is the assumption made 
by them, that those to whom powers would be transferred 
according to the scheme are an oligarchy who may use them 
to the detriment of the masses, that the demand for reform 
emanates only from a small and comparatively insignificant 
class, that political progress will be accompanied with loss of 
efficiency and that ^the administration which has hitherto 
been conducted according to British standards and ideals 
will gradually acquire what is called an Indian character. 
In the reforms report also there are indications that these 
views may have influenced its authors in restricting the scope 
of reforms. With reference to this the following facts have 
to be borne in mind. 

8. The Indian National Congress was started in the 3^ear 
1885 to divest the Government of India if possible of its 
autocratic character and to make it conform to English 
standards and ideals. For this purpose it was hoped that 
the representation of grievances to the Indian and the British 
Government by themselves and by elected members in the 
Legislative Councils would secure their redress. The first 
Congress demanded an enquiry into the working of the 
Indian administration on account of the deterioration of the 
condition of the people. The second Congress which met at 
Calcutta in 1886 and which was really "the first Congress 
composed of delegates from the various parts of India, after 
passing a resolution of congratulations to her Majesty, passed 
the following resolution : — 

“ That this Congress regards with the deepest sympath\^ 
and views with grave apprehension the increasing 
poverty of vast numbers of the population of 
India, and (although aware that the Government 
is not overlooking this matter and is contemplating 
certain palliatives) desires to record its fixed con- 
viction that the introduction of representative 
institutions tvill prove one of the most important 
practical steps towards the amelioration of the 
condition of the people.” 
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It will be observed that representative institutions were 
demanded in order to deal efectively with the increasing 
poverty of India. It is also remarkable that many amend- 
ments were proposed putting forth palliatives for the poverty 
of the masses like the permanent settlement, wider employ - 
ment of Indians, encouragement of indigenous trade, etc, 
but they were all rejected, and the above-mentioned resolution 
was carried. 

The official report of the third Congress recorded that, 
‘The Indian community despair of obtaining any material 
alleviation of the misery they see around them, until they can 
secure a potential voice in the administration.'"’ And it was 
added “ It is this conviction, ' more than anything else, 
that is giving such an intense earnestness to their efforts in 
the direction of representation.” .Accordingly, when General 
Booth of the Salvation Army, commending “ to the attention 
of Congress the claims of the millions of India’s starving 
poor,” suggested certain schemes, the seventh Indian National 
Congress passed a formal resolution that the relief of the 
millions of half-starving paupers, whose sad condition consti- 
tutes the primary raison d'etre of the Congress, cannot be 
secured by any palliatives ; and said, “ it is only by modify- 
ing the adverse conditions out of which this widespread 
misery arises, and by raising the moral standard of the people, 
that any real relief is possible. As regards the first, the 
Congress programme now embodies all primarily essential 
reforms ; as regards the second, in every province and in 
every caste, associations, public or private, are working with 
a yearly increasing earnestness.” 

9. Among the reforms which the Congress from that 
time up to the present have been pressing are compulsory 
primary education in the interests of the masses, technical 
education for industrial development, local self-government, 
mainly in the interest of sanitation, etc., separation of judicial 
and executive functions for better administration of justice, 
reform of the land revenue system, abandonment of the theory 
that land forms the private property of the Crown to be dealt 
with by the executive at its pleasure and the recognition of 
national ownership of land by bringing what are called the 
Revenue settlements under the control of representative 
Legislative Councils, a far larger admission of Indians into the 
pilWic services without racial distinction. These are some of 
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the most important of the reforms which have been put 
forward. 

These and other reforms were pressed upon the attention of 
Government by Indians whose capacity was undoubted, who 
subsequently rose high in Government services and with abi- 
lity which left nothing to be desired. There was agitation 
not only on the Congress platform but elsewhere also. Subse- 
quently in the Legislative Councils the elected members conti- 
nued the process but all this was scarcely of any avail. 
The result on the other hand was a stiffening of the Civil 
Service opposition to Indian progress mainly on the ground 
that English ideals are not suited to India. Gokhale said that 
unanimity in expressions of good-will, various proposals of 
reform by individuals, general opposition to every particular 
proposal, indifference, if not refusal, to carry out the clear in- 
tentions and orders of the British Nation have characterised 
the attitude of the Civil Service. The Indian politician who 
has taken any part in Indian public life or who has any ex- 
perience of the real government of the country, came to the 
conclusion that under the Indian Civil Service who form and 
carry on the real Government, no real progress which in the 
present circumstances of the country is indispensable, can be 
expected. The result on the part of the constitutionalists is a 
demand for reforms of the character now put forward. The 
grievances due to the alleged mis-goveniment and the ap- 
parent hopelessness of their redress under the existing condi- 
tions are responsible for sedition and revolutionary move- 
ment ; latterly, the natural desire for self-Government and the 
forces that have been let loose since the war have reinforced 
the claim for reform. This general demand had not its origin, 
as stated in the Reforms Report, solely or mainly in the desire, 
however natural, of the English educated Indians for an in- 
creasing share ift the administration or for self-Government, 
though no doubt there were a few advanced thinkers who 
might have put forward Home Rule even thirty years ago. 
Reform was at first regarded simply as a means to improved 
administration according to English ideals and is even now so 
held by a considerable section. Matters have now, however, 
assumed a different aspect and the association of Indians in 
every branch of Government and self-Government are regard- 
ed as an end in itself and the only panacea for the evils com- 
plained of. 
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10. The opponents of this movement maintained that the 
Congress was started by the Bengalis and the Brahmins oi 
South India, and that India as a whole was not with them. 
The Mahrathas were invited to declare that they had nothing 
to do with these Bengali and South Indian agitators. We 
know now the answer. .The Mahomedans were warned that 
the Government might tolerate the agitation carried on by 
certain classes, but they, the Mahomedans will not meet with 
the same tolerant reception. No efforts were spared to inform 
them that the Congress was hostile to them. The exigencies 
of controversy alone can now represent the attitude of the 
Mahomedans as hostile to reforms Indeed their advanced 
section asks for reforms more far-reaching than any that the 
Hindus claim. Anti-Congress politicians were certain that 
the races like the Sikhs and other Punjabis at least are bound 
to be opposed to Home Rule. It is doubtful now whether 
there are stronger adherents to Home Rule than those in the 
Punjab. At the last Congress in Delhi it was the determined 
attitude of the Punjabis that forced the Congress to demand 
reforms far in excess of those in the Reforms Report The 
Non-Brahmins and the Depressed Classes have awakened to a 
sense of their political helplessness and to their wretched con- 
dition, and no longer content to rely upon the Government 
which has left them in this condition for the past hundred years, 
claim a powerful voice, in the determination of their future. 
It is enough to say that they want half the Members of all 
the Executive Councils, including the Viceroy’s, to be Indians, 
and an elected majority in all the Legislative Councils, with- 
out the checks provided by the Grand Committees and State 
Councils, their interests being adequately protected by what 
is called communal representation. The demands for a large 
measure of reform varying from Home Rule to the demands of 
:he depressed classes as stated above have now become general. 

il. After the Mutiny, Sir Sayyad Ahmad pointed out 
that it was absolute ignorance on the part of the Englishmen 
3f the real condition of the country that was responsible for 
:he Mutiny, and he advocated the appointment of Indian 
members to the Legislative Councils to give the English rulers 
nformation of the needs of the country. The men nominated 
3y the Government proved utterly useless for the purpose. 
>Iomination was found to be an absolute failure. The Con- 
gress then claimed a representative element in the Legislative 

i6i 


II.— 21 : 



THK INDIAN CONSTITUTION. 


Councils in the hope that if the authorities were kept well- 
informed by the authorised representatives of the nation, the 
condition of the masses of the country would be vastly im- 
proved, Lord Lansdowne introduced an elected element into 
the councils, . bltt -there was no real improvement. All their 
efforts for more than fifteen years proved abortive. They were 
told that they did not know the conditions of the country 
themselves ; that the officials knew better ; and against their 
strong protests measures were enacted and a line of conduct 
pursued which led to the growth of sedition in the country. 
Lord Morley then enlarged the Legislative Councils to provide 
real representation of the various classes of the people so that 
the same reproach might no more be levelled that the Coun- 
cils did not represent the real voice of the nation. He pro- 
vided for resolutions to be moved in the council so that the 
Indians might be able to formulate their views for the consi- 
deration of the officials, and the officials might be enabled to 
give their reasons in reply. He also provided, what is equally 
important, for the appointment of Indians to the Executive 
Councils so that they might press acceptance of the popular 
views upon their colleagues. This experiment has been tried 
also for a sufficiently long time only to prove its futility ; and 
not only the Congress and popular leaders of the country but 
all thinking men in India have come to the conclusion that 
the existing machinery is insufficient for the peaceful and 
good governance of the country. 

The Reforms Report, therefore, is not only quite right in’ 
dwelling upon the political consciousness of the people quick- 
^Ded by the recent events in Europe which demand great 
political reforms, but it has minimised very much the intensity 
and volume of that political consciousness. The Report is 
also quite right in pointing out the growing discontent and 
the widening gulf between the officials and the non-officials 
due to the inutility of the Legislative Councils. I think, 
however, that it has not brought out sufficiently that this is 
due to the official attitude. I have not thought it necessary 
to dwell upon the other reason which has been assigned for 
reform that it is extremely difficult, if not impossible, to ini- 
tiate or to carry out any progressive policy under the present 
constitution of the^ governments in India which has been 
explained in detail in the Report, as this is generally admitted 
to be the case. 
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12. I have referred to the reasons for reform which have 
been advanced in the Report and they make out a case 
for a great change, but in the opinion of the political 
leaders i-eform is imperative for another reason. It is required 
in the interests of peace, order and good government, effi- 
cient government according to English ideals. The present 
system has proved inefficient. The plague disturbances in 
the Bombay Presidency would not have been allowed to take 
place under any democratic or popular government. The 
Tinnevelly riots and the murder of Mr. Ashe in the Madras 
Presidency were due to the latter’s interference with Chidam- 
barum Pillai’s efforts to improve the lot of the millhands and 
with the Swadeshi Steam Navigation Company. This again 
would not have been possible under the ordinary conditions 
of good government. The occurrences in East Bengal which 
were the immediate cause of seditious and revolutionary 
movements also would have been practically impossible under 
a Jlopular government The Punjab unrest in 1907 had its 
origin in a legislative measure which was vetoed by the Im- 
perial Government on account of the opposition of the sepoys 
and the military classes. The bills now before Ihe Legis- 
lative Council to deprive a person of the protection of the 
ordinar) courts of law and of the safe-guards which, in civi- 
lized countries, have been found necessary to protect the 
innocent, and to place personal liberty, freedom of the press 
and speech under the control of the executive, is proof of the 
necessity of radical reform of a system responsible for a situ- 
ation which has, in the opinion of Government, rendered such 
legislation necessary. 

The troubles consequent upon the division of societ}/ by 
races, castes and creeds, far from being any impediment in 
the way of reform, calls imperatively for great political 
reforms ; and there is very good reason to believe that if the 
leaders of the various communities are left to compose ' the 
differences themselves, such conflicts will be far raider, if they 
will not entirely disappear. 

Great constitutional reforms are also essential in the 
interests of the masses of this country. The educated classes 
have failed in their endeavours to bring about any substan- 
tial amelioration in their condition. Not only have the 
Government not taken the necessary steps, but they have not* 
supported the efforts of the educated classes. 
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Further, the various reforms that are long overdue also 
call for a change in the constitution that would render their 
realization | 3 robable. Promises made as regards the admis- 
sion of Indians into the public services without racial distinc- 
tions have not been kept. Reforms in the land revenue 
administration which are indispensable were promised by 
the Government, and the promise has been withdrawn. The 
separation of judicial and executive functions was pi'omised 
by the Government of India, It has not yet been effected. 
The orders of Lord Ripon and of Lord Morley about local 
self-government have been practically disregarded. The 
wishes of the King-Emperor as regards education have not 
been carried out. Steps necessary for the revival of industries 
have not been taken. In all these we have now passed 
beyond the stage of promise and without actual perfoiinance 
no weight would be given to our declarations. 

It is under these conditions that the Congress and the 
Muslim League and the non-official representatives of 1‘he 
Legislative Council formulated their demands for represen- 
tative legislative councils, for responsible government by the 
subordination of the executive to such councils and for a far 
larger infusion of the Indian element into the executive 
councils so that the latter might not be in a position to en- 
tirely disregard the popular demand, and it was in reply to this 
demand that the British Government have promised self- 
government by instalments, substantial steps being taken at 
once to carry out that promise. 

Thus, it is not true that the reforms advocated will result 
in the transference of powers to persons who are not in- 
terested in the welfare of the masses ; and it is also quite 
feasible to transfer power to the masses themselves. The 
demand for reforms is universal, and such reforms will 
only result in the application of the British standards and 
ideals to the Governments in India. With reference to the 
official view, that they best understand and protect the inter- 
ests of the masses and that the transfer of power to the 
educated classes may result to the detriment of the masses, 

I would draw attention to the recent events in Champeran 
and Kaira, see appendix (A). They are also instructive for 
other reasons. 

Bearing all this in, mind, I proceed to consider the modi- 
fications suggested. 
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Transferred Departments. 

13. First, to deal with the “ transferred ” subjects, the 
subjects which are presumed to be under the control of the 
Ministers and the Legislative Councils. According to the 
Reforms Report, though a Governor does not occupy from 
the outset the position of a purely constitutional Governor, 
he is to refuse his assent only when the consequence of 
acquiescence would clearly be serious. I am not sure whether 
this is accepted by my colleagues (para. lOi). If it is not, 
and if they contemplate any further interference on the part 
of the Governor, I am unable to agree with them. The new 
proposals which they have made seem to contemplate such 
interference. I have no doubt it will be admitted that the 
Ministers and the Councils will not be able to carry on the 
administration with aii}^ fair degree of success unless they 
have a loyal service or services which, in their opinion, are 
competent to carry out the duties which are entrusted to 
them. Of course at the commencement, as rightly pointed 
out in the Report, to require Ministers to inaugurate their 
services for their own departments would doom the experi- • 
ment to failure ; and the Reforms Report therefore places the 
machinery of the public service, as it exists to-day, at the 
disposal of Ministers, adding also that adequate protection 
must be given to those services. The Government of India 
now give adequate protection to those services by various 
provisions to which it is unnecessary here to draw attention. 
But instead of only placing the public service at the disposal 
of the Ministers when the new scheme is inaugurated, they 
would go further and would compel the Minister to accept 
such officials to carry out their policy. The consequence 
would be that though the Minister may be saddled with 
an officer who is so opposed to the opinions of the Minister 
and of the Legislative Council that he will not loyally 
carry out the policy determined upon by them, the 
Minister is to be compelled to retain him although both the 
Governor and the Minister may want to get rid of him and 
appoint another person who they think would properly cany 
it out Thus, for instance, if the Governor and the Minister 
want to appoint a sanitary expert from England for carry- 
ing out certain sanitary arrangements, they are not to have 
that liberty, but they will be compelled to appoint a man in 
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the ordinary services. Similarly, if the Governor and the 
Minister wish to appoint an agricultural expert as the head 
of certain settlement or agricultural operations in preference 
to the Civil Service officer who will be ordinarily appointed 
to it under the rules of the service, they are not to have that 
right, but they will be compelled to accept a person who 
would in the ordinary course occupy that position. 

We have provided that the appointments of these officers 
can only be made by or with the sanction of the Secretary of 
State and subject to my rules that may be made by him, I 
would, therefore, propose that it should be open to a minister 
to appoint, with the sanction of the Secretary of State, or 
request the Secretary of State to appoint any person out- 
side the service for any post under him. The intervention of 
the Secretary of State should be a sufficient safeguard in such 
cases. 

14. This question becomes of very great importance 
when we regard their relations with the Governor. Accord- 
ing to my colleagues, the permanent heads of departments 
and the secretaries under a minister should have access to the 
Governor to bring to his notice any case which they consider 
that the Governor should see. In fact, the secretary or 
the permanent head of a department would be entitled to 
appeal to the Governor against any decision of the minister 
overruling him. My colleagues also expect that the Governor 
would direct all cases of particular types and all cases of 
major importance to be brought to him as a regular practice. 
The result would naturally be to weaken considerably the 
position of the minister in relation to his subordinates. In 
fact, he might be reduced to a figure-head by the Governor 
and the Secretary. I do not think that this could have been 
contemplated by the authors of the Reforms Report, and I 
do not think it right No secretary or head of a department 
should have any access to the Governor for this purpose. 
No one should come between him and the minister. It is one 
thing for a Governor to tell the member himself that he 
would like to be consulted on cases of a certain type, and it is 
a very different thing to allow a secretary to bring to him 
such cases for decision in appeal against a ministpr. 

15. There is another drastic change proposed by my, 
colleagues. They are of opinion that if any proposal con- 
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tained in a bill dealing with transferred subjects affects the 
peace, tranquillity, etc., of a province, or the interests of a 
specified reserved subject, the Governor should have a right 
to refer that bill to a grand committee. In actual practice 
this might practically eliminate the control of the legislative 
council over even the transferred subjects ; because almost all 
bills referring to transferred subjects maybe brought by a 
Governor, whose order according to my colleagues should 
not be open to appeal, under one or other of these conditions. 
To take a concrete instance : If a minister ivishes to introduce 
any measure dealing with sanitation or education, the Gover- 
nor might refer it to a grand committee on the ground that 
its alleged unpopularity might possibly provoke disorder. 
We may, therefore, assume that the legislative councils will 
in law be as impotent in future in transferred departments as 
hitherto, and as they will be in the reserved departments in 
the future. This is opposed to the Reforms Report and I am 
unable to accept it. * 

i6. Further my colleagues would give power to the 
Governor and the Secretary of State in certain events to 
transfer all departments from the minister to the Executive 
Council. It will be noticed that the Governor has the power to 
dismiss the minister, he has the power to dissolve the 
legislative council ; but even after this if he finds the 
legislative councils and all ministers opposed to him, they 
wmuld give this right of transfer of every department from 
the minister presuming that the Governor must be right and 
all the councils wrong. They want this as the only possible 
safeguard against a deadlock, which might be fatal to the 
administration of a province, as a deterrent to factious and 
irresponsible action ; this view is based upon a gratuitous 
assumption that actions of the legislative councils and the 
minister will always be factious and irresponsible when such 
actions are opposed to the opinion of the Governor. 

I do not think it should be in the power of a Governor or 
the Secretary of State who will be only his mouthpiece — to 
strike thus at the root of the reform scheme. This proposal 
is entirely opposed both to the letter and spirit of the 
Reforms Report, which views such proposals with disfavour; 
the Report would not give such power over the legislature 
to any executive government and would allow the same, 
’if at all, only after an open eliquiry by an impartial 
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parliamentary commission. If two consecutive legislative 
councils, composed as they would be under the scheme, came 
to conclusions directly opposed to that of the Governor, the 
presumption, in my opinion, would be exceedingly strong 
that the Governor was wrong and their views should be given 
effect to. To give, in such circumstances, this power is to go 
against the principles of constitutional government and will 
be taken as indicative of a spirit incompatible with constitu- 
tional government For any sudden emergencies, there is 
the power of ordinances, if necessary, by the Viceroy. I 
would not, therefore, allow this power more especially when 
it is proposed to confer upon the Government of India cer- 
tain powers of interference, the exercise of which would ade- 
quately meet all possible contingencies. 

17. It is proposed to give the Government of India the 
power of interference even in the case of transferred subjects 
for the following purposes : — 

(z) to safeguard the administration of Government of 
India subjects ; 

(zV) to secure uniformity of legislation where such legis- 
lation is considered desirable in the interests of 
India or of more than one province ; 

(m) to safeguard the public services to an extent which 
will be further determined subsequently ; 

(zV) to decide questions which affect more than one 
province. 

18. Again, my colleagues ^propose that if the decision 
taken in the reserved department requires, in the opinion of 
the Governor, certain action in the transferred department 
which the minister objects to take, the Governor must be 
armed with the power to issue orders in the transferred 
department. It makes no difference in this view that the 
Governor can pass an order iii similar circumstances in the 
reserved department The result of this will be further to 
curtail the powers of the minister. 

. 19. The new proposal about the allocation of the re- 
sources available for the purposes of the executive council and 
those available for the purposes of ministers completes the 
subordination of the ministers to the executive council The 
main sources of revenues, like the land revenue, in the pro- 
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vinces wrill, be under the control of the executive council while 
all the departments of expenditure, like education, local self- 
government, including public health and public works, will be 
under the control of the ministers. Tiiese are the departments 
which stand in need of development. In normal circumstances 
therefore the revenue which they require will have to be made 
good to them by the executive council. This places the 
ministers practically under the control of the executive council. 
The minister or ministers will not be able to raise money even 
by taxation without the consent of the Governor, and, as I 
have already pointed out, it will almost invariably be the case 
that the bill is one which the Governor would be entitled to 
refer to the committee for legislation. According to my 
colleagues their proposal will give the ministers a direct inter- 
est in improving the sources of revenue which are placed in 
their charge, but the sources of revenue which are capable of 
expansion will be, according to the proposals, placed not in 
their charge but in the charge of the executive council. There 
will be therefore no resources to be developed except perhaps 
excise revenue which it should not be our policy to regard as 
a source of growing revenue. Further I do not accept this 
theory that all inducement must be held out to a department 
to increase its revenue for its own benefit. My colleagues 
farther state that the official government should not have the 
power to refuse funds for the work of the popular half of the 
government, but according to the proposals the minister will 
never have that power as the final decision for taxation rests 
with the Governor and not with the minister. I do not accept 
the view which seems to result from the proposals of my 
colleagues that we should punish the people of the country for 
any dereliction of duty on the part of the minister or the 
executive council. 

20. The cumulative effect of all these provisions is to 
place the minister and the legislative council in relation to 
transferred departments not only in a position of no real 
responsibility but virtually in subordination to the executive 
council. The scheme, therefore, of my colleagues is directly 
against the announcement of the 20 th August, as it means 
altogether a negation of responsibility, and should not there- 
fore be accepted. The departments of which the minister will 
be placed in charge are bound to suffer under the proposed 
arrangement ; and I have shown in my review of the present 
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situation that they are not likely to receive any favourable 
treatment at the hands of the executive council 

In so far as this part of the scheme is concerned, my 
criticism therefore is that while the policy decided upon by 
His Majesty’s Government requires definite responsibility to 
be laid upon the ministers for certain acts of the government, 
the Secretary of State and the Viceroy would allow such res- 
ponsibility only under the general supervision of the Governor ; 
my colleagues would practically get rid of all such responsibility 
by converting the minister into a subordinate executive officer, 
and the real legislative council into a subordinate body — subor- 
dinate to the Governor and the executive council, the latter 
being without any responsibility for the consequences, — though 
my colleagues in terms disclaim any intention to create an in- 
ferior government under the superior provincial Government. 

“Reserved” Su b jects. 

21. I shall now take up the question of “reserved” subjects. 
I have already referred to the provisions of the scheme relating 
to reserved subjects, which show the nature and the influence 
or power which might be exercised by the minister and the 
legislative councils (see paragraph 6). The subject is so very 
important that even at the risk of prolixity or repetition I take 
the liberty of referring to them again for the purpose of explain- 
ing the objections that I advance to the proposals which are 
now being formulated by my colleagues. 

According to the Reforms Report, no taxation, when it 
becomes necessary even in the interests of reserved subjects, 
can be imposed in a province without the consent of the 
minister who is supposed to represent the legislative council. 
The first essential, therefore, of a popular government is there- 
by secured. Again, the entire budget, both for the transferred 
subjects and for the reserved subjects, is to be settled by the 
executive government as a whole. The minister has, thus, a 
powerful voice in the settlement of the budget, he is not a 
mere outsider tendering advice which may be acted upon or 
not according to the will of the executive council, because un- 
less he is in a position to justify the budget proposals, even as 
regards the reserved subjects, he will not either undertake new 
legislation or be able to persuade the legislative council. At 
the. same time he will not have a controlling voice so far as 
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reserved subjects are concerned, because a final decision is to 
be taken by the executive council alone. Furthermore, even 
as to reserved subjects, in cases of any disputes between the 
minister and the executive council with reference to any pro- 
vision of the budget, the question has to be decided by the 
Governor, who is also responsible for transferred subjects 
and who is to act in view of the fact that taxation, if any, 
can be undertaken only with the consent of the minister. 
The influence of the minister in these circumstances, will 
act on the reserved subjects in the direction of thrift and re- 
trenchment. Similarly, the minister will have the experience 
and advice of the members of the executive council with 
reference to his transferred subjects, and he will have to pay 
serious regard to that advice in determining the relative pro- 
portions to be divided among the transferred and reserved 
subjects ; and the influence of the executive council members 
will therefore be exercised in the direction of thrift and 
expenditure so far as transferred subjects are concerned. 
Then, again, this is a very important provision : the entire 
budget has to be submitted to the legislative council, whose 
resolutions on the budget will be binding even so far as the 
reserved subjects are concerned, unless the Governor restores 
the budget on specific grounds (paragraphs 221, 222, 256 and 
257). 

The proposals that . I have referred to above give the 
minister and the legislative councils very considerable influence 
in the most important question of finance and everything 
that depends on it concerning the reserved subjects. They 
are satisfactory and based on sound principles. All this 
influence or power proposed to be bestowed upon them in the 
Reforms Report will be eliminated if the modifications 
suggested by my colleagues are accepted. 

Modifications proposed by tfie India 
Government. 

22. They propose to omit the very important provision 
that the resolutions of the legislative council on the entire 
budget which is to be submitted to them will be binding on 
the government unless the Governor exercises his special 
right of restoring the provision in the biKlget 
ground. The Government of India 
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budget resolution only as a recommendation. To my mind, 
this is a grave departure from the scheme of the Reforms 
Report It is said that a Governor would find himself in a 
very inconvenient position if he had to over-rule a legislative 
council, and a continuance of that course if the legislative 
council persists year after year in carrying a resolution with 
reference to any particular measure would be almost im- 
possible. The very object of the provision is that in the 
absence of any strong reasons to the contrary the opinion of 
the legislative council should prevail ; and I think this 
departure from the scheme outlined in the Reforms Report 
detracts considerably from its value. 

23. My Hon’ble colleagues have followed this up by 
further modifications which practically get rid of all popular 
and Indian influence. 

Instead of one joint budget and one joint purse for the 
whole government they will create separate purses for ministers 
and executive council members, respectively, with the result 
that the budget for transferred subjects will be settled only by 
the Governor and the minister, and the budget for reserved 
subjects will be settled only by the Governor and the other 
members of the executive council. Taxation for the adminis- 
tration of transferred subjects will be left in the hands of the 
ministers ; and, similarly, taxation for reserved subjects will 
be left entirely in the hands of the executive council members. 
The rule that the resolutions are binding, unless disallowed 
or vetoed by the Governor, is not accepted by them. The 
counciFs resolutions are to have effect only as recommenda- 
tions. 

The result of all this is that so far as the reserved subjects 
are coticerned, neither the minister nor the council is to have 
any real voice in the settlement of the budget This is 
avowed to be the real purpose of the new proposals. Real 
popular influence in the settlement of the budget is, therefore, 
entirely gone. The minister or popular assembly is not to 
have the final voice in taxation, as the executive council 
member alone presents the bill for taxation, and if the 
legislative assembly does not pass it, it will be open to the 
Governor to get it passed over their heads by grand committees 
or otherwise. The influence of the minister on reserved 
subjects in the direction of thrift and expenditure also is 
removed. I think it substantially reduces the value of the 
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Reforms Scheme. I am therefore unable to accept any of 
these modifications in the original proposals A\diich are now 
suggested. 

24. The advantages of this system are said to be that the 
ministers as well as the executive council will know what 
their available resources are, what opening balance will be at 
their credit and consequently what range of expenditure they 
may provide for and at what point they must face extra 
taxation. It will secure to each department the benefit of 
any improvements which can be expected in the revenue 
departments. It will, therefore, be an inducement to expand 
and develop the sources of revenue as the fruits pf their 
labours will not be shared by the other departments. It is 
also said that each may also borrow for its own purposes. 
Assuming that there are administrative conveniences in the 
separation of revenues, these administrative conveniences 
should not be allowed to weigh for a moment against the 
outstanding fact that you thereby get rid of the popular 
influence altogether on the finances of the reserved depart- 
ments. To this great objection I find no answer forthcoming 
except that it is desirable that all the reserved subjects 
should be removed entirely from the influences of the ministers 
and of the legislative council I cannot agree to this. On 
the other side there is the objection advanced by the Congress 
that under the arrangement proposed in the Reforms Report 
the transferred subjects will only get 'The crumbs from the 
table,” and the unwelcome task of taxation is always imposed 
upon the minister, even though such taxation might have 
been necessitated by the needs of the reserved subjects. This 
argument has been availed of by my colleagues in order to 
support the scheme of a separate purse. It would be 
extraordinary if an argument intended to strengthen Indian 
influence should lead to its elimination. I have already 
referred to the safeguards provided by the scheme. No 
taxation can be imposed without the consent of the minister, 
who can earmark the proceeds of taxation. No responsible 
member of an executive council is therefore likely to press 
the claims of the reserved subjects too far, and in particular 
in view of the enquii'y by a commission after a few years ; 
and even if he does so, the final decision rests with the 
Governor, who is interested in the administration both of the 
transferred and of the other subjects Apart from all tins, 
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the legislative council will review the budget and a responsible 
Governor has to restore the provision of the budget in 
favour of the reserved subjects by overruling them. It is 
improbable, therefore, that the transferred subjects will suffer, 
and I feel strongly that this argument should not weigh in 
favour of a separate purse, which will operate far more against 
popular influence than the existing provision, The apprehension 
expressed by Indian politicians is really due to the phraseology 
in the report. To remove the same instead of stating 
that the supply of the reserved subjects will have priority over 
that of the transferred subjects, I would simply say that the 
executive government as a whole will apportion the revenue 
between the transferred and the reserved subjects. If the 
Ministers and the council members do not agree, the Governor 
has the right to decide. The effect is absolutely the same, as 
in the scheme the supply for the reserved subjects can be 
determined only by the Governor if the Minister does not 
agree. The proposal of my colleagues that the consent of the 
Governor is necessary to taxation is a part of the scheme in 
the Reforms Report whenever there are differences of opinion. 
After apportionment of the revenue, the necessity of taxation 
might be considered, the indispensable condition being that 
provided for in the Report — that there should be no taxation 
without the consent of the Minister. As to who should intro- 
duce the Bill into the Council is a matter which might be left 
to the Governor. Ordinarily, the member whose department 
needs the fresh taxation proceeds will no doubt introduce 
the Bill. 

25. I have assumed that there are administrative con- 
veniences in this separation of revenue. It is admitted by my 
colleagues that the proposals in the Reforms Report have not 
met with any criticism in India. It will not be right in the 
circumstances therefore to make any alterations. They poi nt 
out that any substantial increase in reserved expenditure will 
be at the mercy of the Minister, although Ministers may have 
no responsibility for the consequences of refusing the budget 
provision, but this is an impossible contingency, as in the 
case of ^ any dispute between the Ministers and the executive 
council the decision is left to the Governor. In order to sup- 
port their argument they have to assume that the Governor 
under his exceptional powers might insist on expenditure on 
reserved subjects being provided for in the budget leaving 
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Minister with inadequate funds for the transferred subjects. 
We are not warranted in making any such assumption, and If 
the Governor is inclined to exercise his power in that direction 
he can do it even otherwise. What is to happen if the Gover- 
nor under the powers of supervision and control which he has 
over the Minister — powers which my colleagues desire largely^ 
increased — were to cut down the funds 'available for the 
Minister even if they were not wanted for reserved subjects. 
Such assumption would render the w^orking of any constitu- 
tion an impossibility. 

Further, the income derived from the sources of revenue 
which form part of the Reserved list will, after providing for 
the administration of those subjects and of Law, Justice and 
Police, leave a large surplus which, with the normal growth of 
revenue, will be adequate to meet the growing expenditure. I 
doubt whether any taxation or borrowing for the needs of 
those Departments has been found necessary in the past or 
will be required in the future. The annual discussion my 
colleagues would avoid by settlement of Revenue for a period 
of time. This will interfere with the legitimate exercise of 
their power over finance by the Legislative Council ; such 
settlement may lead to taxation an<J borrowing when other- 
wise it would be unnecessary, and lead to unnecessary friction 
and criticism divorced from responsibility. Generally I have 
to state that my colleagues have, throughout their report, 
made assumptions which are calculated to show the apparent 
necessity of a stringent control over the Ministers. All the 
difficulties suggested by my Colleagues presuppose non- 
interference under any conditions on the part of the Gover- 
nor with the Minister and an absence of any provision enabl- 
ing the Governor to decide in cases of dispute between the 
Minister and the members of the Executive Coimcil It 
appears to me that the provisions, in the Reforms Report 
scheme form a sufficient answer to all the objections 
advanced. 

26. My colleagues are also of opinion that one more offi- 
cial, who will be ordinarily a civilian, should be appointed to 
the executive council. In the Report the transference of 
some of the functions of government to Ministers was held to 
make it “ impossible ” to retain an executive council of more 
than two members, one of whom was to be a European 
and the other an Inclian, And tins reduction of the European 
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element from two to one was regarded as equivalent to an 
increase in the Indian element. My Hon’ble colleagues, 
however, support their proposal on the ground that the Gov- 
ernor — a new man from England — will be left with only one 
European adviser as a member of his council. And it is also 
said that work can be found for one more member. It does 
not appear that the conclusion that was arrived at at the time 
the Report was framed that there will not be sufficient work 
for three members of the Executive Council is unfounded. 
Before 19 ii there were only two members. At present there 
are three. A good portion of their work will now^ be trans- 
ferred to the Ministers. I am satisfied that there is no reason, 
on the score of work, for the appointment of one more mem- 
ber. A stronger objection is that involved in the second 
reason given in the Report It will materially reduce the 
relative strength of the Indian element in the Executive 
council. An Indian member will have no chance as against 
two English official members. For consultation and advice, 
the Secretary in the Department, who will or may be present, 
will be available. Neither the adlati nor any additional mem- 
ber is required. In reserved subjects, therefore, with the modi- 
fications proposed by my colleagues with reference to budget 
and taxation, this addition of one member will practically get 
rid of the influence or power accorded to the Indians or re- 
presentative councils in the Reforms Report. In the interests 
of good government, is it advisable or necessary to depart 
from the scheme ? 

27. First, let us take the budget and ’consider the restric- 
tions on the provincial governments imposed by the general 
standing orders and the Secretary of State. The sanction of 
the Seci^etary of State is required to the appointment of any 
English officer drawing a certain pay ; to create any new post 
which would ordinarily be filled by a gazetted English officer ; 
to create any new post over a certain monthly pay ; to give 
any honorarium exceeding, I believe, a thousand rupees ; to 
make any grant of land except under very special conditions. 
The right to purchase motor cars was so much abused that 
now they cannot be purchased for public business without the 
sanction of the Secretary of State. These are only some of 
the orders ; there are many more of the same kind. All these 
indicate not only the nature of the restrictions that are imposed 
upon the provincial governments but also the close supervision 
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which is deemed necessary for the exercise of their powers. 
There is no reason to think that no such restrictions would be 
necessary in the future. We propose by these schemes to 
give the local governments enhanced powers of appointment 
— powers by which they may appoint officers drawing very 
high salaries, over even a thousand rupees. We propose 
now to give them powers to carry out schemes, without 
reference to Government of India or the Secretary of State, 
which involve lakhs of rupees. If it was necessary for the 
Government of India or the Secretary of State to exercise 
.this close supervision over the local governments in the 
interests of the taxpayer, that supervision can only be relaxed 
on the ground of increasing popular control. Lord Curzon 
has remarked, and so also I believe almost every adminis- 
trator who had to consider this question, on the growing 
tendency in every department to increase the emoluments 
and to increase the establishments. Far, therefore, from 
getting rid of the control over the budget by the LegiS'^ 
lative Council, it appears to me that the relaxations by the 
Government of India and the Secretary of State of their power 
of control and the additional powers which it is proposed to 
confer upon the local governments require not only the powers 
conferred upon the Minister and the Legislative Council by 
the Reforms Report, but additional powers. Restrictions were 
placed upon the powers of the governments in India in the 
appointments of Englishmen because it was felt that other- 
wise the Indians would have no chance at ail. 

Similarly, take the questions of industrial expansion, the 
separation of judicial and executive functions, increase of 
taxation by recurring settlements without the consent of the 
legislative councils. All these are really financial questions, 
and, under the scheme proposed in the Reforms Report, the 
popular assembly will have considerable influence in shaping 
the policy of the Government with reference to all these. 
The proposals of the Government of India will leave the 
legislative councils and the Minister without any such voice 
in the settlement of these very great questions. It is there- 
fore a considerable departure from the Reforms Report, My 
colleagues, I am afraid, do not realize the strength of the 
feeling for reform due to questions referring to these matters.# 

* See paragraphs 8 to 12 above. 
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They ignore altogether the very important considerations 
which arise therefrom. There is no split in the Congiess 
Party or, so far as I can see, among Indians on the broad 
lines of policy that should be pursued on the matters above 
referred to. The addresses presented to the Secretary of 
State and the Viceroy draw prominent attention to these 
grievances. 

I cannot help thinking, in these circumstances, that if 
these restrictions are removed we may expect great waste 
of public funds in the future and great and alarmipg dis- 
content. I would, therefore, as already stated as against the , 
new proposals of my colleagues, not only support the scheme 
in the Reforms Report so far as taxation and budget are 
concerned, but would go a little further in the same direction 
by enacting that the Governor’s power of restoring any pro- 
visions ill the budget in the interests of the reserved subjects 
should not be exercised so as to confer any benefits ' on the 
services which they would not obtain in the ordinary course, 
and the Governor should not be allowed without the sanction 
of the Secretary of State to restore any provisions in the 
interests of reserved subjects with reference to any matter 
for which the sanction of the Secretary of State is now re- 
quired. It should be remembered that in the case of trans- 
ferred subjects the council has got the powers of removing 
the Minister, and a corresponding power does not exist in 
the care of the reserved subjects. 

28. Leaving now the question of the budget, let me take 
the equally important question of peace and order. If sedi- 
tion had its origin in Bomba}’', it would be noticed that this 
was due to the harsh administration of the plague regulations 
by a Collector, which would have been impossible if the 
Indian element was powerful in the government of the 
country. Similarly the course of maladministration by the 
Government of Eastern Bengal, which was responsible for 
the growth of real Bengal sedition, would also have been 
practically difficult Under the law which we have recently 
passed and under certain regulations which were passed at 
the commencement of the last century to meet certain excep- 
tional classes of cases, it would be open to an executive govern- 
ment in a province to deprive a man of his liberty .and of his 
freedom of. speech without the orders of the magistrate or any 
other judicial tribunal. The press may also be, deprived of its 
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freedom by executive action, the ordinary courts being de- 
prived of their jurisdiction. The Governor of a province has 
the power of depriving a person who attacks him of his liberty 
of person and of his property without affording him a public 
opportunity of proving his allegations before the ordinary 
tribunals of the country. Under this law no Indian paper 
would venture to indulge in criticisms distasteful to the head 
of a province. Any agitation against the civil service or 
bureaucratic form of government would scarcely be possible 
under the civilian head of a province. The Home Rule agi- 
tation, or in fact any constitutional agitation, may be suppress- 
ed without the interference of a judicial tribunal solely at the 
instance of an executive government. In these circumstances 
it seems to me to be imperative that the Indian element and 
the popular element should be powerful in the government of 
a province. Otherwise we will certainly perpetuate all these 
evils due to the inutility of the Councils which as forcibly 
pointed out in the report are responsible for the widening gulf 
between officials and non-officials. 

Grand Committees. 

29, It is proposed to constitute grand committees out of 
the members of the legislative councils in order to legislate on 
‘h'eserved” subjects when the governor considers such legislation 
“is essential to the discharge of his responsibility for the peace 
or tranquillity of the province, or any part thereof, or for the 
discharge of his responsibility for the reserved subjects.” So 
far as the “reserved” subjects are concerned, it is said that 
such exceptional means of legislation are required on account 
of the poverty, ignorance and helplessness of the great majority 
of the population who cannot for that reason be left to the 
mercies of a legislative council who will not adequately protect 
their interests. Further, it is said that the masses themselves 
will not take any part in political life, and therefore all such 
questions concerning the revenue, those arising from the rela- 
tions of the landlord and tenant, must be retained by the 
executive government. It is also said that such power is 
necessary in order to defend British commercial interests and 
other questions concerning industries, etc. All great questions 
that arise between classes and creeds also should not be left to 
the Ordinary legislative councils. I have pointed out already that 
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it may well be doubted whether in the interests of the good gov- 
ernment of the country such exceptional powers are necessary. 
Our electorates are becoming wider ; all kinds of interests and 
views divergent among themselves are going to be represent- 
ed ; and if, in these circumstances, the government cannot 
secure any majority, the probabilities of their being in error 
are great. The grand committee, as constituted, is obviously 
intended as a check on a popular assembly, and is in itself 
therefore an undesirable institution. It creates an undesirable 
antagonism between a local executive and a local legislative 
council, and if there are other means of attaining the same 
object in view it is undesirable to retain it. I think the 
safeguard of the Imperial Legislative Council for all affirm- 
ative legislation and the powers of veto possessed by the 
Governor and the Viceroy to negative any Act which is pass- 
ed by the local legislative council, and the power of ordinance 
for urgent occasions would be amply sufficient. This would 
secure a careful consideration of a measure rejected by the 
local legislative council before its introduction into the Imperial 
■ Legislative Council. 

The objections to legislation by the Government of India 
are stated in paragraph 248 of the Reforms Report. The 
first objection advanced is that such legislation will strike at 
the root principle of provincial autonomy, according to which 
the provincial governments must be autonomous in their own 
' legislative field. Provincial autonomy was promised by Lord 
Hardinge’s Delhi Despatch of 1911 for the purpose of increa- 
sing popular control. We, therefore, do not want the so-called 
provincial autonomy if it is intended thereby to increase the 
power of the executive government over the legislative coun- 
cil. On the other hand, it is a principle recognised by the 
Reforms Report that the control now exercised by the Govern- 
ment of India and by the Secretary of State over subordinate 
governments can be relaxed only in proportion to increasing 
popular control. It is quite right, therefore, that where a 
provincial legislative council has passed a measure, the Impe- 
rial Government or the Secretary of State should interfere as 
little as possible ; but that the local executive government should 
be ^ able to get passed through a grand committee a measure 
which has been rejected by the legislative council goes against 
all these principles. There is in that case no question of real 
provincial autonomy. It must -be borne in mind that the 
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grand committee though technically a part of the legislature is 
} 3 rought into existence and will always be utilized to I'egister 
the decrees of the executive government and may, therefore, 
be regarded as its agent for enacting measures rejected by the 
legislative council. The provincial government becomes 
independent both of the provincial legislative council and of 
the Imperial Government ; whereas, the proposal I put for- 
ward retains the power of the Imperial Government, for it can 
hardly be doubted that legislation by a grand committee will 
practically put an end to legislation in the Imperial Council 

The other objection that is advanced that the Government 
of India would be very reluctant to undertake responsibility 
by legislation is in my opinion rather a recommendation than 
an objection as a legislative council should be overruled only 
in very exceptional cases. The Government of India cannot 
be accused “of ignorance of local conditions” as they will be 
acting only on the advice of the local Governments and after 
full consideration of the discussions in the loc^l legislative 
council 

Disregard of provincial wishes is a common factor whether 
the legislation is, ,by the local executive government or by the 
Imperial legislative council. The Imperial Government in 
such a case would be an arbitrator between the local executive 
government and its legislative council. The “ungrateful” 
task has to be undertaken by somebody, and it is much better 
that it should be undertaken by a Government far removed 
from local excitement The reason that such legislation is 
unpopular and controversial is only an argument for subject- 
ing it to examination by a government which is not subject to 
local temptations of prestige, power and increased revenue. 
The Imperial Government will be able to attach due weight* 
to the circumstances that may be urged by the local Govern- 
ment and the arguments which induced the local legislative 
council to reject the measure. I also disagree with the propo- 
sal to reduce the elected element in the Grand Committee. 

30. We are all agreed that the heads of provinces should, 
in future,, be Governors instead of Lieutenant-Governors 
(paragraph 218), but my colleagues are of opinion that the 
existing practice of appointing only civilians in accordance 
with the rule which requires twelve years’ service in India for 
a Lieutenant-Governorship mu.st be or will be followed for a 

i8i 



tllE INDIAN CONSTITUTION. 


l( 3 ng time to come. I regret I cannot share in this view. The 
primary consideration that should weigh with the Secretary 
of State in making the appointment is the fitness of the 
person to carry out the duties not, as hitherto, of an autocratic 
head of a province but of a constitutional ruler. The Civil 
Service generally have shown their hostility to the proposed 
reforms. They have > expressed their strong opinion of the 
unfitness of Indians to hold high appointments or to carry out 
the duties which will devolve upon them as Parliamentary 
leaders. There will be many persons therefore among them 
who are not likely to work in harmony with Indians or to view 
with sympathy their political progress, which must curtail the 
privileges hitherto enjoyed by their own service. The Secre- 
tary of State should certainly therefore take this question 
into consideration when he makes the appointment “It may 
indeed be questioned whether the life spent in the Indian 
Civil Service .is calculated, except in rare cases, to stimulate 
that part of ^ political talent which consists in the study and 
guidance of political opinion, or in the framing of the large 
legislative proposals which are from time to time needed in 
actively thinking political communities.” (a) This fact also 
will have to be borne in mind. Those civilians who are in 
sympathy with Indian progress or who can be trusted to 
work smoothly with the political machinery of the future 
under the altered conditions and who are not prejudiced by 
the feelings of hostility to the proposed reforms evinced by 
many of them may be appointed as heads of provinces. I do 
not think, therefore, that the confident expression of opinion 
by my colleagues as to the continuance of the practice hither- 
to existing is justified. 

31 , The same question arises with reference to the quali- 
fications of a member of the executive council It is intended; 
according to the Reforms Report, that one member should be 
an Indian and the other an official with qualifications of I 2 
years’ service under the Crown which is now required by law. 

I do not understand the Report to lay down that this should 
be retained as a statutory qualification, though no doubt in 
practice the qualification will be insisted upon. At present 
the appointment is in practice limited to the Civil Service. 


(a) Mr. II, A. L. Fisher : "The Empire and the Future.” 
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One can easily conceive cases where a Governor might require 
the presence in his executive council of a person of outstand- 
ing abilities in some particular line either in India or in 
England. There is no reason why the Secretary’^ of State 
should be debarred from nominating him. My colleagues are 
of opinion that there must be a statutory provision that one 
member should be an Indian and that the other should have 
the existing qualification. I doubt whether this is necessary, 

32, The only other point which I have to notice has 
reference to the right of a Legislative Council to make rules 
for its own conduct of business. Every Council ought to have 
such a right, and no reasons have been shown why we should 
insist upon the consent of the President. The rights and 
privileges of a President or of a Vice-President, in so far as 
they do not refer to the ordinary conduct of business, should 
not, of course, be interfered with. 

TiTE Government of India. 

33. The first question has reference to responsible govern- 
ment. I recognise that it has been laid clown in the Report 
that there should be no responsibility in the Government 
of India as in provincial governments, that is to say, that 
there should be no Indian Minister responsible to the 
legislature. This can be defended only on the ground that 
many of the departments of administration have been trans- 
ferred to the provincial governments, and that, those retained 
by the Government of India are far too important to be 
handed over to responsible Indian Ministers before the experi- 
ments have justified themselves in the provinces. These, of 
course, are subjects which concern peace and order and the 
good government of the country, foreign states, Army and 
Navy, and also questions in which the interests of England or 
her people are greatly involved. There are, however, ques- 
tions which only concern the internal administration of the 
country and which have been recognised as fit for transfer to 
a Minister and the legislative council. In all those cases, 
therefore, in which the Government of India retain a right to 
interfere with the transferred subjects there should be no 
objection to introducing responsibility in the central govern- 
ment. Indeed responsible government seems to be necessary 
in order to carry out the principles indicated in the Report. 
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It is proposed to allow powers of interference to the Govern- 
ment of India in the transferred departments of the provinces, 
for instance, to secure uniformity of legislation where such 
legislation is considered desirable in the interests of India or 
of more than one province. It is also desired to retain in the 
Government of India power to decide questions which affect 
more than one province. Ex hypothesis these are subjects which 
ordinarily should be dealt with by Ministers in accordance 
with the will of the local legislature ; and if it is proposed to 
remove these from the jurisdiction of the local Minister and of 
the legislative council for reasons which have nothing to do 
with their capacity to deal with questions of that character, it 
is but reasonable that in the Government of India also the 
decision of such questions should be left to the legislature and 
an Indian Minister. If necessar}^ an Indian member of the 
executive council may be an Indian Minister for this purpose. 
Supposing there are certain subjects which are not now trans* 
ferred for temporary reasons, and of which we contemplate 
transference in the course of three or four years, I cannot see 
any reason why in such cases also responsible government 
should not be introduced so far as such subjects are concerned. 
Responsible government in the provinces demands respon- 
sible government in the Government of India in the same 
subjects, as otherwise provincial responsibility will be diluted. 

The Council of State. 

34. The next important question refers to the Council of 
State. I have very strong objections to the power given to the 
executive government to pass laws through -the Council of 
State without a previous discussion in the legislative assembly. 
The Governor- General can exercise his power of issuing ordi- 
nances which will operate for six months. If any discussion 
is necessary, he can introduce the Bill into the Legislative 
Council to ascertain the popular view. If it is a matter in 
which the Governor-General in Council has made up his mind, 
then, of course, a discussion is useless and unnecessary and an 
ordinance can at once be issued. Now with reference to the 
Council of State itself. 

A Council of State as a second chamber representing in- 
terests not properly represented in the Imperial Assembly, I 
understand, and I raise no objection to it A Council of State 
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for the purpose of securing delay and for greater deliberation 
of subjects also might be necessary, and I would not raise any 
objection to such a council either. But this Council of State 
is constituted for neither of these purposes. Its avowed 
purpose is to carry out the will of the executive government 
when they cannot carry it out on account of the opposition of 
the legislative assembly. It Ls, in fact, an unreal council. 
Rather than constitute such a council, it is much better to lay 
on the executive council itself directly the obligation to pass 
the law. I will not then be exercised so frequently as it would 
now be with a State Council to give the measure that it passes 
an unreal appearance of popular support. It will belittle the 
importance of the legislative assembly and thus create an 
antagonism between it and the State Council and the execu- 
tive government. 

There is another serious objection. It is undesirable to 
give the executive council unrestricted freedom of action in 
matters in which popular opinion is decidedly against it. 
Disastrous consequences have attended such freedom of 
action ; and as long as the executive government have that 
power of action, they are bound in the discharge of their res- 
ponsibility to act upon it if they take a view contrary to that 
of the legislature. Again, there are great questions of adminis- 
trative reform which should be carried out and which have 
not been carried out on account of the opposition of the 
bureaucracy due to their apprehension of loss of prestige, etc. 
I have already referred to many of them already. There can 
be little doubt that a Council of State would check reform as 
in the past in all those directions. I think, therefore, that the 
Council of State as constituted will prove an obstruction. At 
the same time, I recognise that in the Reforms Report it has 
been laid down that in matters referred to above, there should 
be no responsibility to the legislature. A via' media appears 
to be to direct that in all cases Bills should first be submitted 
to the legislative assembly ; and on their failure to pass such 
Bills, all the papers should be laid before the House of Com- 
mons to whom the Select Committee would no doubt submit 
thdr report ,* and St is only after such sanction is obtained 
that further steps should be taken to proceed with the mea- 
sure, either by the Executive Council or the Council of State. 

Two further courses have been suggested : to confine the 
Govern or-GeneraFs or Viceroy’s power of certification to 
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certain definite subjects or to curtail the power of certifieation 
to those Bills which have not been rejected by a certain per- 
centage of the members of the Legislative Council 

I am clearly of opinion that the power of the Council of 
State, if it is not to be dropped, should be curtailed. 

Budget. 

35. It is now proposed to delegate larger powers to the 
Government of India. It is obvious that if hitherto the 
interference of the Secretary of State has been necessary in 
the interests of the Indian taxpayer, and that it has been 
necessary will appear from the various orders which restrict 
the Government of India's power of expenditure — then the 
Secretary of State should be allowed to forego the exercise 
of his own power only with the development of popular 
control ; otherwise, there is no justification. That the powers 
hitherto exercised by the Secretary of State were necessary in 
the interests of the taxpayer will appear from an examination 
of the instances in which such power has been exercised. It will 
also appear from a consideration of the rules themselves and 
the occasions and the reasons which led to the passing of 
such rules. It appears to me therefore that all resolutions on 
the budget by the legislative assembly should be given effect 
to in all those instances in which it would not now be within 
the competence of the Government of India to incur any 
Outlay without the sanction of the Secretary of State ; at any 
rate, if full effect is not to be given to it, the power to over- 
rule the legislative council in that respect should not be given 
to the executive government in India but should rest only 
with the Secretary of State. 

36. I do not agree with my colleagues in discarding the 
provision about appointing members of the assembly to 
positions analogous to that of Parliamentary Under-Secretaries 
or the Standing Committees. At present, or under the new 
scheme, there is no means of non-official members acquiring 
that knowledge which can be acquired only by holding ah 
office. The knowledge of Indians in the public services 
will not be available to non-officials for criticism of Govern- 
ment proposals. The Ministers will have intimate knowledge 
only of the transferred departments and that also only in the 
provinces, These under-secretaryships and standing com* 
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mittees will enable the non-officials to acquire that information 
which they would otherwise lack. In the earlier stages of 
discussion, it was generally admitted that these would form a 
good training ground for future administrators. It is undesir- 
able, therefore, to drop them. 

In the Imperial Council also, as in the provincial councils, 
I think it should be left to the council to frame their 
own rules. 

37. If there is any demand in which the associations who 
have addressed the Secretary of State and the Viceroy and 
all classes are unanimous, it is in the request they make that 
half the members of the Executive Councils, both Provincial 
and Imperial, should be Indians. The Congress and the 
Moslem League as well as the Sikhs and the non-Brahmin 
classes of Madras want it The reasons are obvious. Every- 
body feels that without the infusion of an adequate Indian 
element into the Executive Councils, the reforms that are 
essential for the better government of the country will not be 
carried out Again, there are various questions, particularly 
those affecting finance, that are settled by the Government of 
India and by the Secretary of State in consultation with one 
another which require a strong Indian element in the 
Executive Council. In all those questions, without adequate 
Indian influence the Government of India will easily yield to 
the Secretary of State. Various influences will act upon the 
Government of India which require adeqi^ate Indian influence 
to counteract them. Indian influence is also required to 
prevent the Executive Government of India from being 
unduly autocratic or unsympathetic towards popular move- 
ments. I would, therefore, propose the addition of one more 
Indian member to the two members proposed by the Govern- 
ment of India. If this is not accepted, I would suggest the 
appointment of an Indian Minister to exercise the Govern- 
ment of India control over the transferred departments 
in the provinces. He may be called in for consultation but 
not for decision. 

C SANKARAN NAIIL 

Delhi ^ 5th March xgig. 
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Eeport of the Franchise Committee. 

To 

HIS EXCELLENCY the GOVERNOR-GENERAL 

IN COUNCIL. 

Your Excellency, 

In accordance with the directions of the Right Hon’ble 
the Secretary of State of India, we have the honour to forward 
to Your Excellency, for submission to the Secretary of State, 
our report on questions connected with franchise. 

2. The terms of reference to us were as follows : — 

L As regards provincial legislative Councils : — 

(1) to advise on franchises and constituencies in each 

province with the object of securing as broad a 
franchise and as representative a council as 
present circumstances in each province permit 
(Report, paragraph 226) ; 

(2) to devise means for direct election as far as 

possible (paragraph 226) ; 

(3) to advise how far representation can be adequate!}" 

and effectively secured by territorial electorates, 
or where circumstances seem to require it in 
order 'to secure adequate representation of 
minorities, of special interests or of backward 
classes, by (z) special or communal electorates ; 
or (it) reserving elective seats for special classes in 
plural constituencies ; or {tii) nomination in such 
measure as the exigencies of fair and adequate re- 
presentation entail (paragraph 232) ; or {iv) other 
expedients, for instance proportional represen- 
tation, etc.; ** 

(4) to advise as to the number of nominated official 

members ; 

(5) as a result of (i) to (4), to propose a complete 

scheme for size and composition of each 
provincial council. 

IL As regards the Indian Legislative Assembly : 
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(1) to consider the best means of constituting that 

body in accordance with the recommendations in 
paragraphs 273 to 275 of the Report without 
necessarily adhering to the exact numerical 
strength suggested, and, particularly, 

(2) to advise on the possibility of direct elections, 
and if such a system is found feasible to propose 
franchise and constituencies : otherwise to 
propose a scheme of indirect election. 

III. As regards the Council of State — 

(1) to advise as to the method of election to that 
body in accordance with the schemes set forth 
in paragraph 277, and in particular, 

(2) to consider (a) the material available for the , six 

special constituencies ; and 0 ) the provisions 
necessary for securing that the special Muham- 
madan and landed members .should, as far as 
possible, be representative of the whole of India. 

IV. In examining the above questions the Committee 

will have regard to the decision of the Govern- 
ment of India as to the areas which are to be the 
, subject of special treatment (paragraph 199). 

3. Relevant portioits of the Report on Indian Constitutional 
Reforms. — In making our enquiry we have borne in mind 
the observations and recommendations contained in the fol- 
lowing paragraphs of the Joint Report of Your Excellency 
and the Secretary of State on Indian Constitutional Reforms, 
which bear directly upon the questions referred to us : 

Defects of the existing electoral sykem — paragraphs 83 
and 84. 

Conditions of the problem — paragraphs 131 to 155. 
Treatment of backward tracts^ — paragraph 199. 

Constitution of provincial legislatures and representation 
of miirorities—paragraphs 225 to 233. 

Grand Committees — paragraph 252. 

The Indian Legislative Assembly — ^paragraphs 273 

to 275. 

The Council of State — paragraph 277. 
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Our report tnust be read with reference to and in the 
light of these paragraphs. 

4 . Method of ou7^ enquiry . — We have visited the three 
presidencies of Bengal, Madras and Bombay and also Bihar 
and Orissa, the United Provinces of Agra and Oudh, the 
Punjab and the Central Provinces. We have held sittings 
for the purpose of taking evidence in the three presidency 
towns and at Patna, Lucknow, Lahore and Nagpur. At each 
of these places we had the advantage, after hearing the local 
evidence, of meeting the heads of the respective local 
governments and (in cases where the system of executive 
council government is in force) also the members of the 
Executive Councils, and of discussing with them questions 
relating to the franchise scheme for their respective provin- 
ces. With regard to Assam the Chief Commissioner ar- 
ranged that the evidence for that province should be brought 
before us at sittings which we held in Calcutta, where we 
also had the advantage of discussing with him important 
questions connected with the franchise scheme for his 
province. 

During our enquiry into the case of each province, we 
were joined in our deliberations by two added members (one 
official and one non-ofHcial) appointed by the respective local 
governments with a view to the adequate representation of 
the local conditions. We desire to take this opportunity of 
expressing our obligations to our added members (whose 
names are given in appendix XII) for the great assistance 
which we have obtained from them. Not only did they take 
a share in the examination of the evidence and in deliberating 
upon the franchise scheme, but in several cases they supplied 
us with memoranda of their views. 

The names of the witnesses who gave evidence before us 
and (in the case of representative witnesses) of the bodies or 
associations on whose behalf they appeared, will be found in 
appendix XIII to this report. We have kept a record of the 
* evidence given before us and have deposited it with the Home 
Department of the Government of India. In appendix XIV 
will be found the original proposals of the various local govern- 
ments in regard to franchise schemes together with a note of 
the proceedings at our meetings with the governments of the 
various provinces. We have also incorporated in that appen- 



KErOHT OF THE FRANCHISE COMMITTEE, 


diK such amended proposals or further memoranda as were 
subsequently furnished to us by those governments. 

As a result of this procedure, we are in a position to place 
before Your Excellency and the Secretary of State detailed 
recommendations relating to the matters stated in our terms 
of reference. 


Provincial Legislative Councils. 

5. Our proposals for the constitution of and election to 
the provincial legislative councils are embodied in eight 
schemes which will be found set out in appendices I to VIII 
to this report. While we take full responsibility for the re- 
commendations which we have embodied in these schemes, it 
is a satisfaction to us that, in framing proposals for Bengal, 
Bihar and Orissa, the United Provinces, the Punjab and the 
Central Provinces, we have found it possible to adhere to the 
general lines of the schemes which the local governments 
prepared for our consideration. We are glad that in many 
cases our amendments to the original schemes of these 
governments are such as they in subsequent communications 
with us were prepared to approve. 

The government of Bombay placed before us a scheme 
which contained alternative views on some of the main pro- 
blems of representation. We desire to thank His Excellency 
Sir George Lloyd who, at the time of our arrival in Bombay, 
had been in office for only five weeks, for the great assistance 
afforded to us. We must also record our obligations to our 
added member, Mr. L. C. Crump, I. C. S., for procuring for us 
the additional information which we required to enable us to 
complete the franchise scheme for this presidency. 

In Madras the government proposed two alternative 
schemes. The first (Scheme A) was based wholly on com- 
munal electorates, and commended itself to them as necessary* 
for a council with such powers as are contemplated in the 
Joint Report. The second (Scheme B) was based on a system 
of territorial electorates with a communal electorate for 
Muhammadans only, and was recommended for adoption 
should the council continue to exercise, as at present, functions 
which are mainly advisory. We were precluded by our terms 
of reference from considering these alternative schemes under 
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the limitations suggested by the local government, but we 
found the material embodied in Scheme B of assistance to us 
in preparing our proposals for the presidency. Our delibera- 
tions were assisted by our discussion with the Governor in 
Council of several problems that arose from the evidence 
presented to us. 

6. Statistical Summary, Exchision of backward tracts , — 
We have prefaced our scheme for each province with a brief 
statistical summary of the salient facts regarding its area and 
the composition of its population. We have given in each 
case figures relating to those backward tracts which the local 
government has proposed to exclude from the operation of the 
scheme and which are referred to in item IV of our terms 
of reference. The Government of India have not com- 
municated to us their decision on these proposals. Where 
we understand that questions relating to these backward 
tracts will be dealt with in the legislative council, we have 
provided for their representation by nomination, but where 
the local government proposes to exclude them entirely from 
the purview of the legislative council, no sucli provision has 
been made. 


Franchise Proposals. 

7. Disqualifications, — In our recommendations regarding 
the franchise we have first laid down the general disqualifica- 
tions of electors, which are common to all provinces. In accord- 
■ance with the preponderating weight of the evidence received 
by us, we propose to disqualify women, persons under 21 years 
of age, subjects of any foreign State (but not of a Native 
State in India), and persons of unsound mind. The only one 
of these recommendations requiring discussion is that relating 
to the disqualification of women. 

8. Female Suffrage , — We received numerous petitions 
from women of the educated classes urging the cause of female 
suffrage on the same property qualifications as for men, or at 
least the admission of women graduates to the franchise. 
More than one lady appeared before us to support this view. 
Several political associations, especially in Bombay and 
Madras, urged the same cause, but during the oral examina- 
tion of their representatives we found reason to believe that 
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female suffrage was advocated rather on general grounds than 
on considerations of practicability. None of the local govern- 
ments advised the extension of the franchise to women, though 
the Chief Commissioner of Assam proposed a franchise for 
European women, and the Bombay government were divided 
on the point 

In some provinces the municipal franchise includes 
women, but the evidence placed before us showed that it is 
sparingly exercised, except perhaps in Bombay city. We are 
satisfied that the social conditions of India make it prema- 
ture to extend the franchise to Indian women at this junc- 
ture, when so large a proportion of male electors require edu- 
cation in the use of a responsible vote. J^urtlier, until the 
custom of seclusion of women, followed by many classes and 
communities, is relaxed, female suffrage would hardly be a 
reality ; it would be out of harmony with the conservative 
feeling of the country ; and it would involve grave difficul- 
ties in the actual recording of votes. Whilst fully appreciat- 
ing the object of those who advocate this measure as an aid 
to the emancipation of women, we have decided “not to re- 
commend the extension of the suffrage to them, but are of 
opinion that at the next revision (as contemplated by the 
Joint Report) of the constitutions of the councils the matter 
should be reconsidered in the light of the experience gained 
of the working of the electoral system and of social conditions 
as they then exist 

We have, however, to record that one of our members 
(]VIr. Hpgg) is of opinion that, while there may be no very 
general demand for female suffrage at present, no strong 
opposition to it was revealed by the evidence, and that there- 
fore it is advisable to remove the sex disqualification at the ” 
outset of the development of responsible government in India. 
He would not, however, be in favour of making any special 
or separate arrangements for the recording of women’s i^otes, 

9. Qualifications of electors . — Our general proposals for" 
the franchise are based upon the principle of residence with- 
in the constituency and the possession of certain property 
qualifications as evidenced by the payment of land revenue, 
rent or local rates in rural areas, and of municipal rates in 
urban areas, and of income tax generally. In tracts where 
the land revenue is subject to periodical revision, land reve- 
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nue has been adopted as the best measure of proper!)^ quaii» 
fication, but in tracts where the land revenue is permanently 
settled, we have substituted the payment of local rates, which 
are based on a periodical rental valuation. In only rare 
cases have we been obliged, in the absence of a suitable basis 
of taxation, to have recourse to a qualification based on the 
possession of immoveable property. We have thought it 
desirable to depart from the above principles in one impor- 
tant respect, in so far as we recommend the enfranchisement 
of all retired and pensioned officers of the Indian Army, 
whether of commissioned or non-commissioned rank. This 
step was universally and strongly advocated in the Punjab, 
and we have considered it advisable to extend it to all 
provinces. 

In our recommendations we have not attempted to define 
the franchise qualiBcations and similar matters with that preci- 
sion of phraseology which will be required in the regulations of 
each province ; but our proposals wilh we trust, form a suitable 
basis for the drafting of the necessary regulations. 

lo. Scheme of elictorates . — In prescribing the amount of 
the property qualification, we have been guided by the 
, principle enunciated in paragraph 226 of the Joint Report 
that the franchise should be as broad as possible, consistent!)’' 
with the avoidance of any such inordinate extension as might 
lead to a breakdown of the electoral machinery through sheer 
weight of numbers. In the case of each province we have 
satisfied ourselves that our proposals do not overstep this limit. 
The large proportion of illiterate voters may no doubt cause 
practical difficulty : but the problem is not a new one in India, 
and a similar problem has already been faced with success 
in municipal elections by the use of coloured ballot boxes and 
other like devices^ We are satisfied that a cohriderable 
amount of non-official assistance from honorary magistrates 
and other persons of local position will be available to assist 
the officers of government in working the electoral machinery. 
We have not thought fit to impose any literary test, although 
ffils" cbiifse was urged by some witnesses, since this would 
exclude many electors who are competent to manage their 
own affairs. |ior^hgiv€? we sought -to- attam .uniformity in the 
standard of property qualification for the various 'provinces. 
We have relied largely upon the local experience of the 
government witnesses who appeared before and have not 
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hesitated to recommend differing qualifications even xvithin 
the same province where we were satisfied that social and 
economic differences justified the discrimination. We have,’ 
however, proposed the same qualification for all conimimities 
within the same area, although this will enfranchise a smaller 
proportion of Muhammadans than of non- Muhammadans. 
We consider that this is more desirable than to lower the 
qualification for a particular community. The qualifications 
adopted by us will result in enfranchising a substantially 
higher proportion of the urban than of the rural population, 
a result which we believe to be justified by the higher stand- 
ard of wealth and intelligence in the towns. 

ii, Sk’e of electorates . — The following table shows the 
number of electors in each province according to the rough 
estimates prepared for us 



Total. i 

1 

U rban 

Rural 

Total 

Province. 

population. > 

i 

electors. 

electors. 

electors. 

Madras 

39,827,885 j 

32,000 

510,000 

542,000 

Bombay 

19,580,312 

149,00a 

504,000 

653,000 

Bengal 

45,063,697 ! 

1 0^000 

1,122,000 

[,228,000 

United Provinces ... s 

47,182,044 1 

64,500 

1 , 4 1 9, OCX? 

1,483,500 

Punjab 

19,565,013 I 

77,000 

160,000 

1 337,000 

Bihar and Orissa 

32,446,461 i 

58,500 

5-7,500 

576,000 

Central Provinces 

12,269,638 ! 

39,500 

1 120,000 

159,500 

Assam 

6,000,000 1 


1 

300,000 


It must be borne in mind that the total population of 
the provinces includes very large classes such as the 
**depressed classes” and aborigines which furnish few or no 
voters and will be represented by nomination. 

We desire to record that in the case of the rural franchises 
in the provinces of Bihar and Orissa and the United Pro- 
vinces, one of our members (Mr. Hailey) would have preferred 
that the rental qualification should be raised in the case of 
Bihar and Orissa from Rs. i6, 64 and 48 to Rs. 3 ^x 9 ^ ^4 

respectively, and in the case of the United Provinces from 
Rs. 50 and 2$ to Rs. 100 and 50 for the revenue and rental 
qualifications. He considers that in each case the electorate 
would be reduced to a more manageable sixe, and the 
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representation of the landlord and tenant interests more 
equally balanced. The lower standard was, however, in each 
case proposed by the local government, and the other 
members of the Committee are not prepared to recommend 
the placing of the qualification at a higher level than was 
proposed by the local governments, being satisfied that the 
lower level would not produce an unmanageable number 
of voters, and would not include in the electoral roll persons 
of an average status inferior to those whom it is proposed to 
enfranchise in other provinces. 

On the other hand, another of our members (Sahibzada 
Aftab Ahmed) is anxious to see a substantial reduction both 
in the rural and urban qualifications proposed for the Punjab, 
so as to secure a material increase in the number of electors, 
more nearly approximating to that proposed for the United 
Provinces. He points out that the population of the Punjab 
consists mainly of small peasant proprietors, who are like!}'' 
to be better fitted both to use the vote and to appreciate the 
education derived from its exercise, than the large number of 
tenants enfranchised in other provinces, that this class has 
rendered conspicuous seiwices to the State during the war, 
and that there is, in his opinion, a general feeling in the Punjab 
that the province .should not be refused political privileges 
granted in other parts of India. The standard which we have 
adopted was, however, proposed by the local government, 
which was strongly adverse to a lowering of the standard 
until further experience of the working of the franchise had 
been gained. We were not prepared to overrule this view, 
but we think it likely that, at the next revision of the consti- 
tutional arrangements of the province, it may be found possi- 
ble to adopt a somewhat lower franchise qualification. 

12, Direct election with ie^riforial constituencies. — In 
paragraph 83 of the Joint Report reference is made to the 
restricted nature of the existing franchise, and this is further 
illustrated by the statistics of the present number of electors 
given in the statistical summary of each province. Except 
in the case of Muhammadans in some provinces, the general 
population is represented only by a .system of indirect elec- 
tion through members of municipal and district boards. If 
our proposals are accepted, a large number of electors will 
for the first time have an opportunity of choosing their re- 
presentatives by direct election. We have endeavoured to 
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adopt the district as the territorial area for constituencies ; it 
is a well recognized administrative unit, with generally homo- 
geneous interests, and affords the most convenient basis for 
the preparation of the electoral roll and the organization of * 
electoral machinery. We have departed from this princi- 
ple in the case of cities with a large population, which have 
been recognized as separate constituencies. The smaller 
towns have usually been merged into the rural constituencies, 
and only where local circumstances rendered such a course 
unsuitable have we grouped these towns into separate urban 
constituencies. It will be observed that the amount of re- 
presentation given to urban constituencies is on a liberal 
basis as compared with their population, but here also we 
consider this to be justified by their superior standard of 
wealth and intelligence and by the larger interest evinced in 
political questions. The towns have, moreover, a more ex- 
tended experience of the use of the franchise, since it has 
been more widely exercised in municipal than in rural local 
self-government. So far as practicable, we have endeavoured 
to provide at least one seat in each district ; but it has been 
necessary to group districts together in order to form consti- 
tuencies for the representation of communal minorities where 
their numbers are small. As regards the allocation of seats, 
we have followed no single principle, but have endeavoured to 
allot seats proportionately to the importance of the constitu- 
ency measured by a combination of factors such as population, 
estimated number of voters and other local conditions. In this 
matter we have, where practicable, followed closely the propo- 
sals made to us by the local governments. 

13. Single and plural member constituencies,— h\ view of 
the fact that the franchise will be extended to a large pro- 
portion of electors inexperienced in the exercise of the vote, 
we consider that it is necessary at present to adopt the most 
simple method of election. Thus, we contemplate as a gene- \ 
ral rule single member constituencies, but our detailed propo- 
sals leave a latitude to the local governments in cases where 
a rigid insistence on this rule is unsuited to the local condi- 
tions, especially in the presidencies of Madras and Bombay 
where special circumstances may make it desirable to form 
plural member constituencies. In preparing our proposals 
for the formation of constituencies we 'have been much 
assisted by the material placed before us by the local govern- 
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ments. We have, however, to recognize that the estimates of 
the number of electors are at present necessarily imperfect, 
and may have to be substantially modified. Further, the 
local governments may wish to recommend minor adjust- 
ments of the geographical groupings of areas into consti- 
tuencies. We accordingly suggest that, after statutory effect 
has been given to our recommendations, local governments 
should be free to bring forward, for the consideration of 
Your Excellency in Council, proposals for any chatiges in 
detail they may deem necessary in the constituencies which 
we recommend, pi'ovided that the size and composition of 
the councils and the franchise qualifications Vemain unaltered. 

14. Methods of voting,— ¥qv reasons similar to those in 
the preceding paragraph we are opposed to the introduction 
of the more elaborate systems of voting, such as Proportional 
Representation, the Limited Vote and the Cumulative Vote, 

^ although we have allowed the latter system to continue in 
' Bombajj^ City, where the voters have had experience of it for 
some years in municipal elections, and where there is a gene- 
ral feeling in favour of its retention. We recommend that 
plural voting should be forbidden save, of course, in the sense 
' that, where a constituency returns more than one member, 
each elector will have as many votes as there are to be mem- 
bers. This statement applies to all general and communal 
constituencies, but not to the case of the constituencies form- 
ed for the representation of .special interests referred to in a 
later portion of this report Where an elector is entitled to 
i a vote in one or more of such constituencies, he will also be 
j allowed, in addition, to exercise his vote in mie general or 
1 communal constituency. We consider that, so far as possible, 
the arrangements should admit of the completion of the 
election in each constituency in a single day, though elections 
throughout the province may extend over a longer period, 

Communal Representation. 

15. Muhammadam , — The Joint Report (paragraphs 231 
i, and 232) recognizes the necessity for the communal represen- 
tation of Muhammadans in provinces where they do not form 
a majority of electors. The evidence received by us and the 
opinions of local governments concerned were almost 
unanimous in favour of this course* In all provinces, except 

198 



RKPORl' OF TIJK FRANi:UiHK cV>M5MrrTEK. 


l^engal and the Punjab, Muhammadans are in a ininurity 
as regards both population and electors. In Bengal and the 
Punjab, where Muhammadans form a majority of the popula- 
tion, our rough estimates show that they form a minority of 
electors. There was very general agreement in favour of 
communal representation for Muhammadans in those provinces 
as well as in the rest of India, and the local governments urged 
the same step. Both Hindus and Muhammadans are thus 
in substantial agreement that the latter should everywhere 
enjoy communal electorates, and we have no hesitation in 
recommending that effect should be gii^en to this common 
desire. We have consequently provided for the preparation 
of separate Muhammadan and non-Muhammadan electoral 
rolls, and for separate Muhammadan constituencies. In allo- 
cating the proportion of Muhammadan and non-Muhamma- 
dan seats, we have been generally urged to follow the agree- 
ment reached by the political representatives of the two par- 
ties at the joint session of the Indian National Congress and 
All-India Muslim League held at Lucknow in December 1916, 
referred to in paragraph 163 of the Joint Report, under which ’ 
certain proportions were fixed for the amount of Muhamma- 
dan representation in the provincial and imperial legislative 
councils. The great majority of Indian witnesses and the 
representatives of associations, political and non-political 
alike, not excluding those in which Hindu interests prepon- 
derate, adhered to this compact, and it seems to us that any 
departure from its terms would revive in an aggravated form 
a controversy which it has done much to compose. In the 
provinces of Bombay, Bengal, the United Provinces, the 
Punjab and Bihar and Orissa, the local governments recom- 
mended us to adhere to the compact, whilst the Madras 
government provided in the first of its alternative schemes 
approximately the proportion of Muhammadan representa- 
tion which the compact fixed. In the interests of India as a 
whole, we have, therefore, felt ourselves amply justified in 
accepting the compact as a guide in allocating the proportion 
of Muhammadan representation in the councils. 

id SiMs , — In the Punjab we have, recommended a sepa-\ 
rate electoral roll and separate constituencies for the Sikhs, | 
following in this respect the recommendation contained in 
paragraph 232 of the Joint Report There is some difficulty 
in defining with accuracy the distinction between some classes 
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of Sikhs and Hindus ; our suggestion for meeting this diffi- 
culty is to require that the officer responsible for preparing the 
electoral roll shall accept the declaration of an elector that he 
is a Sikh, unless he is satisfied that the declaration is not 
made in good faith. 

I/. Indian Christians^ Europeans and Anglo-Indians . — 
The other communities for which we recommend separate 
communal electorates are Indian Christians, Europeans and 
Anglo-Indians. In existing conditions candidates belonging 
to these communities will have no chance of being elected by 
general constituencies, and we would refer to Your Excel- 
lency’s speech at the opening of the session of your legis- 
lative council at Simla in September 1918, in which this 
question was left for our consideration unfettered by the views 
expressed in the Joint Report We have restricted such com- 
munal electorates to Indian Christians in Madras, to Europeans 
in Madras, Bombay, Bengal, the United Provinces and Bihar 
and Orissa, and to Anglo-Indians in Madras and Bengal, 
these being the only provinces in which in our opinion the 
strength and importance of these several communities justify 
this special treatment, though one of our members (Mr. Hogg) 
would like to see the system extended to Anglo-Indians in 
Bombay and the United Provinces. The Indian Christian 
community in the Madras presidency numbers pyer a million, 
is growing in importance and strength, and has a high stand- 
ard of literacy. It is important to note that the representa- 
tives of both the Roman Catholic and Protestant Associations 
expressed their willingness to unite in a common electorate. 
As regards Europeans, our action needs but little justification 
beyond an appeal both to history and existing facts. We shall 
subsequently deal with the representation of European com- 
merce and industry, but in addition we feel that the European 
community as such is entitled to separate representation. 
There are many interests, such as those of professional men, 
government and private employees, educafiohists, missionaffe 
and the like, which would not be adequatdy represented by 
members selected primarily on behalf of the capital concerned 
in commercial and industrial activities. The Anglo-Indian 
community presents a question of greater difficulty, but it is 
desirable to afford to them, as well as to Indian Christians, an 
opportunity for political education, which cannot well be 
secured otherwise than through the grant of representation by 
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communal election. We should regard it as unfortunate if 
these communities failed to take their share in the rapidly 
developing political life of India. Some difficulty arises in 
framing definitions of European and Anglo-Indian. We have 
set out in appendix XI a form of words which will, we 
hope, prove of some assistance to those whose duty it will be 
to prepare the necessary regulations. We have not overlooked 
the recommendation of the Joint Report in favour of the 
representation of numerically unimportant minorities by 
nomination ; but, in addition to the considerations mentioned 
above, we would note that a representative appointed by nomi- 
nation would be debarred from selection for the post of minister. 
In recommending communal representation for these and 
other communities, we have done so in the hope that it will 
be possible at no very distant date to merge all communities 
into one genei'al electorate. 

1 8. Other claims to communal representation , — Claims for 
separate electorates were placed before us by numerous other 
communities, such as the Mahishyas of Bengal and Assam, 
the Marwaris of Calcutta, the Bengali domiciled’ community 
of Bihar and Orissa, the Ahoms of Assam, the Mahars of the 
Central Provinces, the Uriyas of Madras and the Parsis of 
Bombay. In these cases we did not feel justified in admitting 
the claim. In the southern parts of the Bombay presidency 
and in Madras (but fortunately in no other parts of India) 
claims were put forward by non-Brahman Hindus for separate 
communal representation as a means of protection against 
the alleged ascendancy of the Brahman. The Lingayets of 
the Bombay presidency asked on this ground for the protec- 
tion of their interests by the reservation of seats in plural 
member constituencies. We believe that this organized com- 
munity will find no difficulty in securing representation 
through a general electorate in the districts where they are 
numerous, and the result of elections to local bodies tends to 
confirm us in this belief. 

sf 19. Marathas and allied castes in Bombay , — A similar 
claim on similar grounds was urged by the Marathas and 
allied castes in the Deccan and Southern divisions of the 
Bombay presidency. The representatives of this class were 
divided in their recommendations, some urging the necessity 
for separate electorates and others proposing the reservation 
of seats in plural member constituencies. Two of our mem- 



THE INDIAN C'ONSTITUTION. 


bers (Mn Hailey and Mn Hogg) would have been glad to 
grant special electoral facilities to them by the reservation of a 
single seat in each of the six districts where they preponder- 
ate. They consider that this guarantee would secure to them 
an assured minimum of representation, of which they would 
otherwise be uncertain owing to the ascendancy of the 
Brahman. They believe that, if this representation were once 
secured, the community would be encouraged to take its share 
in the political life of the province, from which it might other- 
wise be excluded. The majority of the Committee, however, 
are of opinion that in view of the facts that the Marathas and 
allied castes number over S millions out of 14 million Hindus 
in the presidency proper, and that their voting strength will 
largely predominate in at least five districts with 12 seats, no 
sufficient case for special treatment has been established. 

20. Non-Brahmans of Mad^^as , — In Madras a similar 
question was raised in a very acute form by the claim to com- 
munal representation of the non-Brahman Hindus of that 
presidency. Before our arrival in Madras, we had re- 
ceived a considerable body of representations relating to 
this question and made ourselves acquainted with the 
discussions of the subject in the press. It had also been 
publicly stated that the composition of our Committee 
made it impossible for us to consider with justice and fair- 
ness the problems arising out of this controversy. We visited 
Madras prepared to enter into a full and careful consideration 
of this question, but unfortunately we were deprived of the 
opportunity of hearing those leaders of the non-Brahmans who 
claim a separate electorate and of testing their views by 
oral examination, since they informed us that they refused 
to appear before the Committee. Communications received 
froih Dr. Nair and other leaders will be found in appendix 
XV. We desire to record that, whatever the merits or 
demerits of the controversy might be, it was our earnest 
wish to use our good offices to find some method of 
composing these important differences which are disturbing 
the political life of the presidency. We should have been 
glad, even perha{>s at the cost of the disregard of sound consti- 
tutional forms, to have attempted some acceptable arrange- 
ment. The refusal of these leaders to appear at our enquiry 
deprived us of all power of intervention and made a settle- 
ment by consent impossible. 
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So far as we have been able to ascertain, the case for the 
non-Brahmans rests on the assertion that the Brahmans, 
though numerically a small community, occupy, not only for 
religious and social reasons but also on account of their ex- 
ceptional educational qualifications, a position of prepon- 
derating influence. It is also urged that Brahmans have a 
share, disproportionate to their numbers, of positions in the 
service of Government and in the legal profession. The non- 
Brahmans claim that they need protection against the over- 
powering, though not necessarily illegitimate, influence of a 
class possessing so marked a degree of religious and social 
prestige. 

The possible solutions qf the problem, which emerge from 
our consideration of the question, may be described as fol- 
lows : The first is the constitution of a non-Brahman com- 
munal electorate, comprising all classes of Hindus other 
than Brahmans. This solution, as we understand from their 
written publications, commends itself to a considerable section 
of the political leaders of the non-Brahmans. A second 
alternative would be to constitute large multiple consti- 
tuencies, and to reserve a certain proportion of seats for non- 
Brahman candidates. A further proposal producing much 
the same result, though with a variation of figures, is to limit 
the number of Brahman candidates to be returned by such 
constituencies, and this course was recommended to us by 
another section of the non-Brahman community. 

Apparently the reason why any solution on the basis of 
reservation of seats would not be acceptable to the first section 
of non-Brahman leaders is that they mistrust candidates, 
though belonging to their own class, in whose election 
Brahiuans would take a part, however limited may be the 
number of their votes. We for our part feel unable to re- 
corameud the constitution of a separate communal elec-, 
torate for non-Brahmans. Whatever value and propriety 
such a measure may have for protecting a minority against 
the pressure of other communities or interests, it would be un- 
reasonable to adopt this expedient for protecting a commu- 
nity 3yhicb has an overwhelming electoral strength. In the 
Madras presidency the non-Brahmans (omitting the depress- 
ed or untouchable classes) outnumber the Brahmans in the 
proportion of about ^22 to I. We have made an estimate of 
the relative proportions of these comnaunities in regard to the 
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number of voters on the franchise recommended for the 
presidency, and we are, we think, well within the mark in 
estimating that the non-Brahman (again using* the expression 
in the sense indicated above) exceed the Brahman electors in 
the proportion of at least 4 to i. We cannot but think that, 
if the capacity already devoted to politics among the non- 
Brahmans were utilized in organizing this great majority, the 
non-Brahmans would in no long space of time find that 
such a preponderance of votes would make itself effectually 
felt despite the power and influence of the Brahmans. The 
formation of a separate communal electorate for non-Brah- 
mans would have the effect of placing the * Brahmans in a 
separate communal electorate of their own, a position in 
which we are not prepared to place a community against its 
will. There thus remains only the proposal for the reser- 
vation of a considerable number of seats for non-Brahmans 
in plural member constituencies. But such evidence as we 
were able to obtain went to show that, whilst such a proposal 
might be accepted by the Brahmans if it were the price of 
aij enduring peace and might, if the number of seats were 
substantial, be accepted by one section of the non-Brahmans, 
the leaders of the other section were prepared neither to 
submit to such a solution nor to accept it as a settlement of 
the controversy. In these circumstances we felt it our duty 
to deal with the electoral position on lines corresponding to 
those framed for other parts of India, and in our recommenda- 
tions we accordingly make no difference between the Brahmans 
and the non-Brahmans. 

On this subject we feel constrained to add this final 
suggestion. It may be that, after statutory effect has been 
given to our proposals, His Majesty’s Government may be 
willing to afford the parties to this controversy an opportu- 
: nity, before the electoral machinery is completed, of agreeing 
upon some solution of the question, e.g., the provision of 
plural member constituencies and of a certain proportion of 
guaranteed non-Brahman seats. We venture, at the risk of 
travelling outside the terms of our reference, to suggest that, 
if any scheme is brought forward by the leaders of the non- 
Brahmans which appears likely to afford a reasonable pros- 
pect of a speedy and equitable settlement, an opportunity 
might be allowed to Your Excellency in Council (possibly 
under the advice of some small commission or committee) to 
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introduce into the electoral system for this presidency any 
modifications on these lines that may seem likely to lay the 
controversy finally to rest. 

Representation of Special Intp:rests. 

31 . Zanimdars and Landholders , — We turn to an impor- 
tant but less contentious problem, the representation of 
special interests. In considering the claims of the land- 
holding class to special treatment, we recognise the con- 
siderations put forward in paragraphs 147 and 148 of the Joint 
Report regarding the position of the landed aristocracy and 
of the smaller landed gentry. Where we have found a 
genuine landed aristocracy forming a distinct class, of which 
the taluqdars of Oudh form perhaps the most conspicuous ex- 
ample, we have had no hesitation in maintaining the privilege 
now held by them of special representation in the legislative 
councils through electorates composed of their own class. 
Thus, in addition to the taluqdars of Oudh, we have recom- 
mended special representation to the zamindars of Bengal, 
Madras and Bihar and Orissa, the sardars of Gujrat and 
the Deccan and the jagirdars of Sind (in the Bombay presi- 
dency). It may justifiably be claimed that in each case 
these*constitute a special class, with clearly defined interests 
distinguishable from those of the smaller landholders. We 
have at the same time continued the special representation 
ciijoyed by a class of somewhat different but still clearly 
defined status, namely, the large landholders of Madras, 
Agra, the Central Provinces, and Assam, and have further, 
pursuant to the policy of guaranteeing adequate represen- 
tation to landholding interests, acceded to the strong recom- 
mendation of the Punjab government for the grant of special 
seats to the l^-rger landholders in the Punjab, a privilege 
which they do not at present enjoy. The qualifications of 
electors will in each case be residence in the constituency and 
a high payment of land revenue or local rates ; though vve 
Tiave, in addition, maintained as a qualification the possession 
by landholders of certain high titles conferred or recognised 
by government. 

22. University , — We recommend the maintenance of 
the existing arrangement by which the interests of university 
education are represented in the provincial legislative 
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councils by a member elected by the Senate and Fellows of 
the university of the province. We have, in addition, made 
provision for the newly constituted university of Patna, and 
for the universities of Nagpur and Dacca when they are duly 
constituted. 

23. Commerce and Industry . — The Joint Report (paragraph 
332) recognises that commercial and industrial interests 
should receive separate representation, and this view was 
supported almost without exception by the evidence received 
by us. These special interests are now represented in the 
provincial legislative councils by members returned by 
chambers of commerce and by trades, planting, mining* 
and millowners’ associations. These are in the main, though 
not exclusively, representative of European commercial inter- 
ests. The special interests of Indian commerce are at present 
represented by election only in the legislative council of 
Bombay, where one member is elected by the Millowners’ 
Associations, and one by associations composed of merchants 
and traders. We are satisfied that the method of representa- 
tion through associations has worked well in the past, and 
should ]^e continued in the future. Where, therefore, we have 
found associations which have been proved to our satisfaction 
to be fully representative of the various interests concerned, 
we recommend that election to the special seats provided by 
us for commerce and industry should be made by their mem- 
bers. In the three provinces of the Punjab, Central Provinces 
and Assam, where there is no organized association of suffi- 
cient importance for the representation of Indian commerce, 
we recommend a special electorate consisting of factory- 
owners, and the representatives of registered companies. It 
\yill be noted that the amount of representation giveti to 
European commerce in Bengal is larger than in other provin- 
ces ; this step we hold to be justified by the importance of 
European commerce in that province, and this view is support- 
ed by a unanimous resolution of the non-official members of 
the present legislative council in favour of maintaining the 
existing proportion of elected European seats in the council. 
It will be further noted that we have given increased repre- 
sentation to Indian commerce, with the result that special 
representation of this interest is provided in seven out of the 
eight provinces. We have recommended safeguards against 
the abuse of the method of election through associations by 
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proposing that the regulations for elections should in each 
case be approved by the Governor in Council, who' will further 
have authority to moclif)' the system of representation in order 
to meet any alteration in the position or constitution of the 
different associations. The regulations should contain pro- 
visions for ensuring that all electors have a place of business 
within the province. X 

24. Representation by nomination . — In assigning the 
number of seats in each council to which non-official repre- 
sentatives may be appointed by nomination, we have been 
guided by the existence of important classes or interests 
which could not be expected to obtain representation by any 
practicable system of election. Thus we have been driven to 
the expedient of nomination for the representation of the 
depressed classes, because in no case did we find it possible to 
provide an electorate on any satisfactory system of franchise. 
We have indicated in each province the special interests 
which we consider should receive such representation (inclu- 
ding. Labour, where the industrial conditions seem likely to 
give rise to labour problems) ; it will be understood, however, 
that our lists are intended as a guide to the Governor rather 
than as a direction to be followed in framing the regulations. 
Our proposals contemplate a very sparing use of nomination, 
and we have provided only a narrow margin to enable the 
Governor to correct any glaring inequalities in election or to 
secure the presence on the council of any person of position 
or political experience who may have failed to secure 
election. 

2$. Official Representation . — In our recommendations re- 
garding official seats we have been guided entirely by the 
necessity of providing the number of officials required for conr- 
stituting the Grand Committee in accordance with paragrapli 
232, of the Joint Report. We have assumed that the standard 
strength of the Grand Committee will be 40 per cent, of the 
couhciir We feeh bound to add that practical inconvenience 
raaf arise, especially in the smaller provinces, from the 
necessity for the attendance of so many# officials at the council 
proceedings. If the proportion were reduced- from 40 to 3,0 
per cent, which could (we "venture to suggest) be effected 
without any material change of principle, the number of 
officials might be diminished, and the inconvenience propor- 
tionately reduced. 
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Qualifications of Candidates. 

26. British Subjects . — In dealing with the qualifications 
of candidates for election as members of the provincial 
councils, we have taken the existing regulations as our guide, 
but have relaxed them in several material points. Thus while 
maintaining the disqualification of persons who are not British 
subjects, we have recommended that this bar should notapph’ 
to the subjects of Native States in India. There are many 
persons who, though technically subjects of 'Native States, 
reside in British territory, with which their interests are 
identified. 

27. Dismissal fro 7 n Government Sef'vice . — We gave much 
consideration to the question whether dismissal from Govern- 
ment service should in itself constitute a disqualification. The 
majority of us are of opinion that such dismissal should con- 
stitute a disqualification if it has taken place in circumstances 
which, in the opinion of the Governor in Council, involve 
moral turpitude, and that it should be further provided that 
this bar may be removed by the same authority. The}^ hold 
that a regulation of this nature is essential in the interest of 
the good reputation of the new councils. We have, however, 
to record that this recommendation does not command the 
assent of Lord Southborough, Mr. Surendranath Banerjea 
and Mr. Srinivasa Sastri, who consider it improper to limit 
the choice of the electorate by imposing a disqualification 
based on the decision of an executive authority. 

28. Imprisonment . — The existing regulations debar from 

candidature all persons sentenced by a criminal court to 
imprisonment for an offence punishable with imprisonment 
for a^fetm exceed months, or who have been ordered 

to find security for good behaviour. We have considered it 
sufficient to restrict the disqualification to persons who have 
been sentenced by a criminal court to imprisonment in cir- 
cumstances which, in the opinion of the Governor in Council, 
,inyolve..mPxal turpitude, and have, as in the previous case, 
provided that the same authority may remove the disquali- 
fication. 

29. Residence . — A problem of greater difficulty is pre- 
sented by the question whether a candidate should be per- 
mitted to contest a constituency in which he has no place of 
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residence. The present regulations provide that in all 
Muhammadan, local board, municipal and landholders’ cons- 
tituencies, the candidate must have a place of residence 
within the constituency. The evidence presented to us on 
this point was by no means unanimous. Associations and 
individuals representing what may be termed the more pro- 
gressive element in Indian politics were definite in their view 
that there is no justification for restricting the choice of the 
electors in thi:^ respect, and that insistence on such a regula- 
tion might, by depriving the new councils of the services of 
men of experience and capacity, impair, the success of the 
reforms now being inaugurated. The point was also empha- 
sised that a residential qualification is easy of evasion in the 
absence of an undesirably restrictive definition. Some of the 
local governments, namely, those of the United Provinces, 
Bihar and Orissa and Assam, did not press for the insertion 
of this qualification. On the other hand, the local govern- 
ments of Bengal, Bombay, Madras, and the Punjab held that 
it would be detrimental to the interests of a large proportion 
pf the new electorate to admit as candidates persons who were 
not resident in the areas they sought to represent. This view* 
received support from some non-official witnesses, particularly 
in the Central Provinces, and very wide support in the 
Punjab from individual witnesses and associations represent- 
ing rural interests. It was pointed out to us that one object 
of constituting territorial electorates is to encourage the can- 
didature , of persons with, knowledge of local interests and 
actually representative of such interests, and that the chance 
of securing such candidates from among the rural population, 
hitherto unversed in politics, would be impaired by the com- 
petition of candidates from outside. Much of the educative 
effect of the franchise would thus be lost, arid the representa- 
tiye ’ ^haracte^ of the councils impaired. Our attention was 
further directed to the remarks on this subject in paragraph 84 
of the Joint Report which contemplate the possible necessity of 
prescribing definite qualifications for candidates for rural seats. 

We have found no difficulty in maintaitiing the existing 
regulation as regards special constituencies, such as those 
provided for landholders. With regard to the general ^,nd 
coimmunal constituencies, however, the majority of us, 
although on principle opposed to such a restriction anywhere 
resolved, on a consideration of the evidence, to abandon 
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uniformity, and to impose the restriction in the provinces of 
Bombay, the Punjab and the Central Provinces, but not in the 
Temaining provinces. The minority (Sir Frank Sly, Mr. 
Hailey and Mr. Hogg) desire that the restriction should be im- 
posed in all provinces, and would be prepared, if necessary, to 
face a definition of the qualification which would secure that 
the candidate should be actually a resident of the constituency. 

Composition of Provincial Legislative Councils. 

30. She of provincial legislative councils , — The prece- 
ding portion of this report will explain the principles which 
have guided us in framing the constitution of the legislative 
council of each province. In our recommendations as to the 
number of members in the different councils, we have not 
acted on any presumption as to the total strength suitable to 
each province, nor have we striven to attain a ri-i^id uniformity 
j between the provinces, but have endeavoured to provide 
* adequate representation for each class and interest concerned, 
I with due regard to the maintenance of the district as a terri- 
! torial unit. Social and economic conditions vary widely from 
province to province, and our proposals must not be judged 
in the light of the arithmetical proportion disclosed between 
the number of seats and the size of the population in the 
different areas with which we have had to deal. Our detailed 
recommendations, which will be found in the attached appen- 
dices, are summarized in the following table : — 


Province. 

General. 

Communal. 

Landholders. 

University. 

Commerce and 
Industry and 
Planting. 

Representa- 
tiyes by no-' 
mination. 

Officials. 

Total. 

Madras .... 

61 

18 

7 

I 

6 

6 

19 

X18 

Bombay .... 

46 

29 

3 

I 

8 

6 

18 

III 

Bengal . . 

4 t 

37 

S 

2 

15 

5 

20 

125 

United Provinces 

57 

28 

6 

I 

3 

5 

18 

118 

Punjab .... 

18 


4 

I 

2 

6 

16 

83 

Bihar and Orissa 

46 

18 

5 

I 

3 

9 

16 

98 

Central Provinces 

40 

7 

3 

1 

2 

5 

12 

70 

Assam . . . . | 

19 

12 

2 


6 

5 

9 

53 


These numbers are exclusive of the two experts (in the case of Assam 
one), who may be added to the Council by the Governor from time to time 
when rec}uired. 
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LNDIAN LEGISLATIVE xASSEMBLY. 
Composition of the Assembly- 

31. Composition of existing CotmciL — The present legisla- 
tive council of the Governor-General consists (in addition to 
the seven members of his Executive Council) of sixty addi- 
tional members, of whom twenty-seven are elected and thirty- 
three nominated, making a total of 69, inclusive of the Gover- 
nor-General and the Head of the province in which the council 
assembles. Of the latter not more than twenty-eight may be 
officials. Details of the composition of the elected portion 
of the council are given in the attached appendix ; it is suffi- 
cient to state here that of the total of twenty-seven, thirteen 
are elected by the non-official members of the different pro- 
vincial legislative councils, giving an average of 16 members 
to elect each representative ; six by landholders (all provinces 
save the Punjab and Assam being thus represented) ; one 
representative by the Muhammadan landholders of the 
United Provinces alternately with the Muhammadans of 
Bengal ; five by Muhammadans in as many provinces, in 
addition to the member returned at the alternate election just 
mentioned ; and two by European Chambers of Commerce. 
The landholders’ electorate is a restricted one, on a higher 
franchise qualification than that in force for the elections to 
the provincial councils. Where Muhammadan representatives 
are elected to the council the election is (except in the case 
of Bombay) direct, on a higher franchise than that in force 
for election to the provincial legislative councils, giving an 
average of 473 electors for each seat in the four provinces in 
which it applies. 

32. Proposals of the Joint Report , — The Joint Report 
(paragraphs 273 to 275) contemplates an Indian Legislative 
Assembly of about IQQ members, „ of whom, two-thirds will be 
elected^arrd dfie-third nominated by the Governor-General, ^ of 
'iraich third again not less than one-third will be non-officials 
selected with the object of representing minority or special 
interests. It recognizes the necessity for the communal re- 
presentation of Muhammadans in most provinces, and also 
of“ Sikhs in the Punjab. The allocation suggested for the 
elected members is eleven each to the three presidencies, ten 
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to the United Provinces, seven each to the Punjab and Bihar 
and Orissa, five to the Central Provinces, three to Burma and 
two to Assam ; to which is added one for the Delhi Province. 
It further contemplates that, within these numbers, special 
representation should be found for European and Indian com- 
merce, and the large landlords. 

33, Our Proposals . — We have found it difficult to provide 
for these various interests, and for the necessary communal 
representation of Muhammadans and Sikhs, in addition to 
the representation of the general constituencies, ^withput dis- 
turbing the proportion of seats suggested for each ..prpvince 
“or," in the alternative, increasing tlie total number of elected 
seats. , We have, after a full consideration of this somewhat 
complex problem, decided to adopt the latter course, and 
to recommend an addition to the elected strength of the 
council, bringing the total, to,.. .80. .instead, of 68. We have 
further thought it justifiable, while preserving generally the 
proportion of representation suggested between provinces, 
to rank the United Provinces with Madras *and Bombay. Its 
( population exceeds that of any other province, and its finan- 
, cial contribution to the general Imperial revenues as proposed 
; in paragraph 206 of the Joint Report is second only to that 
suggested for Madras. We would have desired on general 
grounds to maintain the equality of representation of the 
three presidencies, to which we attach importance, but in view 
of the large amount of special representation necessary in 
Bengal, we propose to allot one additional seat to that presi- 
dency in order to secure sufficient representation of general 
and communal interests. In allocating the number of Muham- 
madan seats we have been guided by the considerations set 
out in paragraph 15 of this report, and have also borne in 
mind that the number of Muhammadans, elected and nomi- 
nated, in the present council is ii out of 31 Indian non-official 
members. The increase in the number of elected seats will 
involve a council of the total strength of 120, or, including 
the Governor-General,^ ^.2j. The details of our recommenda- 
tions are given in appendix IX, and are summarized in the 
table below 
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ELECTED MEMBERS. 


Province. 

General. 

Communal. 

Landholders. 

1 European Com- 

1 merce and 

! Planting. 

S 

0 


Muham- 

madan. 

. 

Sikh. 

Non- Mu- 
hammadan. 

[ Muham- 
madan. 

cn 

Indian C 

merce. 

' Total. 

Madras 

7 

2 


I 



I 

I 

I 2 

Bombay 

4 

3 

... 

I 

I 

... 

I 

2 

13 

Bengal 

S 

3 

... 

I 

I 

... ; 

2 

I 

13 

United Provinces.. 

6 

3 

... 

T 

I 

... 

I 

... 

13 

Punjab 

2 

4 

I 


I 

r 

... 

... 

9 

Bihar and Orissa ... 

6 

3 

... 

I 


... 1 

... 

. . . 

9 

Central Provinces . 

4 

I 

... 

... 

... 

... 

... 

... 

5 

Assam 

I 

I 

... 

• •• 

... 

.•> 

I 

... 

3 

Delhi 

I 

... 

... 

... 

... 

1 

... ; 

... 1 

... 

r 


‘'-y^ / Reserved for jjurma ... 4 


Total ... 80 

To these will be added fourteen representatives appointed 
by nomination and twenty -six officials (including seven ex- 
' officio members). In view of the remarks contained in para- 
graph 198 of the Joint Report, we have felt ourselves pre- 
cluded from proposing any precise allocation of the four seats 
reserved for Burma. It has been suggested to us that pro- 
vision might suitably be made for one seat to represent 
Muhammadans, and one the Rangoon Chamber of Commerce ; 
we content ourselves in the circumstances with recording the 
suggestions. 

Methods of Representation. 

34. Direct and Indirect election , — The question of the most 
suitable method of securing representation is discussed in 
paragraph^ 273 of the Joint Report. It is recognized that 
direct election is practicable in the case of special constitu- 
encies, such as those representing landholders or commer-. 
cial associations ; but, while indicating a preference for direct 
election an general constituencies, the report emphasises the 
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difficulty of giving practical effect to this measure. We gave 
full and anxious consideration to this difficult problem. There 
are three main alternatives. The first is to adopt the fran- 
chise recommended by us for the provincial legislative coun- 
cils, dividing the electorates for these councils into the number 
of constituencies required for the Indian Legislative Assembl}’. 
If we had felt it necessary to recommend a high franchise 
qualification for the provincial councils, it is possible that the 
electorate for the Indian Legislative Assembly would not have 
been of unmanageable size ; but if the franchise proposals 
made by us are adopted, each constituency for the latter 
avssembly would consist approximately of 4 millions of popu- 
lation with 90,000 electors, and the area of each constitu- 
ency would be of corresponding magnitude. Whether such 
an arrangement may prove practicable in the future, it is 
difficult to foretell, but we are of opinion that for the present 
it is impossible to recommend it. It would involve a great 
strain on the large number of inexperienced electors who 
will now for the first time receive the suffrage, and would 
impose a very heavy burden on the agency charged with the 
organization of the new electoral machinery. 

Some of the difficulties above indicated could, no doubt, 
be obviated hy adopting as an alternative, the pi'oposal — 
strongly urged by many non-official witnesses and numerous 
. political associations — to prepare an electoral roll for the 
Indian Legislative x^ssembly on a substantially higher fran- 
chise than that proposed by us for the provincial councils. It 
was pointed out to us that a direct system of election to the 
Imperial Council by Muhammadans vras in force in the 
provinces of Madras, Bengal, the United Provinces and Bihar 
and Orissa, but it was generally agreed that the present 
franchise was much too restricted to form a suitable basis. Tlie 
average number of electors wmuld be only 184 for each seat. 
A somewhat wider electorate exercises the right of election 
to the Muhammadan seats in the provincial legislative coun- 
cils of these provinces and Bombay, and the suggestion was 
made to us that this might be adopted for elections to the 
Indian Legislative Assembly. This would give an average 
of 1, 1 18 electors for each seat. Besides the very restricted 
nature of this franchise, a further objection lies in the com- 
^position of the electorate. It is basecf on a high property 
qualification varying considerably from province to province, 
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but the attempt to give it a somewhat more liberal aspect 
has led to the inelusion of a striking variety of social, voca- 
tional, titular and literary qualifications, unsuitable in our 
opinion as a basis for the franchise even in provincial council 
elections. In spite of these additions, an electorate of this 
type would be dominated by landholders, who would also 
receive separate representation in their special constituencies. 
But our objection to this proposal is not limited to the diffi- 
culty of suggesting an improved franchise. To enfranchise 
a large number of persons in the elections of the provincial 
legislative councils, and at the same time to confine represen- 
tation in the All-India assembly to a small upper class, appears 
to us not only illogical but politically undesirable. A further 
difficulty, though one possibly of less importance, is that it 
involves the creation of a second electoral roll throughout 
India at a moment when the preparation of the provincial 
electoral rolls will strain severely the resources of the local 
governments. The latter, without exception, after full con- 
sideration of the possible alternatives, recommended in direct 
election. We have thus found ourselves driven (a pTbssibilify 
foreseen in the Joint Report) to the only remaining alter- 
native, namely, indirect election for all general and com- 
munal seats l3y the members of the provincial legislative 
councils. We appreciate the objections to this method. The 
danger of entrusting the election of x\ll-India representatives 
to a small number of electors is too obvious to need ela- 
boration. It must, however, be borne in mind that the non- 
official members of the provincial councils will themselves, 
shortly before they are called upon to exercise this function, 
have been returned by a popular vote, and that they will 
perform this important duty in a representative capacity. 
We trust that, in the progress of time, a growing sense of 
political organization will enable indirect election to be 
superseded by some direct method, but for the present we see 
no alternative but to face the defects inherent in the indirect 
system. 

If our proposal is accepted, the minimum numbers of 
electors to the seats in the Indian Legislative Assembly 
representative of general and communal interests will be as 
shown in the table below. To these will be added in prac- 
tice the non-official nominated members. 
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PiW’ince. 

General. ; 

Muhamma- 

dans. 

Sikhs. 

Total. 

Number of 
seats. 

Number of 
electors. 

Number of 
seats. 

Number of 
electors. 

Number of 
seats. 

Number of 
electors. 

Number of 
seats. 

1 Number of 
electors. 

Madras ... 

7 

80 

2 

13 



9 

93 

Bomloay 

4 

60 

3 

27 

... 

... 

7 

87 

Bengal 

5 

66 

3 

34 

... 

... 

8 

100 

United Provinces 

6 

68 

3 

27 

... 

... 

9 

95 

Punjab ... 

2 

22 

4 

30 

I 

9 

7 

61 

Bihar and Orissa 

6 

56 

2 

17 

... 

... 

8 

73 

Central Provinces 

4 

46 

I 

7 


... 

5 

53 

Assam 

I 

27 

I 

12 

... 

... 

2 

39 


35. Method of election to seats representing special inter- 
ests. — The representation of special interests can, as anti- 
cipated in paragraph 273 of the Joint Report, be suitably 
carried out by direct election. We propose accordingly that 
the persons entered in the electoral rolls prepared for the 
provincial council elections shall elect to the landholders’ seats 
in the Indian Legislative Assembly. There appears to be 
no reason for creating a second electorate, with higher fran- 
chise qualifications, within these comparatively small bodies 
of electors. Election to the commerce seats will be b}'’ the 
members of certain chambers of commerce and similar bodies. 
The details of the electorate for each constituency will be 
found in appendix IX attached. 

36. Qualifications of candidates. — We consider that candi- 
dature for the seats to which election is made by the mem- 
bers of the provincial legislative councils should not be res- 
tricted to persons who are already members of those councils, 
but should be extended to all persons who are qualified for 
election to the council of the province which they desire to 
represent. The difficulty felt by some of our members in 
regard to the qualification of residence (paragraph 29) will 
not arise in this case ; the regulations should only provide 

that the candidate .should be, an, elector io-some constituency: 

within the proyincef, 
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As regards election to seats representing special interests, 
we consider that candidates should have the qualifications 
entitling them to stand for similar seats in the provincial 
councils, resiHence in the province (or, in the case of seats 
representing commerce, possession of a place of business 
within the province) being a necessary qualification in each 
case. 

37. System of voting, — In the elections for seats to which 
election is made by members of the provincial councils, we 
propose to adopt the system of cumulative voting. This is 
at present in force in similar elections to the Imperial Legis- 
lative Council, and we see good grounds for retaining it. 

38. Representatives by nomination, — In our recommen- 
dation as to the number of representatives by nomination, 
we have observed the proportion laid down in paragraph 273 
of the Joint Report. In view of the observations made in 
paragraph 275 of the same report, we have attempted no 
allocation of these seats. One of our members (Mr. Hoggh 
however, desires to express a strong opinion that at least 
one member should be nominated to represent the interests, 
other than commercial and industrial, of the European com- 
munity. It has further been suggested to us that a place 
might be found among the nominations for non-official re- 
presentatives from the North-West Frontier Province and 
Baluchistan iyide paragraph 198 of the Joint Report). 

COUNCIL OF STATE. 

Composition of the Council* 

39. Proposals of the Joint Report, — Proposals regarding 
the Cotmcil ofi State are contained in paragraph 277 of the 
Joint Report. These proposals contemplate a council of 50 
members, exclusive of the Governor-General, consisting of 
not more than 25 officials including the members of the 
Executive Council ; 4 non-officials nominated by the 
Governor-General ; and 2i elected members. Of the elected ' 
members it is suggested that 15 shall be chosen by the non-offi- 
cial members of the provincial legislative councils, each council 
returning two members, save the councils of Burma, the 
Central Provinces and Assam, which are to return one each. 
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The remaining six seats are intended to supplement the 
representation which the Muhammadans and the landed 
classes would otherwise secure, and also to provide for the 
representation of chambers of commerce. It is proposed that 
each of the three latter interests should return two members 
directly to the Council of State. 

40. ■ Our proposals , — We have experienced great difficulty 
in framing a scheme which would provide for the different 
interests mentioned, while preserving the proportion of seats 
between the provinces. We have therefore ventured, at the 
risk of going outside our terms of reference, to recommend 
an increase from 21 to 24 in the number of elected seats. 
This increase will involve a total strength of $6 or, including 
the Governor-General, 57. The details of the constitution 
which we propose are given in appendix X, and the proposals 
for the elected seats may be summarized as follows : — 


Province. 

General. 

Muham- 

madan. 

Sikh. 

Land- 

holders. 

Total. 

Madras 

2 

I 



3 

Bombay 

2 

I 



3 

Bengal 

2 

[ 


A 

n r 

United Provinces 

I 

I 


I 

3 

Punjab 

I : 

I 

I 


3 

Bihar and Orissa 

I 

I 


T 

2 i 

Central Provinces ... | 

I 

A 



i| 

Assam i 

1 

I 

A 


... 

ij 

Total ... ! 

II 

7 

I 

2 1 

i 

21 


Add for European chambers of commerce ... 2 

Reserved for Burma ... ... ... i 


Total ... 24 

41. Method of representation . — In the Joint Report it is 
proposed that the election should be by the members of the 
provincial legislative councils, save in the case of six seats 
(for Muhammadans, landholders and chambers of commerce) 
to which direct election is contemplated. We have alread}^ 
explained the difficulties which have made it impossible for 
us to recommend any method of direct election to the Indian 
Legislative Assembly. We have received no practical sug- 
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gestion, nor have we succeeded in formulating any method, 
for obtaining direct election by Muhammadans (who number 
in the area included in our schemes over 54 millions) to the 
two seats specifically reserved for them in the Council of 
State. It would be possible to arraftge for direct election to 
the two landholders’ seats in the Council of State by the 
landholders to whom, in the various provinces, we propose to 
give the privilege of electing landholders’ representatives in 
the provincial councils. We shrink, however, from adding 
one more election to the two elections (to the provincial 
councils and to the Indian Legislative Assembly) in which 
the landholders will have to participate. It appears to us 
that the least inconvenient course will be to provide, in all 
cases except the two seats reserved for .European commerce, 
for election to the Council of State by the non-official mem- 
bers of the respective provincial councils, and we have framed 
our scheme on these lines. We have not overlooked the fact 
that our proposals for election to the Indian Legislative' 
Assembly and to the Council of State involve two elections 
by the members of the provincial legislative councils, but we 
are unable to devise any alternative system which is not 
open to graver objection. 

42. Qualifications of candidates,--^ ^ think that candida- 
ture to the Council of State should not be confined to mem- 
bers of the Indian Legislative Assembly and provincial 
legislative councils, as we see great advantages in the selec- 
tion of suitable representatives outside those bodies. We 
therefore recommend that it should be left to the electors to 
choose any person qualified to be a member of a provincial 
legislative council. 

We have the honour to be 
Your Excellency’s most obedient servants, 
SOUTHBOROUGH, 

President. 

F. G. SLY, 

Deptity Chairman, 

S. AFTAB. 

W. M. HAILEY. 

S. N. BANERJEA* 

M. N. HOGG. 

V, S. SRINIVASxAN. 

Delhi, 22nd February igig. 
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XI. Report of the Committee on Division 
of Functions. 

To 

HIS EXCELLENCY *rHE GOVERNOR-GENERAL . 

IN COUNCIL. 

Your Excellency, 

In accordance with the directions of the Right Hon’ble the 
Secretary of State for India we have the honour to forward 
to Your Excellency, for submission to the Secretary of 
State, our report on questions connected with the division of 
functions between the central and provincial Governments, 
and in the provincial Governments between the Executive 
Council and Ministers; 

2, The terms of reference to us were as follows ; — 

I. The Committee will be guided by the principles 

enumerated in paragraphs 212, 213, 238, 239 and 
240 and will also take into consideration the illus- 
trative lists contained in appendix II of the 
Report. 

II. With a view to giving the provinces the largest 
measure of independence, legislative, administrative 
and financial, of the Government of India, which 
is compatible with the due discharge by the latter 
of their own responsibilities, the Committee will 
advise as to — 

(1) the functions which should be discharged by 

the provincial Governments (paragraph 238) ; 

(2) the powers of control which should be retained 

by the Government of India in relation to the 
provincial subjects, in order to secure the dis- 
charge of their own responsibilities, and the 
grounds on which and the manner in which 
these powers should be exercised (paragraphs 
213 and 240). 

III. The Committee will further advise as to : — 

(i) which of the functions to be discharged by 
provincial Governments can be transferred at 
the outset in each province to the charge of 
Ministers (paragraph 238) ; 
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(2) the powers which should be exercised hy the 
Governor in Council in relation to transferred 
subjects and the grounds oil which and the 
manner in which these powers should be exer- 
cised (paragraph 240). 

3. Our Report falls into the following sections : — 

Section 1. — Introductory. 

Section IL — Provincial Functions and Relations bet- 
ween the Provinces and the Government of India. 

Part I. — Provincial Functions. 

Part 2. — Powers of control by the Government 
of India in relation to Provincial Subjects. 

Part 3. — Lists of All-India and Provincial Sub- 
jects. 

Section III. — Transfer of Functions to the charge of 
Ministers, and Powers of Governor in Council in 
relation to Transferred Subjects. 

Part I, — Transfer of Functions. 

Part 2. — Powers of the Governor in Council in 
relation to Transferred Subjects. 

Part 3. — List of Transferred Subjects. 

Section IV. — Public Services. 

Section V. — Finance. 

Section VI. — Conclusion. 

It should be noted that it has been found more convenient 
to treat tlie various questions arising under both tlie'second 
and third clauses of the reference with regard to the Public 
Services and F'inance in Sections specially devoted to those 
two subjects. 

Section L— Introductory. 

4. Our first meeting was held at Simla on the Sth 
November, and after preliminary discussions, including infor- 
mal interviews with two Members of the Government of 
India, there and at Delhi, we started on our tour through 
the country on the l6th. We visited Patna, I^ucknow, 
Lahore, Nagpur and Calcutta before Christmas, and exa- 
mined the official and' non-official witnesses from Bihar and 
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Orissa, the United Provinces, the Punjab, the Central Provin- 
ces and Berar and Assam. After Christmas we re-assembled 
in Calcutta on January 2nd, and heard the Bengal evidence. 
P'rom Calcutta we moved on to Madras, and thence to Bom- 
bay, returning to Delhi on P'ebruary 3rd. Burma we did 
not visit, as it was excluded from the scope of our enquiries. 
Besides hearing witnesses from the various provinces we were 
able to examine several officers who serve directly under the 
Government of India. The final discussions were held after 
our return to Delhi, between the 3rd and the 26th February. 
On the latter date our Report was signed. 

While on tour, we held sittings on 68 days in all, and we 
sat as a rule between six and seven hours a day. The sit- 
tings and the examination of witnesses were conducted pri- 
vately. The names of the witnesses and (in the case of re- 
presentative witnesses) the names of the associations which 
they represented are set forth in Annexure no. VI L A 
record of their evidence, together with a record of the mate- 
rial prepared for our assistance by the provincial Govern- 
ments, has been deposited with the Home Department of the 
Government of India. Reference is made in later paragraphs 
to the Memoranda received from the Government of India 
and the proposals formulated by local Governments. 

5. At the outset we suffered a great loss owing to the 
death of our colleague, the Hon’ble Mr. H. F. W. Gillman, 
C.S I„ I.C.S., Member of the Executive Council of the Governor 
of Madras. We realise that his wide administrative experience 
would have been of the greatest help to us. The Madras offi- 
cer (Mr'. M. E. Couchman) who was selected to take his place 
was unable to join us until we had completed our tour in Bihar 
and Orissa, the United Provinces and the Punjab. 

6. In examining the case of each province we received 
the help of two added members appointed by the respective 
local Governments with a view to the adequate representation 
of local conditions. Except in the case of Bengal, where the 
gentlemen nominated by Government were both non-officials, 
one added member in each province was an official and the 
other a non-official We desire to take this opportunity of ex- 
pressing our obligations to our added members (whose names 
are given in Annexure VI) for the great assistance they have 
given us. Not only did they take a share in the examination 
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of witnesses and in the deliberations on the peculiar circum- 
stances of their own provinces, but in several cases also 

supplied us with valuable written statements of their views. 
We further received important assistance from Sir Prabhashan- 
kar Pattani, K.C.I.E., and Mr. G. Rain}^, C.I.E., I.CS., who 
were appointed to join our deliberations at Delhi when we 
were examining questions affecting the Government of India. 

7. It is laid down in our reference that we are to be guided 
by the principles enunciated in certain paragraphs of the Joint 
Report of Your Excellency and the Secretary of State on 
Indian Constitutional Reforms which have a special bearing 
upon the questions referred to us. The paragraphs in ques- 
tion are 212, 213, 238, 239 and 240. We have given careful 
consideration to these paragraphs, and frequent references to 
them will be found in our Report. There are many other 
passages of the Joint Report which directly affect the 
questions with which we have to deal, and our Report must 
be read with reference to, and in the light of, the Joint Report 
as a whole and the constitutional scheme of which it lays 
down the general lines. 

8. Some preliminary definition of terms is required. We 
have used the word ‘Imperial’ in reference only to His 
Majesty’s Government and the Parliament of the United 
Kingdom. We have used the term ‘Indian’ for the purpose 
of references to the Government of India and the Indian 
legislature, as distinct from the provincial Governments and 
legislatures. It has been found convenient to state many of 
our proposals in what may perhaps be described as statutory 
form, but we wish it to be understood that we have done this 
for the sake only of clear statement, and not with a view to 
assuming the functions of the Parliamentary draftsman or to 
deciding questions as to the precise legal machinery to be 
employed for giving effect to our proposals. 

Section IL— Provineial Functions and Belations between 
the Provinces and the Government of India. 

Part I.— Provincial Functions. 

g. Our duty, as stated in clause II of the reference, is to 
advise as to the functions of the provincial Governments and 
as to the control to be retained by the Government of India 
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in relation to provincial subjects ‘in order to secure the dis- 
charge of their own responsibilities/ For the purpose of 
defining the relations between the central and provincial 
Governments, as we. are thus required to do, we have found it 
essential to examine not only’ what subjects should be com- 
prised in the list of provincial subjects, but also what are the 
subjects for which the responsibility must remain with the 
Government of India. It has thus become necessary to 
prepare two lists showing : — 

( f ) All-India subjects, 

(zz) Provincial subjects. 

These lists are attached to this Section of the Report. 

10. In the preparation of these lists we have been guided 
by paragraph 238 of the Joint Report from which the follow- 
ing passage may be quoted : — 

“The Committee’s first business will be to consider what are the services 
to be appropriated to the provinces, all others remaining with the Govern- 
ment of India. We suggest that it will find that some matters are of 
wholly provincial concern, and that others are primarily provincial, but 
that in respect of them some statutory restrictions upon the discretion of 
provincial Governments may be necessary. Other matters again may be 
provincial in character so far as administration goes, while there may be 
good reasons for keeping the right of legislation in respect of them in the 
hands of the Government of India.” 

11. In considering the questions arising in connection 
with the preparation of these lists, we have had the assistance 
of a Memorandum received from the Government of India 
on the general subject of Division of Functions, which forms 
an annexure to this Report (Annexure II). The following 
passages may be quoted from this Memorandum : — 

“7, There are certain subjects which are at present under the direct 
adtninistrafion of the Government of India. The Government of India 
maintain separate staffs for their administration and the provincial Govern- 
ments have no share in it. The category is easily recognisable, and for 
the most part there will not be much room for doubt as to the subjects 
to be included in it. At the other end of the line are matters of predomi- 
nantly local interest which, however much conditions may vary between 
provinces, will generally speaking be recognised as proper subjects for 
provincialisation. 

“ 8. Between these extreme categorieSj however, lies a large indeter- 
minate field which requires further examination before- the principles 
determining its classification can be settled. It comprises all the matters 
in which the Government of India at present retain ultimate control, legis- 
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lative and administrative, but in practice share the actual administration 
in varying degrees with the provincial Governments. In many cases the 
extent of delegation practised is already very wide. The criterion ■which 
the Government of India apply to these is whether in any given case the 
provincial Governments are to be strictly the agents of the Government of 
India, or are to have (subject to what is said below as to the reservation 
of powers of intervention) acknowledged authority of their own. In ap- 
plying this criterion the main determining' factor will be, not the degree of 
delegation already practised, which may depend on mere convenience, but 
the consideration whether the interests of India as a whole (or at all evenfs 
interests larger than those of one province) or on the other hand the in- 
terests of the province essentially preponderate. 

“The point is that delegation to an, agent may be already extensive, 
but that circumstance should not obscure the fact of agency or lead to the 
agent being regarded as having inherent powers of his own.” ^ 

The Memorandum proceeds to state that applying the 
principle above laid down “the Government of India hold that 
where extra-provincial interests predominate the subject should 
be treated as central,’^ while “on the other hand, all subjects 
in which the interests of the provinces essentially predomi- 
nate should be provincial, and in respect of these the provin- 
cial Governments will have acknowledged authority of their 
own.” 

12. We recognise the distinction above drawn between 
the two classes of functions discharged by provincial Govern- 
ments — (i) Agency functions in relation to All-India subjects 
and (2) Provincial functions properly so called. The distin- 
guishing feature of the work done in discharge of agency 
functions is that it relates to subjects in which All-India in- 
terests so far predominate that full ultimate control must 
remain with the Government of India, and that, whatever the 
extent of the authority in such matters for the time being 
delegated by the Government of India to the provinces as 
their agents, it must always be open to the Government of 
India to vary the authority and, if need be, even to withdraw 
the authority altogether. Provincial functions relate to sub- 
jects in which, to use the words of the Government of India 
Memorandum, “the interests of the provinces essentially pre- 
dominate,” and in which provincial Governments are therefore 
to have “acknowledged authority of their own,” We recog- 
nise the difficulty of stating the matter in more precise terms* 
Circumstances, and the experience gained in the working of 
the existing local Governments, have largely decided in 
practice what subjects must fall in the provincial class ; but 
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the general subordination of local Governments to the Govern- 
ment of India under the terms of the Government of India 
Act, and centralization in finance, have in the past tended to 
obscure the actual dividing line between All-India and provin- 
cial subjects, which also governs the separation in the pro- 
vinces of agency from proyincial functions. 

13. In considering what subjects should be classed as 
provincial subjects, we have, in accordance with the sugges- 
tion of paragraph 238, used the first illustrative list to the 
Report as the starting point for our deliberations. This list 
has also been treated by • most provincial Governments as 
affording the basis for their own proposals. The Government 
of India have not themselves put forward any definite propo- 
sal as to how the classification of subjects should be worked 
out pn the hues laid down in their Memorandum, and the 
provincial proposals under this head were mainly confined 
to discussing the limits of the authority to be exercised in 
future by the Government of India, in relation to the subjects 
included in this first illustrative list, and did not in any case 
include an attempt to make a general and complete classi- 
fication as between the central and provincial Governments. 
It has therefore been left to us to attempt this task, on the 
basis of the general proposals contained in the Report, and 
of the material at our disposal, consisting of the Memoranda 
from the Government of India, the schemes and Memoranda 
of the different provincial Governments and the evidence 
which we have received. We are fully conscious of the diffi- 
culties of making such a complete classification of the func- 
tions of Government as these lists represent, and we put 
them forward with the reservations necessary in dealing with 
a subject so various and so complicated. Their purpose is to 
lay down the main lines of division. They will, no doubt re- 
quire and receive careful examination by the different Govern- 
ments concerned as regards their bearing on the detailed work 
of administration. 

14. Certain broad considerations governing the prepara- 
tion of the lists of All-India and provincial subjects have to 
be stated : — 

(i) We have proceeded on the basis that there is to be 
no such statutory demarcation of powers between 
the central and provincial legislatures as to leave 
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the validity of Acts passed to be challenged in 
the Courts, on the ground of their being in excess 
of the powers of the legislature hy which they 
are passed. We do not propose any alteration 
in the essential feature. of the existing system of 
legislation in British India, which is that, save 
for certain special powers entrusted to the Indian 
legislature under section 65 of the Government of 
India Act, the Indian legislature as regards British 
India, and each of the provincial legislatures as 
regards its own province, have in theory concur- 
rent jurisdiction over the whole legislative field. 
In fact the powers of provincial legislatures are 
much restricted owing to the rule, depending in 
some cases on statute and in other cases on exe- 
cutive order, that provincial Bills require the 
previous sanction of the Governor-General or the 
Government of India before introduction, but the 
validity of a provincial Act duly passed and 
assented to cannot be challenged on the ground 
that previous sanction has not been given. 

(2) In accordance with the suggestion made in para- 

graph 238, many provincial subjects are stated in 
the provincial list to be “subject to Indian 
legislation’^ either in whole or in part. The effect 
of this limitation is — with regard “to Indian 
powers, that legislation on that subject, in whole 
or in part, and any powers reserved thereunder 
to the Governor-General in Council are recog- 
nized as an All-India subject — and with regard 
to provincial powers, not that the province cannot 
legislate on the subject at all, but that, in so far 
as the limitation operates, it cannot legislate 
except with the previous sanction of the 
Governor-General. 

(3) In framing the lists we have treated as All-India 

subjects, and committed therefore to the Govern- 
ment of India and the Indian legislature, certain 
large general heads, such for instance as Com- 
merce, and Laws regarding property, but have 
taken ‘out of these, and allotted to the provinces, 
important sections, e, g,^ in the case of the first, 
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Excise, and, in the case of the second, Laws 
regarding land tenure* As stated in the rules 
of interpretation applied to the lists, any matter 
included in the provincial list is, to the extent 
of such inclusion, to be deemed to be excluded 
from any All-India subject of which otherwise 
it would form part. Subjects not expressly 
included in either list are regarded as All-India 
subjects (All-India list, no. 40), but it is left open 
to the Governor-General in Council to add to 
the provincial list “matters of merely local , or 
private interest within the province” (Provincial 
List, no. 47). 

(4) Experience elsewhere has abundantly shown the 
difficulties involved in working out such a scheme 
of classification and making it complete, and 
has proved how impossible it is to forecast 
beforehand the actual results in practice of 
the division made. It must, however, be re- 
membered that in this case we are not attempting 
a division of powers which will be subject to test 
in the Courts, and we can therefore with greater 
confidence leave the effect of the division pro- 
posed to be worked out in the course of legisla- 
tive and administrative practice in the light of 
accepted general principles. Our scheme has 
been devised on such a basis as to leave the way 
open for this process of development 

15. We have included in the lists of All-India and pro- 
vincial subjects notes of an explanatory character, but the 
proposals made as to the division of functions between the 
Government of India and the provincial Governments in 
certain subjects involve some points of such importance as to 
require special mention here. 

(i) Education . — We have included Education in the pro- 
vincial list “subject to Indian legislation controlling the estab- 
lishment and regulating the constitutions and functions of new 
universities,” and have provided that among the classes of 
provincial legislation which the Governor will be required to 
reserve for the consideration of the Governor-General shall 
be legislation regulating the constitution and functions of any 
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university unless such legislation has been subject to previous 
sanction [ vide ^paragraph 36 (3) ], The effect of these two 
proposals will be that (a) apart from powers conferred by 
future Indian legislation on the provinces, provincial legisla- 
tion with regard to the establishment, constitution and 
functions of new universities will be subject to previous 
sanction, and (^) a provincial Legislative Council will be 
competent to legislate, subject to reservation but without 
previous sanction, for the purpose of amending the constitu- 
tion and functions of any university now existing within the 
province. In recommending that legislation by a province 
as to the establishment, constitution and functions of a new 
university shall be subject to previous sanction, and that 
the control of legislation as to new universities shall thus, 
in effect, be placed in the hands of the Indian legislature, 
we have been influenced by the views of the Calcutta Univer- 
sity Commission, which have been communicated to us in 
advance of the publication of the Commission’s report. It is 
not for us to advise as to the form of such legislation, but we 
make our recommendation on the assumption that means 
will be found of giving this legislation such an elastic 
character as to facilitate university development according 
to the varying needs and conditions of the different 
provinces. 

The special circumstances of Bengal, and the fact that the 
Calcutta University Commission have been enquiring into 
and are about to report on higher education in Bengal, render 
it necessary to make separate provisions regarding that 
province. If it is decided to give effect to the recommenda- 
tions contained in the report of the Commission legislation 
will be required — 

(2) as to the constitution and functions of the Univer- 
sity of Calcutta, 

(22) as to the control of secondary education in Bengal, 
and the establishment of a Board of Intermediate 
and Secondary Education, 

(/ii) as to the establishment, constitution and functions 
of the new University of Dacca. 

The third point is already covered by the proposed provision 
for the control by the Indian legislature over the establish- 
ment and constitution of new universities, but, as regards the 
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other two points, we recommend that legislation in Bengal 
with regard to the Calcutta University and with I'egard to the 
control and organisation of secondary education, sliall be 
subject to previous sanction for a period of five years from 
the date when the reforms scheme comes into operation. 
This will give time to the Indian legislature to pass, if it 
sees fit to do so, the legislation required to give effect 
to the Report of the Calcutta University Commission, 
and will secure such legislation against premature amend- 
ment. 

(2) Railways . — As regards Railways we have been 
impressed with the evident strength of the desire in many 
provinces to develop light and feeder railways. There is 
a general feeling that such development is unduly hampered 
under existing conditions. This feeling is particularly strong 
ill Madras, where several local authorities have given proof 
of their keenness on the subject by levying for years a cess 
for railways the construction of which has not even been 
sanctioned. We have tried therefore, while conserving the 
essential interests of the Railway Board as controller of 
the railway communications of India and guardian of the 
rights of existing railwa\^s, and the ultimate veto of the 
Government of India, to give to the provincial Legislative 
Councils a power of initiative in legislation which will give 
scope to local enterprise. We recommend that local 
authorities or private corporations should be allowed to 
introduce Bills for the construction of light and feeder 
railways in the provincial Councils. But we suggest that 
provision should be made by standing orders of each pro- 
vincial Council requiring that, before any Bill providing for 
construction and management of a light or feeder railway is 
introduced in the Council, sufficient notice of the proposals 
contained in such Bill shall be given to the Railway Board, 
and to such other parties as may be prescribed, and that the 
Bill shall be referred after introduction to a Select Committee 
of the Council with power to hear evidence, and shall 
be dealt with by procedure similar to that applied to private 
Bills under British Parliamentary practice ; and we further 
propose that any such Bill shall, after being passed by the 
provincial Council, be reserved for the consideration of the 
Governor-General, in accordance with the proposals contained 
in paragraph 36* 
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(3) Ports and Waterwaj/s , — The question of the control 
of ports and waterways presents certain special features. At 
present both are administered under the immediate control of 
the local Governments, but it is obvious that the development 
and control of ports is very closely connected with the regula- 
tion of shipping, which we have assigned as an All- India 
subject, and has certain aspects which are not only of Indian 
but also of Imperial importance. The larger inland waterways 
also are of interest to India as a whole, and may be injurious- 
ly affected in one province by action or neglect in another ; 
they also have a most important bearing on the question of 
railway development. There has been much discussion on 
the subject, especially in Bengal, where a proposal for a Water- 
ways Trust has been steadily advocated, and the Bengal 
Government have recommended that if such a Trust is consti- 
tuted it should be directly under the control of the Govern- 
ment of India. No definite scheme for such central control 
has been laid before the Committee, but we consider it desir- 
able to leave the way open for the adoption of such a 
scheme, and have therefore made provision in the All- 
India and provincial lists which will enable the Government 
of India to take over direct control of ports and inland 
waterways to such an extent as may hereafter be thought 
expedient, 

(4) Religiotis and Chaiitable Endowments . — The question 
of Religious and Charitable Endowments has been under more 
or less constant discussion since the Act of i?63 was passed. 
In the circumstances of India, it seems impossible to deal 
separately with the two classes of endowments, and the in- 
creasing desire for the effective supervision of endowments has 
been checked by the fear of affecting religious rites and usages. 
Our proposals under the head of legislative control provide 
that ail provincial legislation affecting the religion or religious 
rites or usages of any class of British subjects in British 
India shall be excluded from the class of Bills requiring 
previous sanction, but shall be reserved for the considera- 
tion of the Governor-General [ vide paragraph 36 (3) J and 
the object of these proposals, and of including religious 
and charitable endowments in the list of provincial sub- 
jects, is to leave it open to the provincial legislatures 
to seek a solution of the difficulties that surround the 
question, 
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Part IL— Powers of control ey the Government of 
India in relation to Provincial Subjects. 

General Principles, 

i6. Under this head arises a question which is inseparable 
from those which have to be considered in framing the lists of 
All-India and provincial subjects, namely, what is to be the 
effect as regards provincial powers of putting a subject in the 
provincial list ? Or in other words, what is to be the extent 
of the ''acknowledged authority” of the province in relation 
to provincial subjects ? In the Memorandum already referred 
to (Annexure II) the Government of India have given an 
indication of their views on this question. The following 
passage may be quoted from paragraph 1 1 of the memoran- 
dum : — 

"Among provincial subjects some will be transferred. Taking the 
case of these first the Government of India think that the exercise of the 
central Government’s power to intervene in provincial subjects should be 
specifically restricted to the following purposes : — 

(i) to safeguard the administration of Government of India sub- 
jects ; 

(//) to secure uniformity of legislation where such legislation is 
considered desirable in the interests of India or of more than 
one province ; 

(///) to safeguard the public services to an extent which will be 
further determined subsequently ; 

(?V) to decide questions which affect more than one province. 

So far as legislation is concerned the Government of India think that 
the exercise of the legislative powers of the Central Government should be 
by convention restricted in the manner proposed in paragraph 212 to the 
above-named grounds^’. 

This proposal is qualified by the statement that it should 
be regarded as relating to control which is not based on finan- 
cial considerations. To the question of financial control we 
refer later. 

17. Our view as to the four purposes for which it is 
proposed to retain power to intervene in transferred subjects 
may be briefly stated. As to the first, it is clearly necessary 
for the Government of India to retain power to safeguard the 
administration of its own subjects, which we have called "All- 
India subjects.” It is also necessary for the Government of 
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India to retain power to intervene to decide questions in dis- 
pute between provinces ; but we should prefer to see the fourth 
purpose expressed in terms less wide than those proposed, and 
it should, we think, be made clear that the provinces are to 
have an opportunity of settling for themselves any matter in 
dispute affecting a provincial subject before the Government 
of India exercise their power to intervene. We suggest there- 
fore that the fourth purpose should be stated as follows 

“To decide questions arising between two or more pro- 
vinces, failing agreement between the provinces concerned.’' 

With regard to the second purpose, we feel that acceptance 
of the purpose of securing uniformity of legislation stated in 
these wide terms would make- it difficult, if not impossible, for 
any convention to come into existence limiting the interference 
of the Indian legislature in provincial subjects. We have, 
therefore, in our list of provincial subjects, and in our proposals 
with regard to the legislative powers of the provinces, endea- 
voured to provide specifically for cases where the need for 
uniformity of legislation must be recognized, and we have thus, 
we believe, made the reservation of this general power 
unnecessary. Where, under our proposals, power has been re- 
served to the Indian legislature to legislate, we have, as already 
stated, treated the power so reserved as an All- India subject. 

With regard to the third purpose, safeguarding the public 
services, our proposals on this subject are set out in the Section 
which deals with the public services. To the extent to which 
control is to be reserved by the Government of India and the 
Indian legislature, the public services will be an All-India 
subject. These proposals as to legislation and the public 
services enable us therefore to reduce the number of the pur- 
poses for which the Government of India and the Indian 
Legislature should retain power to intervene in transferred 
subjects to two, which may be stated as follows : — 

(r) To safeguard the administration of All-India sub- 
jects. 

(2) To decide questions arising between two or more 
provinces, falling agreement between the pro- 
vinces concerned. 

1 8. In the case of provincial subjects which are reserved, 
the Memorandum (Aniiexure II), after stating that the 
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Government of India look forward in future to very different 
relations between the central and provincial Governments, even 
in reserved subjects, from those which have obtained in the 
past, proceeds as follows : — 

“'Nevertheless, as they have already said, the Government of India 
accept the principle laid down in paragraph 213 that an official govern- 
ment which is not subject to popular control cannot properly ]>e legally 
exempted from superior official control. Bearing in mind the further 
fundamental principle that, saving its responsibility to Parliament, the 
central Government must retain indisputable authority in essential matters, 
and also the practical danger that the specification of certain grounds for 
the exercise of powers of control may be taken to imply the exclusion of 
others, they hold that it would be unwise to lay down any specific limita- 
tions upon their legal powers of interference with provincial Governments 
in reserved subjects. In respect of these therefore they propose no 
amendment of section 45 of the Government of India Act.” 

The paragraph then proceeds to give an indication of the 
Government of India's views as to the purposes for which 
their control in regard to reserved subjects will generally be 
exercised in future, but it is made clear that this expression 
of their views is not intended to serve as the basis of any 
formal limitation of their legal powers. 

19. We think there is great weight in the considerations 
urged against the plan of making, in the case of reserved 
subjects, any such list of purposes of intervention by the 
Government of India as is proposed in the case of transferred 
subjects, and thus imposing a specific restriction on the 
Government of India's general powers of control. At 
the same time we feel that the effect of the important 
distinction between agency and provincial functions should 
receive formal recognition ; otherwise the absolute powers 
of control reserved to the Government of India under 
sections 33 and 45 of the Government of India Act will apply 
equally to both sets of functions, except in so far as provincial 
subjects are transferred, and, apart from transfer, there will be 
no formal distinction between the delegation of authority to 
the province as an agent in relation to All-India subjects and 
the process of devolution whereby it is intended that the pro- 
vince should obtain an acknowledged authority of its own as 
regai'-ds provincial subjects. Failure to recognize this distinc- 
tion, except in the case of transferred subjects, is bound to be 
a source of difficulty and confusion in the relations between 
central and provincial Governments, and between the provincial 
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Governments and their own legislatures, and appears to us to 
be inconsistent with the policy laid down in the Joint Report. 

20. In this connection we would refer to the opening 
words of clause II of our reference; which enjoin us to keep in 
view the object of giving to the provinces “the largest 
measure of independence, legislative, administrative and finan- 
cial, of the Government of India, which is compatible with the 
due discharge by the latter of their own responsibilities ”, and 
also to the second formula contained in paragraph 189 of the 
Joint Report, from which these words are taken. * This for- 
mula runs as follows : — 

‘"The provinces are the domain in which the earlier steps towards the 
progressive realization of responsible government should be taken. Some 
measure of responsibility should be given at once, and our aim is to give 
complete responsibility as soon as conditions permit. This involves at 
once giving the provinces the largest measure of independence, legjislative, 
administrative and financial, of the Government of India which is com- 
patible with the due discharge by the latter of its own responsibilities. ” 

It will be observed that this formula links together the two 
questions of provincial independence of the Government of 
India and growth of responsible government in the province. 
Subsequent paragraphs of the Joint Report make it clear that, 
though the Governor in Council remains primarily responsible 
for provincial reserved subjects, the provincial Legislative 
Councils are, from the outset, to be directly concerned in these 
subjects. They are to legislate with regard to them, they are 
to discuss and deal with the budget which contains provision 
for them and they are to have Standing Committees which 
will bring some of their members into immediate touch with 
their administration. Though special procedure is to be pro- 
vided by which to secure legislation and to obtain funds for 
reserved subjects, where the proposals of the Governor in 
Council do not meet with the approval of the Legislative 
Council, it may be assumed that a Governor in Council will 
not resort to this special procedure if he can reasonably 
avoid it. 

21. It appears to be clear therefore that the sphere of 
influence of the new provincial Councils will extend beyond 
the actual area of the transferred subjects. The initiative 
with regard to the reserved subjects will rest with the Gover- 
nor in Council, but, in shaping his course with regard to such 
subjects, the Governor in Council will be bound to take into 
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account the important factor of his relations with his Legis- 
lative Council, and, it may be added, with the Ministers who 
form the non-official side of his Government. If the Governor 
in Council is thus put in a new situation with regard to pro- 
vincial subjects which remain reserved, this new situation must 
be recognized in the relations between the Governor in Couti- 
cil and the authorities which control him, represented by the 
Government of India. We do not read paragraph 213 of the 
Joint Report, which is referred to in the Government of India 
Memorandum, and is one of the paragraphs quoted in our 
reference, as implying that we are to leave this new situation 
out of account in considering the control which the Govern- 
ment of India are to retain in relation to reserved subjects. 

22. A new principle has therefore in our opinion to be 
applied to all the subjects included in the sphere of provincial 
administration as provincial subjects, in view of the new 
conditions which the development of popular institutions in 
the provinces will create, and we think that this principle can 
best be laid down by reference to the terms of the announce- 
ment of August 20th, 1917, the essential portion of w’-hich will, 
it may be assumed, be incorporated in the preamble to tlie new 
Bill. The preamble will, in that case, contain a statement to 
the effect that “ with a view to the progressive realization of 
responsible government in British India as an integral part of 
the Empire, it is expedient gradually to develop self-govern- 
ing institutions in that country.” On the assumption that the 
preamble will be so framed, we propose that the new position 
as regards the relations of the Government of India with pro- 
vincial Governments, in so far as concerns the administration 
of provincial subjects, should be formally • recognized by an 
authoritative declaration to the following effect : — 

The powers of superintendence, direction and control 
over local Governments vested in the Governor- 
General in Council under the Government of India 
Act, igiSj shall, in relation to provincial subjects, be 
exercised with due regard to the purpose of the new 
Act, as stated in the preamble. 

The position with regard to the whole class of provincial 
subjects having been thus dealt with, the special position of 
transferred subjects should be defined, in accordance with the 
suggestion of the Government of India, by a clause to the 

236 



REPORT UE THE FUNCTIONS COiMMITTEK. 

following effect, which will operate as an amendment of the 
Government of India Act : — 

The powers of superintendence, direction and control 
over local Governments vested in the Governor- 
General in Council under the Government of India 
Act, 19 IS, shall, in relation to transferred subjects, 
be exercised only for such purposes as may be 
specified in rules made under this Act, but the 
Governor-General in Council shall be the sole judge 
as to whether the purpose of the exercise of such 
power in any particular case comes within the pur- 
poses so specified. ’’ 

The last words are added in order to make it clear that 
we do not contemplate such a limitation of the powers of the 
Governor-General in Council as would render the exercise of 
these powers open to challenge in the Courts. Our acceptance 
of the proposal with regard to the specification in rules of 
the purposes to which the exercise of the powers of the 
Governor- General in Council will be restricted in relation to 
transferred subjects is based on the assumption that the mak- 
ing of rules under this provision will be subject to effective 
Parliamentary control. 

23. The general effect of these arrangements will be to 
apply one principle to all subjects marked as provincial ; but 
the division of provincial subjects into the two classes, reserv- 
ed and transferred, and the different authorities constituted 
for dealing with those two classes of subjects, will mark the 
fact that the principle is to have a far wider application in the 
one case than in the other, and this point will be further 
emphasized by the limitation of the purposes for which the 
Government of India may interfere in the one case and the 
absence of any such limitation in the other. While the pro- 
posed declaration will give a guiding principle in relation to 
the control by the Government of India over provincial sub- 
jects, whether reserved or transferred, it cannot be interpreted 
as laying down any hard and fast rule. The Government of 
India will not be bound to accept proposals of an official 
provincial Government merely because they are backed by 
a majority in the provincial Legislative Council They 
will still be responsible to the Secretary of State and 
to the Imperial Parliament for exercising their full legal 


237 



THE INDIAN CONSTITUTION. 


authority, where they think necessary, to reject such pro- 
posals, however strongly supported ; but the effect of the 
declaration ' will be to involve definite recognition of the 
relation between the Governor in Council and his pro- 
vincial Council as one of the factors in the situation which 
must be taken into account. The proposed declaration will 
necessarily apply equally to the exercise of the powers of 
control vested in the Secretary of State (under section 2 of 
the Government of India Act), in so far as local Governments 
are concerned, and the Secretary of State will be responsible 
to the Imperial Parliament for efect being given to the policy 
laid down. 

24. The distinction between a reserved and a transferred 
subject in respect of the control to be exercised by the 
Government of India has an important bearing on the 
question of the actual definition of provincial subjects as 
appearing in the provincial list As long as the Government 
of India continue to exercise in relation to a provincial 
subject the general control vested in them under the Gov- 
ernment of India Act, without any restriction of the pur- 
poses for which that control may be exercised, the limitation 
of the provincial subject by precise definition is not a matter 
of great practical importance ; but, as soon as the control of 
the Government of India becomes a restricted control which 
can only be exercised for certain specific purposes, the ques- 
tion of definition acquires a new importance and needs very 
careful examination. The position can be illustrated by 
reference to such subjects as Land Revenue and Police. In 
the case of Land Revenue the Memorandum received from the 
Revenue and Agriculture Department proposes that the 
control of the Government of India shall, in future, be limited 
to requiring that the rules made by a local Government for 
the guidance of Settlement Officers in assessing revenue 
must be in accordance with general principles sanctioned 
by the Governor-General in Council.” If Land Revenue is 
recognized as a purely provincial concern, then it is difficult 
to justify or give practical effect to such a control by the 
Government of India as this provision would imply. On 
the other hand, it may be said that Land Revenue never can 
be recognized as a purely provincial concern, because the 
Government of India must always be vitally interested in 
the safeguarding of the great sources of national revenue, of 
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which Land Revenue is one, though, under the proposed 
financial arrangement, it is a source from which the province 
alone will draw. In the case of Land Revenue, as it is not 
now recommended for transfer and the Government of India's 
general control therefore remains, wq have not attempted to 
define the exact form which that control should in future take. 

The subject of Police affords another illustration of the 
importance of this question of definition. It is obvious that 
the interests of the Government of India and of other pro- 
vinces may be seriously affected if a particular province fails 
to maintain its police force at a suflficient strength and in a 
reasonable state of efficiency. If therefore the question arose 
as to the transfer in any province of the police to the charge 
of Ministers, the question of the definition of the powers of 
the central Government and of the obligation of the province 
in relation to Police would assume quite a different aspect 
from that which it presents as long as the general control of 
the Government of India is retained unhampered by any 
restriction to special purposes. 

We have sought by these illustrations to make it clear 
that, where a provincial subject is not now to be transferred 
in any province, its definition as a provincial subject, which 
involves the question of the control to be retained in respect 
of it by the central Government, is not to be regarded as 
having received final consideration. The question of such 
definition must be reviewed and decided when the question of 
transfer arises, and our proposed definitions of those provin- 
cial subjects which are to remain reserved must therefore not 
be regarded as prejudging the question as to the limitation 
necessary for the purpose of protecting the interests of the 
central Government when the date of transfer comes. 

25. We received from the Government of India on the 
2 1st February, when our enquiry was approaching its con- 
clusion, a further short Memorandum on the question of 
Division of Functions between the central Government and 
the provinces. This Memorandum forms Annexure III to 
our Report It will be seen that the final paragraph of this 
Memorandum has a bearing on .the proposals contained in 
paragraphs 20 — 23. We note a suggestion contained in this 
Memorandum that the subjects which appear in the provin- 
cial budget should be described as the subjects which the 
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provinces administer. We are not quite clear as to the effect 
of this proposal, but it may be read as a suggestion that the 
distinction to be drawn between agency functions and provin- 
cial functions should be made clear by relieving the provin- 
cial exchequer of expenditure on agency functions, and 
making such expenditure a direct charge against the Govern- 
ment of India. We think that this would be a. logical way 
of dealing with the position, and that there would be obvious 
advantages in its adoption, provided financial adjustments 
can be made which would prevent inequitable results. 

Administrative Control. 

26. The existing control by the Government of India 
over provincial administration finds expression iii the provisions 
of a considerable number of statutes and regulations which 
specially reserve power to the Governor-General in Council, or 
require his previous sanction or subsequent approval to action 
taken by the provincial Governments. We have received 
from the provincial Governments a number of detailed pro- 
prosals for the relaxation of this control in particular matters, 
either by the delegation of powers or by the amendment of 
the Act concerned ; and the Government of India have also sup- 
plied us with departmental Memoranda treating the question 
on similar lines. We are not in a position to deal with these 
detailed suggestions, but we recommend that the matter 
should be carefully examined now in the light of the material 
collected and of the new relations to be established between 
the central and provincial Governments. In the Memoran- 
dum dated the 19th February (Annexure III) the Govern- 
ment of India refer to the matter as follows “ In respect of 
these same subjects {ie, subjects that the provinces adminis- 
ter but which are not transferred subjects) the Government 
of India will undertake a formal and systematic scheme of 
devolution of their authority, such scheme to be compatible 
with the exercise of their control in matters which they regard 
as essential to good government.” If, in the necessary interval 
before the reforms scheme takes effect, the existing statutes are 
revised so as to eliminate provisions necessitating references 
to the Government of India xvhich are considered no longer 
necessary, the position will be simplified and the provinces 
will have from the start a freer hand in dealing with provin- 
cial subjects. 
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27. As regards the method by which the Government of 
India should exercise their right of intervention when neces- 
sary in matters of administration we propose in paragraph 
63 to give effect to the suggestion contained in the Govern- 
ment of India Memorandum (Annexure II) by providing that 
the duty shall be laid upon the Governor to take care that 
any order given by the Governor-General in Council is com- 
plied with by the department concerned, whether such 
department is reserved or transferred.” 

Control over Provincial Legislation. 

28. Reference has already been made to the position as 
to provincial legislation under the existing law, but it is now 
necessary to deal with the matter more fully. Section 79 of 
the Government of India Act provides as follows - 

79. (1) The local legislature of any province has power, subject to 
the provisions of this Act, to make laws for the peace and good govxrn- 
*ment of the territories for the time being constituting that province. 

(2) The local legislature of any province may, with the previous sanc- 
tion of the Governor-General, but not otherwise, repeal or alter as to that 
province any law made either before or after the commencement of this 
Act by any authority in British India other than that local legislature. 

(3) The local legislature of any province may not, without the previ- ^ 
ous sanction of the Governor- General, make or take into consideration * 
any law — 

(a) affecting the public debt of India, or the customs duties, or any 
other tax or duty for the time being in force and imposed by 
the authority of the Governor-General in Council for the 
general purposes of the Government of India ; or 

{/?) regulating any of the current coin, or the issue of any bills, 
notes or other papdr currency ; or 

(c) regulating the conveyance of letters by the post office or 

messages by the electric teleg'raph j or 

(d) altering in any way the Indian Penal Code ; or 

(e) affecting the religion or religious rites and usages of any class 

of British subjects in India ; or 

(/) aflecting the discipline or maintenance of any part of His 
Majesty’s naval, or military forces ; or 

ig) regulating patents or copyright ; or 

{/i} affecting the relations of the Government with foreign princes 
or states. 

(4) The local legislature of any province has not power to make any 
law affecting any Act of Parliament. 
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(5) Provided that an Act or a provision an Art made* by a local 
legislature, and subsequently assented to by the Governor-CIcneral in 
pursuance of this Act, shall not be deemed invalid by reason only of its 
requiring the previous sanction of the Governor-General under this 
Act. 

29. It will be observed that under this section the pre- 
vious sanction of the Governor- General has to be obtained 

(1) to any provincial Bill repealing or altering a law 

made by any authority in British India other 
than the local legislature of the province con- 
cerned ; 

(2) to any provincial Bill bearing on certain All-India 

subjects specified in sub-clause (3) ; and 

(3) to any provincip .1 Bill affecting the religion or reli- 

gious rites and usages of any class of British 
subjects in India [sub-clause (3) (<^)]. 

These statutory provisions as to previous sanction have 
been supplemented by executive orders which have the effect * 
of requiring provincial Governments to submit their Bills for 
previous sanction in all but a very limited class of cases. In 
practice the requirement of previous sanction has been applied 
so as to render necessary not only the submission to the 
‘ Government of India of the Bill itself prior to introduction, 
but also the submission of any important amendments pro- 
posed during the passage of the Bill Reference may be made 
to paragraphs 114-116 of the Joint Report, which explain the 
effect of the existing restrictions, and recognise the need of 
an effective measure of devolution before provincial Councils 
can acquire “any genuine independence in legislation.’’ 

30. It is clear that the requirement of previous sanction 
is calculated greatly to hamper and delay the work of provin- 
cial legislatures. This particular form of limitation has more- 
over as a rule the unfortunate effect of inviting the judgment 
of the Government of India upon a provincial Bill before they 
have had the guidance which could be obtained from a public 
discussion of its terms. On the other hand, as the provinces 
have in theory the right to range over the whole legislative 
field, it is essential that they should be under such effective 
restraint in the exercise of this right as will suffice to keep 
them off certain portions of the field altogether, and to place 
their entry into other portions under very strict control The 
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problem which we have to solve is to mark off for the provinces 
a reasonably wide legislative field, which they can be free to 
enter without first passing the barrier of previous sanction, 
and at the same time to provide such safeguards as may be 
necessary to enable the Government of India to exercise their 
supervision, for the purpose of protecting the wider interests 
committed to their charge, without being compelled to have 
recourse to a frequent exercise of the veto. 

31. It is contemplated in paragraph 212 of the Joint 
Report that, subject to certain important reservations, “within 
the field which may be marked off for provincial legislative 
control the sole legislative power shall rest with the pi'ovincial 
legislatures.” The question of the means by which the control 
of this legislative field is to be reserved to the provincial legis- 
lature is discussed in the paragraph referred to. As has 
already been indicated we are in agreement with the con- 
clusion to which that paragraph points, that it is better to 
rely on limitations imposed by convention or constitutional 
practice rather than on a statutory demarcation so framed 
as to bar the entry of the Indiaif legislature into the provin- 
cial field. But the growth of such a convention will depend 
on the degree of success attained in marking out the bound- 
aries of the provincial field of legislation. In this connection 
there are two points in paragraph 238 of the Joint Report 
which it is necessaiy to bear in mind : 

(1) That paragraph does not contemplate that the 

legislative field of the provinces will be co-exten- 
sive with provincial subjects, but suggests that 
there will be some provincial subjects in respect 
of which legislation will remain in the hands of 
the Government of India. 

(2) It is further pointed out in paragraph 238 that, in 

dealing with each subject included in the pro- 
vincial list, the powers of provincial legislatures 
to alter the Acts of the Indian legislature on that 
subject will have to be carefully considered. 

32. The easiest way of explaining our proposals as to 
previous sanction will be by stating them in relation to the 
existing provisions of section 79. It may be that for the 
purpose of drafting the new Bill, it will be found better, as 
suggested in paragraph 1 14 of the Report, entirely to recast 
the existing provisions of section 79, but this is a question of 
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drafting which we do not attempt to decide. Taking section 79 
as our basis, we propose that it should be amended as follows :■ — 

Omit from section 79 (2) the words “ with the previous 
sanction of the Governor-General but not otherwise,’^ and 
substitute ^‘subject to the provisions of the succeeding sub- 
section.” 

Omit from section 79 (3) sub-clause {e) and add the follow- 
ing sub-clauses : — 

*'(i) regulating any other All-India subject ; 

(2) affecting any power expressly reserved to the 

Governor-General in Council by any existingjaw ; 

(3) altering or repealing the provisions of any of the 

Acts passed by the Indian Legislative Council 
included in the schedule ; 

(4) regulating a provincial subject which has been de- 

clared to be ‘‘subject to Indian legislation ; ” 

(5) altering or repealing any provisions of a law passed 

by the Indian legislature after the commencement 
of this Act (/. ^.,#the new Bill) which by the terms 
of such law may not be repealed or altered by a 
local legislature without previous sanction. 

We append a copy of the section showing these amend- 
ments ; — 

79. (i) The local legislature of any province has power, 

' subject to the provisions of this Act, to make laws for the 
peace and good government of the territories for the time 
being constituting that province. 

(2) The local legislature of any province may, [with the 
previous sanction of the Governor-General, but not otherwise,] 
subject to the provisions of the succeeding sub-section repeal or 
alter as to that province any law made either before or after 
the copimencement of this Act by any authority in British 
India other than that local legislature, 

(3) The local legislature of any province may not, without 
the previous sanction of the Governor-General, make or take 
into consideration any law — 

id) affecting the public debt of India, or the customs 
duties, or any other tax or duty for the time 
being in force and imposed by the authority of 
the Governor-General in Council for the general 
purposes of the Government of India ; or 
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(3) regulating any of the current coin ; or the issue of 
any bills, notes or other paper currency ; or 

(r) regulating the conveyance of letters by the post office 
or messages by the electric telegraph ; or 

(d) altering in any way the Indian Penal Code ; or 

[(<?) affecting the religion or religious rites and usages of 
any class of British subjects in India ; or] 

(e) [(/)] affecting the discipline or maintenance of any part of 
His Majesty’s naval or military forces ; or 

(/) iis)] regulating patents or copyright ; or 

{g) [{A)] affecting the relations of the Government with foreign 
princes or states ; or 

(A) regulating any otAer All- India subject ; or 
( i) affecting any power expressly reserved to the Governor- 
General in Council by any existing law ; or 
( /) altering or repealing the provisions of any of the 
Acts passed by the Indian Legislative Council in- 
eluded in the schedule ; or 

{ff) regulating a provincial subject ivhich has betn declared 
to be subject to Indian legislation ; or 
(/) altering or repealing any provision of a lazv passed 
by the Indian legislature after the connmneement 
of this Act ( i,e.y the new BUI) which by the terms 
of such law may not be repealed or ciltered by a 
local legislature without previous sanction. 

The following is the Schedule referred to : — ■ 

Schedule. 


Indian Penal Code. 

Indian Evidence Act, 
Banker’s Book Evidence Act. 
Indian Contract Act. 

Specific Relief Act. 
Negotiable Instruments Act. 
Indian Trust Act. 

Transfer of Property Act. 
Civil Procedure Code. 

Indian Limitation Act 
Criminal Procedure Code. 
Indian Companies Act 


The Provident Insurance So- 
cieties Act. 

The Indian Life Assurance 
Companies Act, 

The Indian Official Secrets 
Act. 

General Clauses Act. 

Indian Short Titles Act 
Common Carriers Act 
Provident Funds Act 
Indian Ports Act. 

Indian Lunacy Act 
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33. The general effect of these proposals will be to leave 
the provinces free to legislate without previous sanction on 
provincial subjects, whether reserved or transferred, which are 
not .specially made subject to Indian legislation. Previous 
sanction will, however, still be required, even as regards such 
subjects, where the proposed Bill affects powers expressly 
reserved by statute to the Governor-General in Council, or 
amends any provision of certain All-India Acts, such as the 
Indian Codes, included in the schedule, or amends any clause 
of an Act passed by the Indian legislature after the new 
scheme has come into operation which, by the terms of the 
Act itself, is specially protected. It will be found on 
examination of the provincial list that under these proposals 
there are a number of important provincial subjects on 
which the provinces will be free to legislate without previous 
sanction, while in other cases, where the freedom is not 
complete, the limitations proposed affect a small portion of 
the subject only. The freedom of the province to legislate 
on these subjects without previous sanction will, it is contem- 
plated, give rise to a corresponding constitutional practice 
under which the Indian legislature will refrain from legisla- 
tion on these subjects. 

34. The proposal that a provincial Bill, affecting any 
power expressly reserved by existing statutes to the Governor- 
General in Council, should require previous sanction will be 
recognized as reasonable, but it should be noted here that the 
number of cases in which such power is reserved with regard 
to provincial subjects will be greatly reduced ivhen legis- 
lative effect has been given to the proposals contained in the 
departmental memoranda which we have received from the 
Government of India. 

35. It will be observed that among the changes which it 
is proposed to introduce into section 79 is the omission from 
sub-section {3) of clause {e\ which has hitherto required pre- 
vious sanction for any provincial Bill “ affecting the religion 
or religious rites and usages of any class of British subjects 
in India” This clause is wide in its terms, and the require- 
ment of previous sanction in respect of Bills falling under 
this clause has seriously hampered initiative. The proposed 
exclusion of Bills falling under this head from the class of 
Bills which requii'e previous sanction raises the question 
whether the general relaxation proposed of the provisions as 

246 



REi’ORT OF THE FUNCTIONS COHIvlITTEE. 


to previous sanction does not necessitate the creation of some 
other machinery whereby, in the case of certain classes of 
Bills, it will be possible to secure, at a later stage, an oppor- 
tunity for consultation between the provincial Government 
and the Government of India, before such finality has been 
reached as to leave no course open to the Governor-General 
between assent and veto. It is suggested in the Joint Report 
(para, 254) that it should be open to the Governor-General in 
future to reserve provincial Bills for the signification of His 
Majest3/’s pleasure thereon, in the same way as he is now able 
to reserve Indian Bills under section 68 of the Government of 
India Act. The adoption of this plan will not, however, meet 
the. point which we now have in view. The plan which we 
propose embodies another suggestion contained in the same 
paragraph, that the Governor should have a discretionary power 
to return a Bill to his Legislative Council for re-consideration 
of the provisions which it contains, and links with the adoption 
of this suggestion a provision enabling the Governor in cer- 
tain cases to reserve a Bill for the consideration of the Gover- 
nor-General, instead of himself either assenting or withholding 
assent. 

36. The following are our proposals with regard to the 
reservation of provincial Bills by the Governor for the consi- 
deration of the Governor-General : — 

Proposed provisions as to reservation of provincial Bills \ — 

(1) In the case of any Bill passed by the provincial 

Legislative Council and presented to the Governor 
for his assent, the Governor may, according to his 
discretion, but subject to the provisions of the 
next succeeding paragraphs as to reservation of 
Bills, either 
{a) assent, or 
ib) withhold assent, or 

\c) return the Bill with a recommendation for 
its amendmen^t. 

(2) In the case of any Bill, not previously sanctioned 

by the Governor-General, presented for the Gov- 
ernor’s assent which either 

{a) appears to the Governor to affect any 
matter specially committed to his charge 
under his Instructions, or 
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(/?) though primarily relating to provincial sub- 
jects, appears to him incidentally to affect 
any All-India subject, or 

(c) appears to him to affect the interests of any 
other province, the Governor may reserve the 
Bill for the consideration of the Governor- 
General. 

(3) In the case of any Bill not previously sanctioned by 

the Governor-General presented for the Governor’s 
assent which either 

(a) appears to him to affect the religion or religious 
rites or usages of any class of British subjects 
in British India, or 

(i) contains provisions regulating the constitution 
or functions of any university, or 

(r) contains provisions which have the effect of 
including within a transferred subject matters 
belonging to reserved subjects, or 

(d) provides for the construction or management 
of a light or feeder railway or tramway, pther 
than a tramway within a municipal area, 
the Governor shall, unless he is otherwise directed 
by the Governor-General, reserve the Bill for 
the consideration of the Governor-General, 

(4) The following provisions shall apply to an}^ Bill 

reserved for the consideration of the Governor- 
General under the preceding paragraphs : — 

(/) The Governor may, at any time within six 
months of the date of the reservation of the 
Bill, with the consent of the Governor-General 
but not otherwise, return the Bill for further 
consideration by the Council with a re- 
commendation that the Council shall consider 
amendments thereto, and such Bill, when so 
returned, together with any recommendations 
relating thereto, shall be dealt with by the 
Council either in Council or in Grand Com- 
mittee, according to the procedure applied to 
the Bill in the first instance, provided that, if 
the Bill is of such a nature as to be subject 
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to his certifying power, the Governor may 
certify the Bill with any amendment re- 
commended at this stage, though the Bill had 
previously not been certified. 

{tz) After any Bill so returned has been further con- 
sidered by the Council, either in Council or in 
Grand Committee, together with any recommen- 
* dations made by the Governor relating thereto, 
the Bill, if re-affirmed in accordance with the 
appropriate procedure, with or without amend- 
ment, may be again presented to the Governor, 
(m) The Governor shall not be bound to reserve a 
second time any Bill falling under tlie provisions 
of clause (3), but may again reserve such Bill 
if he thinks fit 

{tv) Any Bill reserved for the consideration of the 
Governor-General shall, if assented to by .the 
Governor-General within a period of six months 
from the date of such reservation, become law on 
due publication of such assent, but, if not assent- 
ed to. by the Governor-General within such 
period of six months, shall lapse and be of no 
effect, unless before the expiration of that period 
either 

{(z) the Bill has been returned by the Governor for 
further consideration by the Council, or 
[b) in the case of the Council not being in session, a 
notification of the Governor’s intention so to 
return the Bill at the commencement of the 
next session has been published in the gazette. 

37. It will be observed that the above proposals divide 
the Bills to which the procedure of reservation is to apply 
into two classes, and that, while in the case pf the first class 
the adoption of this procedure is left to th^ Governor’s dis- 
cretion, in the case of the second it is made compulsory. 
The first class, where the Governor has discretion as to whether 
he will reserve or not, includes Bills which appear to the 
Governor to affect any matter specially committed to his 
charge under his Instructions, or to affect any All-India 
subject, or to affect the interests of any other province. The 
second class, as to which the reservation procedure is pro- 

249 


P. IL— 32 



THE INDIAN CONSTITUTION. 


posed to be made compulsory, includes Bills which appear to 
the Governor to affect the religion or religious rites and 
usages of any class of British subjects in India, university 
Bills, Bills which shift the boundaries between transferred and 
reserved subjects, and railway or tramway Bills. 

38. These two sets of proposals as to previous sanction 
and reservation should be taken together. Their adoption will 
greatly reduce the legislative sphere to which previous sanc- 
tion applies, and will thus give the provinces much greater 
freedom in legislation, whilst it will also provide an oppor- 
tunity for an interim examination by the Government of India, 
and a reasonably effective means of securing the removal of 
defects in l^e case of legislative measures affecting the 
Government of India or interests which it is their special 
duty to protect, instead of leaving open to the Governor- 
General no course between assent and veto. 

39. Under these proposals as to previous sanction and 
reservation, provincial Bills will fall into four classes : — 

(2) Bills requiring previous sanction, 

(22) Bills in respect of which reservation is compulsory, 
(22V) Bills in respect of which reservation is optional, and 
(2V} Bills which are subject neither to reservation nor to 
previous sanction. 

The important distinction, however, is the distinction 
between the first class and the other three classes. If pro- 
vincial legislation on a subject requires previous sanction, it 
follows that there is to be no constitutional or conventional 
barrier against the intervention of the Indian legislature in 
that subject. On the other hand, where the province has 
freedom to legislate without previous sanction, it is 
working in its own legislative sphere, and constitutional 
practice will norgially forbid the Indian legislature from 
invading that sphere 

. 40. There remains, however, a special case for consider- 

ation, namely, legislation affecting a certain class of provin- 
cial subjects as to which it seems expedient, while giving 
freedom to provincial legislatures, also to preserve the full 
authority of the Indian legislature. The subjects falling 
into* this class are subjects in which the backwardness or 
laxity of one province is specially liable seriously to endanger 
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the interests of other provinces. They all have to do with 
health, either that of human beings, or that of animals or 
plants. The measures which we have in view may be classi- 
fied under four heads : — 

(z) Prevention of infectious or contagious diseases (form- 
ing part of the general subject of public health), 

(u) Prevention of diseases among animals, 

{in) Prevention of plant diseases, and 

(iv) Measures to be taken against destructive insects and 
pests. 

In regard to these matters, we recommend that it should 
be definitely recognized that it is open to the Indian legislature 
to legislate, notwithstanding that they fall within the, limits 
of provincial subjects w’hich are not classified as subject to 
Indian legislation. The provinces will, however, retain their 
own freedom to legislate on these subjects without previous 
sanction, except that, where the Indian - legislature' passes a 
law of general application dealing with these subjects, it will 
be open to that legislature to prescribe that a provincial 
legislature shall not be competent to amend such a law with- 
out obtaining previous sanction.* 

41, In making the above recommendation we do not 
leave out of consideration one of the alternatives mentioned 
in paragraph 212, namely, that the Indian legislature should 
pass legislation which might be adopted either siinplidter or 
with modifications by any province which may wish to make 
use of it. We agree that this form of legislation should be 
recognized as within the scope of the Indian legislature as 
regards any provincial subject, and that such legislation 
should not be regarded as involving any invasion of the pro- 
vincial field. But, as the adoption of such model legislation 
passed by the Indian legislature is to be left entirely to the 
discretion of the province, the acceptance of this plan does 
not adequately provide for such conditions as are referred to 
in the preceding paragraph. 


* Reference may be made to existing All-India Acts relating to matters dealt 
with in this paragraph, Epidemic Diseases Act, Destructive Insects and 
Tests Act, Glanders and Farcy Act, Live-stock Importation Act and Dourine Act* 
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Part 3— Lists of All-India and 
Provincial Subjects. 

These lists are to be read subject to the following Rules of 
interpretation : — 

I, The effect of a provision in the list of provincial sub- 
jects that any matter shall be “ subject to Indian legislation 
is that legislation regulating that matter and powers reserved 
by such legislation to the Govenor-General in Council are 
made an All-India subject, and that the provincial legislature 
is precluded from legislating thereon without previous sanc- 
tion. The use of the phrase “subject to Indian legislation ” 
is not, however, intended to exclude the alternative of a matter 
being dealt with by imperial legislation, by an Act of the 
Parliament of the United Kingdom, or by rules made under 
such an Act. 

II. Any matter included in the Provincial List is, to the 
extent of such inclusion, to be deemed to be excluded from 
any All-India .subject of which, but for such inclusion, it would 
form part. 


ALL-INDIA SUBJECTS*. 

S ub j ec t s. Rema r ks. 

L PI is Majesty's Naval, 

Military and Air F'orces in 
India, including Royal Indian 
Marine and volunteers, but ex- 
cluding military police main- 
tained by provincial Govern- 
ments. 

Naval and military works 
and cantonments. 

2. External relations, in- 
cluding naturalisation and 
aliens. 

3. Relations with Native 
States. 
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ALL-INDIA SUBJECTS— 


Subjects. 

4. Any territory in British 
India other than a province 
mentioned in the schedule. 

S. Excluded areas. 


6. Communications — to the 
extent described under the 
following heads : — 

Railways and tram- 
ways, except tram- 
ways within muni- 
cipal areas, and ex- 
cept in so far as 
provision may be 
made for construc- 
tion and manage- 
ment of light and 
feeder railways and 
'tramways, other 
than tramways 
within municipal 
areas, by provincial 
legislation enacted 
in accordance with 
procedure to be pre- 
scribed by standing 
orders of the pro- 
vincial Legislative 
Council : 


Remarks, 

The schedule will include 
the eight provinces to which 
the reform schenje applies. 

These are the backward areas 
referred to in paragraph 199 
of the Joint Report which it 
is suggested should be admin- 
istered by the Governor under 
the control of the Government 
of India, 


These standing orders of 
the provincial Legislative 
Council should require that, 
before any Bill providing for 
construction and management 
of a light or feeder railway is 
introduced in the Council, 
sufficient notice of the propo- 
sals contained in such Bill 
shall be given to the Railway 
Board and to such other par- 
ties as may be prescribed, and 
that the Bill shall be dealt 
with by procedure similar to 
that applied to private Bills 
under British Parliamentary 
practice, and further that any 
such Bill shall, after being 
passed by the provincial 
Coupcil, be reserved for the' 
consideration of the Governor- 
General 
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ALL-INDIA S\JB]ECTS~Cmid 


Subjects. 

(d) Roads, bridges or fer- 
ries declared by the 
Governor -General 
in Council to be of 
military importance : 

(c) Aircraft : 

(d) Inland waterways, to 
an extent to be 
declared by or un- 
der Indian legisla- 
tion. 

7. Shipping and Naviga- 
tion (including shipping and 
navigation on inland water- 
ways in so far as declared to 
be under Indian control in 
accordance with 6 {d), ) 


8. Light-houses, beacons 
and buoys. 

9. Port quarantine and 
marine hospitals. 

10. Ports declared to be 
major ports by or under 
Indian legislation. 

11. Posts, telegraphs and 
telephones. 

12. Sources of imperial 
revenue, including customs, 
cotton excise duties, income- 
tax, salt, stamps (non-judicial\ 

13. Currency and coinage. 

14. Public debt of India. 


Remarks. 


The position regarding in- 
land waterways is indicated 
in paragraph 1 5. 


It is suggested that wide 
powers should be delegated 
to local Governments to en- 
able them to regulate local 
shipping traffic, coasting 
vessels plying between ports 
in the same province, especi- 
ally as regards accommoda- 
tion provided for passengers. 
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ALL-INDIA SUBJECTS— 


Subjects. 

15. Savings banks. 

16. Department of the 
Comptroller and Auditor- 
General. 

17. Civil Law, including 
laws regarding status, proper- 
ty, civil rights and liabilities 
and civil procedure. 

18. Commerce, including 
banking and insurance. 

19. Trading companies and 
other associations. 

20. Control of production, 
supply and distribution of any 
articles in respect of which 
control by a central authority 
is declared by or under Indian 
legislation essential in the 
public interests, and control of 
cultivation and manufacture 
of opium and sale of opium 
for export. 

21. Control of petroleum 
and explosives. 


22. Geological survey. 

23. Control of mineral 
development, in so far as such 
control is .reserved to the 
Governor-General in Council 
under rules made or sanctioned 
by the Secretary of State, and 
regulation of mines. 


Remarks. 


The proposals regarding 
audit and accounts are indica- 
ted in paragraph 73. 


The law regarding petro- 
leum and explosives is at pre- 
sent under the direct control 
of the Government of India 
and uniformity of law and ad- 
ministration is desirable. 

The rules regulating the 
grant of licenses to prospect 
for minerals and the grant of 
leases of mines and minerals 
are made by the Governor- 
General in Council and sanc- 
tioned by the Secretary of 
State in Council 
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ALL-INDIA SUBJECTS— 


Subjects. 


24. Inventions and de- 
signs. 

25. Copyright. 

26. Emigration and im- 
migration and inter-provincial 
migration. 


27. Criminal Law, includ- 
ing criminal procedure. 

28. Central police orga- 
nization and railway police. 

29. Control of possession 
and use of arms. ‘ 

30. Central institutions 
of scientific and industrial re- 
search, including observatories 
and central institutions for 
professional or technical train- 

31. Ecclesiastical admi- 
nistration. 


Remarks. 

Mining administration is 
now controlled by the Govern- 
ment of India and there is a 
small expert department of 
Inspectors working freely all 
over India. It would be im- 
possible without great extra- 
vagance and loss of efficiency 
for each province to have its 
own expert staff. 


It is considered desirable 
to make inter-provincial mi- 
gration an All-India subject 
to be administered by the 
provincial Governments as 
agents. 


The expenditure is in- 
curred entirely by the Govern- 
ment of India. The Bishops 
and Clergy are under the ad- 
ministrative control of the 


356 



REPORT OF THE FUNCTIONS COMMITTEE. 


ALL-INDIA SUBJECTS— 


Subjects. 


32. Survey of India. 

33. Archaeology. 


34. Zoological survey. 

35. Meteorology. 


Remarks. 

local Governments, except 
that the Bishop of Calcutta 
as Metropolitan is under the 
control of the Government of 
India. As a large portion of 
the expenditure is on behalf 
of the army, the subject must 
be an All-India one. 


The expenses of the Ar- 
chaeological officers and estab- 
lishments (except in Madras) 
are borne by the Governqient 
of India, while the cost of 
excavation, exploration and 
maintenance is provincial, 
though the Government of 
India assist by grants-in^aid. 
The Director-General of Ar- 
chaeology and his officers are 
under the control of the 
Government of India, while 
the local officers {Superinten- 
dents and Assistant Superin- 
tendents), whose work in 
some cases extends over more 
than one province, are under 
the executive, orders of the 
local Government in whose 
jurisdiction their headquarters 
lie* The Government of I ndia 
suggest that Archaeology 
should be classed as an All- 
India subject 
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ALL 4 NDIA SUBJECTS-a?^^ 


Subjects. 

36. Census and Statistics. 


37. All-India Services. 

38. Legislation in regard 
to any provincial subject, in 
so far as such subject is stated 
in the Provincial List to be 
subject to Indian legislation, 
and any powers relating to 
such subject reserved by legis- 
lation to the Governor-General 
in Council. 

39. All matters expressly 
excepted from inclusion in the 
Provincial List. 

40. All other matters not 
included in the list of pro- 
vincial subjects. 


Remarks. 

It will be necessary to pro- 
vide that the Governor-Gene- 
ral in Council shall have full 
power to obtain returns and 
information from local Govern- 
ments on any subject in such 
form as he may prescribe. 

Vide Section IV. 


PROVINCIAL SUBJECTS. 

I. Local self-government, 
that is to say matters relating 
to the constitution and powers 
of municipal corporations, im- 
provement trusts, district 
boards, mining boards of health 
and other local authorities es- 
tablished in the province for 
purposes of local self-govern- 
ment, exclusive of matters 
arising under the Cantonments 
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PROVINCIAL SUBJECTS.— 

Subjects. Remarks. 

Act, and subject to Indian 
legislation (d) as regards 
powers of such authorities to 
borrow otherwise than from a 
provincial Government, and 
(/?) as regards the levying by 
such authorities of taxation 
not included in the schedule 
of municipal and local taxa- 
tion {v, paragraph 82). 

2. Medical administration, Legislation regarding the 

including hospitals, dispen- status and civil rights and 

saries and asylums and pro- liabilities of lunatics is an 

vision for medical education. All-India subject and the 

Lunacy Act is included among 
the Indian Acts which cannot 
be amended without previous 
sanction. The question of 

medical registration falls un- 
der head 42. 

3. ^ Public health and sani- Xhe Committee consider that 
tation and vital statistics. the Indian Legislature should 

have concurrent power to 

legislate regarding protection 
against infectious and conta- 
gious diseases (v. paragraph 
40). 

4. Education (excluding — v. paragraphs 15 and 45. 

(1) the Benares Hindu The Benares Hindu Univer- 

University. sity is not a provincial but an 

All-India university. 

(2) Chiefs’ Colleges), Chiefs’ Colleges concern Na- 

subject to Indian legislation — tive States. 
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PROVINCIAL SlJB]ECTS~Conid. 

Subjects. Remarks. 

(a) controlling the estab- 
lishment, and regulating 
the constitutions and 
functions of new univer- 
sities ; and 

(^) defining the jurisdiction 
of any university out- 
side its own province ; 

and, in the case of Bengal, for 
a period of five years from the 
date when the reforms scheme 
cOthes into operation, subject 
to Indian legislation with re- 
gard to the Caltutta Univer- 
sity and the control and orga- 
nisation of secondary edu- 
cation. 

S. Public Works included 
under the following heads : — 

(a) Provincial buildings ; 

(<5) Roads, bridges and 
ferries, other than such 
as are declared by the 
Governor-G e n e r a 1 in 
Council to be of military 
importance : 

{c) Tramways within mu- 
nicipal areas ; and 

{d) Light and feeder rail- Vide note to item No. 6, 
ways, tramways, other All-India List, 
than tramways within ' 
municipal areas, in so 
far as provision is made 
for their construction 
and management by pro- 
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PROVINCIAL SJJBJECTS.^Contd, 
Subjects. Remarks. 

vincial legislation in ac- 
cordance with procedure 
to be prescribed by 
standing orders of the 
provincial Legislative 
Council 

6. Irrigation and canals, 
drainage and embankments, 
and water storage, subject 
to such control of the 
Governor-General in Council 
in the case of works affecting 
another province, territory or 
State as may be provided in 
Indian legislation. 

7. Land Revenue adminis- 
tration, as described under 
the following heads : — 

(a) Assessment and collec- 
tion of land revenue : 

(d) Maintenance of land 
records, survey for reve- 
nue purposes, records 
of rights : 

(c) Laws regarding land 
tenures, relations of land- 
lords and tenants, col- 
lection of rent : 

(d) Court of Wards, en- 
cumbered and attached 
estates : 

(e) Land improvement 
and agricultural loans : 
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PROVINCIAL SUBJECTS-Ct?;^/^. 
Subjects. Remarks. 


(/) Colonization and dis- 
posal of Crown lands 
and alienation of land 
revenue, 

8. F'amine relief. 

9, Agriculture, including re- 
search institutes, experiment- 
al and demonstration farms, 
introduction of improved me- 
thods, provision for agricul- 
tural education, protection 
against destructive insects and 
pests and prevention of plant 
diseases. 


(9) and (10) The Committee 
consider that the Indian legis- 
lature should have concurrent 
power to legislate regarding 
protection against destructive 
insects and pests and preven- 
tion of diseases of plants and 
animals, see paragraph 40. 


10. Civil Veterinary Depart- 
ment, including provision for 
•veterinary training, improve- 
ment of stock, and prevention 
of animal diseases. 

11. Fisheries. 

12* Co-operative Societies 
subject to Indian legislation. 

13. Forests, including pre- 
servation of game therein. 
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PROVINCIAL SUBJECTS-- 
Subjects. Remar 4 <s. 

14. Land acquisition, sub- It is considered that in the 


ject to Indian legislation as 
regards acquisition of land 
for public purposes. 


15. Excise, that is to say 
the control of production, 
manufacture, possession, 
transport, purchase and sale 
of alcoholic liquor and intoxi- 
cating drugs, and the levying 
of excise duties and license 
fees bn or in relation to such 
articles, but excluding, in the 
case of opium, control of 
cultivation, manufacture and 
sale for export. 

16. Administration of jus- 
tice, including constitution, 
maintenance and organiza- 
tion of Courts of justice in 
the province, both of civil and 
criminal jurisdiction, but ex- 
clusive of matters relating to 
constitution and powers of 
High Courts and subject to 
Indian legislation as regards 

'the constitution and powers 
of Courts of criminal jurisdic- 
tion. 

17. Provincial law reports. 

1 8. Administrator-G e n e- 
ral and Official Trustee, sub- 
ject to Indian legislation. 


case of land required for 
industrial purposes it should 
be open to the parties con- 
cerned to promote private 
Bills in the provincial legisla- 
tures. 

V. note to item ii, List 
dff Provincial Subjects for 
Transfer. 
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PROVINCIAL SUBJECTS-^a^^M 
Subjects. Remarks. 

19. Judicial stamps, sub- This limitation is necessary 

ject to Indian legislation as owing to the existing position 
regards amount of court fees with regard to fees levied in 
levied in relation to suits and relation to suits and ptoceed- 
proeeedings in the High ings on the Original Side of 
Courts under their Original the High Courts under their 
Jurisdiction. rules. 

20. Registration of deeds 
and documents, subject to 
Indian legislation. 

21. Registration of births, Existing Indian legislation 

deaths and marriages, sub- provides for the following 
ject to Indian legislation for classes, w., members of every 
such classes as the Indian race, sect or tribe to which the 
legislature may determine. Indian Succession Act, 1865, 

applies, and all persons pro- 
fessing the Christian religion. 

22* Religious and charit- Bills affecting religion or 
able endowments. religious rites or usages will 

be reserved for the considera- 
tion of the Governor-General 
{v, paragraph 35), 

23. Development of mine- 
ral resources which are Gov- 
ernment property, subject to 
rules made or sanctioned by 
the Secretary of State, but 
not including the regulation 
of mines. 

24. Development of Indus- The report of the Indus- 

tries, including industrial re- tries Commission has been 
search and technical educa- followed in attaching techni- 
tion. cal education tx> the Indus- 

tries Department 
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PROVINCIAL SUBJECTS~a«/^. 
Subjects. Remarks. 


25. Industrial matters in- 
cluded under the following 
heads : — 

(a) Factories : 

(^) Settlement of labour 
disputes : 

(c) Electricity : 

{d) Boilers : 

{e) Gas : 

if) Smoke nuisances ; and 
(g) Welfare of labour, 
including provident 
funds, industrial in- 
surance (general, 
health and accident) 
and housing ; 

subject as to (a\ (^), (c) and 
(d) to Indian legislation. 

26. Adulteration of food- 
stuffs and other articles, sub- 
ject to Indian legislation as 
regards export trade. 

27. Weights and measures, 
subject to Indian legislation as 
regards standards, 

28. Ports, except such 
ports as may be declared by 
or under Indian legislation to 
be major ports, 

29. Inland waterways, 
including shipping and navi- 
gation thereon so far as not 
declared to be under control 
of the Government of India, 
but subject as regards inland 
steam vessels to Indian legis- 
lation. 


Inspectors of Factories, 
Electricity and Boilers are 
provincial ojfficers under the 
control of the local Govern- 
ments, but we consider that 
there are strong grounds for 
maintaining uniformity in re- 
gard to the four matters 
which are made subject to 
Indian legislation. As re- 
gards the other subjects, es- 
pecially those included under 
“Welfare of labour,” it is 
desirable to give the provin- 
ces freedom of initiative. 


P. 11 .--^ 34 
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PROVINCIAL SUBJECTS.— Cmifd, 
Subjects. Remarks, 


30. Police, other than rail- 
way police. 


31. Miscellaneous matters: — 


(a) regulation of betting 
and gambling : 

(ff) prevention of cruelty 
to animals : 

(<r) protection of wild birds 
and animals : 

(d) control of poisons : 

(e) control of motor vehi- 
cles, subject to Indian 
legislation as regards 
licenses valid throughout 
British India ; and 

(/) control of dramatic 
performances and cine- 
matographs. 

32. Control of newspapers 
and printing presses, subject 
to Indian legislation. 

33. Coroners. 

34. Criminal tribes, subject 
to Indian legislation. 


As regards railway police 
the provinces will no doubt 
continue to act as agents 
of the Government of India, 
but the control must remain 
with the Government of India 
owing to difficulties regarding 
jurisdiction, and the contribu- 
tions of the railway com- 
panies. 

The object of including 
these items in the Provincial 
List is to give the provinces 
freedom of legislation in 
regard to them. 
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PROVINCIAL SUBJECTS.— 

Subjects. Remarks. 

3 S. European vagrancy, sub- 


ject to Indian legislation. 

36. Prisons and reforma- 
tories. subject to Indian 
legislation. 

37. Pounds. 

38. Treasure trove. 

39. Museums (except the 
Indian Museum and the Vic- 
toria Memorial, Calcutta) and 
zoological gardens. 

40. Government Press. 

41. Franchise and elections 
for Indian and provincial 
legislatures, subject to Indian 
legislation. 

42. Regulation of medical 
and other professional quali- 
fications and standards, sub-, 
ject to Indian legislation. 


43. Control, subject to 
Indian legislation, of members 
of All-India services serving 
within the province, and of 
other public services within 
the province. 

44. New provincial taxes, 
that is to say taxes included 
in the schedule of additional 
provincial' taxes {zk paragraph 
75), so far as not included 
under, previous heads. 


Under this head will fall the 
administration of the existing 
provincial Medical Registra- 
tion Acts. Power is reserved 
to the Indian -legislature in 
order to secure uniformity and 
maintain the - standards of 
professional qualifications. 


267 



TliE lISimAN CONSTITUTION. 


PROVINCIAL SUBJECTS--Co;^/^. 

Subjects. Remarks. 

45. Borrowing of money on 
the sole credit of the province, 
subject to Indian legislation. 

46. Imposition of punish- 
ments by fine, penalty or 
imprisonment, for enforcing 
any law of the province rela- 
ting to any provincial subject, 
but subject to Indian legis- 
lation where that limitation 
otherwise applies to such 
subject 

47. Any matter which, 
though falling within an All- 
India subject, is declared by 
the Governor-General in 

■ Council to be of a merely local 
or private nature within the 
province. 


Section IIL— Transfer of Functions to the charge of Minis- 
ters, and Powers of Governor in Council in relation 
to Transferred Subjects. 

Part t— T ransfer of Functions. 

42. Under clause III of our Reference we are required to 
advise as to which of the functions that are to be discharged 
by provincial Governments can be transferred at the outset in 
each province to the charge of ‘Ministers, , In considering this 
question we have borne in mind the principles of selection 
laid down in paragraph 238 of the Joint Report, and we have 
treated Illustrative List No. II showing transferred subjects, 
contained in Appendix II to the Joint Report, as the starting 
point for our deliberations. We have received from the differ- 
ent provincial Governments propQsals with regard to the 
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transfer of subjects which have, in most cases, been prepared 
with special reference to this List. 

43. We have summarised in a schedule (Annexure I) the 
proposals of the different provincial Governments above refer- 
red to. These proposals were, however, in some cases put 
forward subject to important reservations. 

His Excellency the Governor of Madras in Council pre- 
faced his scheme for transfer with a note which we quote in 
full 

“The views of the Madras Government on the subject of the division 
of provincial subjects between Ministers and the rest of the Government, 
as proposed in the Report on Indian Constitutional Reforms, have been 
set forth in the Hon’ble Mr. Todhunter’s letters No. 948, dated 19th 
October 1918, and No. 1104-A., dated loth December 1918. As was inti- 
mated in those letters the Governor in Council believes that the scheme 
of dualism outlined in the report is not only unsound in principle but will 
in practice prove to be unworkable. He decided therefore not to submit 
any scheme for the division of provincial subjects into two parts. Such a 
scheme could appropriately be framed only by those who believed diarchy 
to be both practicable and desirable. As, however, the Government of 
India have now instructed this Government to prepare such a list and 
have at the same time conveyed an assurance that the views of the 
Madras Government, as stated in the letters quoted above, will be placed 
on the official record of the proceedings of the Reforms Committee deal- 
ing with the matter, the subjoined list of transferred subjects is herewith 
transmitted to that Committee. In transmitting this list to the Com- 
mittee, His Excellency the Governor in Council requests that, should the 
Committee desire to include it in any of their published proceedings or 
reports, the list may be accompanied by the statement that it was framed 
by this Government in compliance with instructions from the Government 
of India issued after this Government had expressed their unwillingness 
to propose any such list. 

His Excellency the Governor in Council desires to make it clear that 
the fact of his framing this list in deference to the wishes of the Govern- 
ment of India must not be taken to indicate that he has in any way with- 
drawn or receded from the objections he has taken to the whole scheme of 
diarchy, nor has anything emerged in the course of framing this list which 
has lessened the objections of the Madras Government to that scheme.’^ 

The Government of Bombay in their letter No. 974S of 
the nth November 1918 had submitted to the Government of 
India an alternative scheme of constitutional reform which 
involved no division of the Executive Government They 
were, they stated, “unable to accept the proposed scheme of 
Government as one which was likely to work satisfactorily in 
practice/’ We understand, however, that one Member of 
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Council, while concurring with his colleagues in their prefer- 
ence for the alternative scheme, was not prepared to agree in 
the view expressed as to the scheme in the Joint Report At 
the time of our visit the Government still held the same views 
on the main question, and in the note they prepared for our 
assistance they say : “Experience of Council Governcnent 
shows at once that, even as a temporary device, the proposed 
distribution of functions must fail in its objects. Our sugges- 
tions detailed below must therefore be regarded as indicating 
the best scheme we can put forward in the circumstances^^ 

The Punjab Government were also in favour of an alter- 
native scheme which avoided any division of the functions of the 
provincial Government In their letter No. 20432 of the i6th 
November 1918, to the Government of India, it was expressly 
stated that His Honour the Lieutenant-Governor’s suggestions 
as regards transfer were in no way to be read as derogat- 
ing from his previously expressed views on the general 
question. 

The scheme prepared by the Chief Commissioner of the 
Central Provinces for a period of training for self-govern- 
ment did not involve the appointment of a Minister of the 
status suggested in the Joint Report, nor the transfer of any 
functions within the meaning of our reference. His note for 
the Committee accordingly contained no proposal for any 
such transfer. In preparing at our request a supplementary 
note on this part of our reference, he specified the subjects 
which were, in his opinion, least suitable for transfer if the 
scheme proposed in the Joint Report were finally approved, 

A similar reservation was made by the Chief Commissioner 
of Assam in paragraphs 33 and 34 of his note on Constitu- 
tional Reforms. He xhere enumerates a number of subjects 
which he regards as suitable for transfer, either immediately 
or at a later stage, but qualifies his recommendations in the 
following terms : — 

“ It is perhaps unnecessary to point out that what I have written in 
the last two paragraphs is based upon two assumptions — first, that no 
subject connected with any of the hill districts is included in the portfolio 
of a Minister ; secondly, that the Government of Assam is a corporate Exe- 
cutive Council constituted on the plan which has been I’ecommended both 
by the Hon’ble Mr. Chanda and by myself. I have therefore refrained from 
using the expressions ' transferred ^ and ‘ reserved,’ which are not strictly 
applicable to our scheme.” 
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In his oral evidence, however, the Chief Commissioner 
stated that, even if the scheme of the Joint Report was 
adopted, he was ready to adhere to his classification of 
subjects, so far as the more advanced portions of the province 
were concerned. 

44. A great part of the evidence which we heard in the 
course of our provincial tour was directed to the question of 
transfer. In addition to the views of the provincial Govern- 
ments, which were as a rule put forward by ofScers appear- 
ing as witnesses on their behalf, we received a great mass of 
information bearing on the work of different departments in 
the form of written memoranda prepared at our request by the 
officials concerned. A large number of the officials who 
appeared before us as witnesses expressed to us their per- 
sonal views on the suitability of their own departments for 
transfer, and the advantages or disadvantages which were 
likely to result from transfer or reservation as the case 
might be. The non-official evidence tended to concentrate 
itself on this part of our reference. We received from non- 
official witnesses written statements giving their personal 
views, or the views of the associations which they represented, 
both on the more general aspects of the question and on the 
suitability of particular subjects for transfer, and stress was 
also laid on the special circumstances of their own provinces. 
We examined a number of these witnesses at length on the 
views expressed in their written statements. The evidence 
necessarily ranged over a wide field and it is not possible to 
convey its effect in a summary, but on the completion of our 
tour we were in possession of a great quantity of material, 
which has been of assistance to us in applying to the different 
subjects the criteria laid down for our guidance in paragraph 
238 of the Joint Report, and in judging of the weight to be 
given to special considerations affecting individual provinces. 

45, The conclusions which we have formed on the ques- 
tion of transfer will be found in the list of subjects for transfer 
which forms Part 3 of this Section of the Report. We do not 
propose to deal at length with the great variety of issues in- 
volved in the preparation of this list, but there are certain 
points to which it is necessary to refer in order to explain 
departures from proposals contained in Illustrative List No. IL 

(i) Edumtion.—SNe refer firsk to the subject of Educa- 
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tion. In dealing with this subject, we have borne in mind the 
paragraphs of the Joint Report relating to it, especially para- 
graphs 1 86 and 187. The suggestion in the Illustrative List 
is that university education should be reserved while education 
falling under the following heads — primary, secondary and 
technical-— should be transferred. We have received sugges- 
tions for making various divisions of the subject of Education, 
but we have come to the conclusion that the problem should 
be treated as a whole, and that any division of education, such 
as would result from the transfer of primary apart from 
secondary and university education, or from the transfer of 
primary and secondary apart from university education, is 
unsound in theory and would be unworkable in practice. 
The actual drawing of the line between either primary 
and secondary or secondary and university education in- 
volves many difficult questions, and any such line, if made 
the b?Lsis of a division, would be bound to produce serious 
administrative complications. We feel that there is great 
force in the observation in paragraph 186 of the Joint 
Report that the main defect of the system (?>., the existing 
system of education) is probably the want of co-ordina- 
tion between primary and higher education, which in turn 
reacts upon the efficiency of secondary institutions and, to a 
great extent, confines university colleges to the unsatisfactory 
function of mere finishing schools.’^ We have already referred 
to the recommendations of the Calcutta University Commis- 
sion, which have an important bearing on the question of the 
possibility of a division between secondary and university 
education. We think the situation is fairly summed up 
in the following sentences extracted from the Fifth Quinquen- 
nial Review on the progress of Education in Bengal (para- 
graph 299) by Mr. W, W. Hornell, who is a member of the 
. Calcutta University Commission : — 

“The existing educational system of India is an organic whole, no 
part of which can be modified without affecting vitally the other parts...... 

It is impossible to attack the problem by compartments. Secondary 
education depends upon primary education and university education 
upon both.” 

We have therefore recommended the transfer of education 
as a whole, subject to the special provisions as to university 
legislation which are dealt with in paragraph r 5, and to the 
further provisions proposed in the case of Bengal 
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It will be seen, however, that we propose to exclude from 
the transfer European and Anglo-Indian education. Special 
considerations apply to this part of the educational system, 
which is organized on a separate basis of its own, and no 
serious administrative difficulties will arise owing to the re- 
seiwation of this branch of the work of provincial Education 
Departments while the rest of their work is transferred. 

It is further proposed that special duties in relation to 
educational matters shall be laid upon the Governor by his 
Instructions, for the purpose of safe-guarding the interests of 
certain classes and institutions (v. paragraph 67). 

With regard to technical education, it will be seen that we 
have assumed that the advice of the Industrial Commission 
to the effect that technical education should be dealt with by 
the Department of Industries will be adopted, and we have 
included it under the general head of ‘Development of Indus- 
tries’ as a transferred subject 

(2) Forests and Irrigation , — There are two other subjects 
in regard to which suggestions have been made for a division 
of administration, namely Forests and Irrigation. Illustrative 
List II of the Joint Report proposes the transfer of “unclassed 
and some protected” forests -and of “minor irrigation”. In 
both these cases the division would involve placing one service 
under the control of two authorities in respect of different 
parts of its work between which no clear distinction is possible. 
In the case of both Forests and Irrigation, it is possible to 
detach part of the subject-matter and place it under the ad- 
ministration of a local authority. We contemplate the adop- 
tion of a plan whereby forests which mainly serve the needs 
of a village or group of villages may be placed under the 
management of a panchayat or other local authority {vide No. 
10 Transfer List). In the case of Irrigation local authorities 
already in some places have powers regarding drainage and 
canals of merely local importance, and in Madras and the 
Punjab there is a recognised class of “minor irrigation works^’ 
which are controlled by the Revenue Department ; but the 
distinction between major and minor works as known to the 
Irrigation Department cannot be accepted as a basis for divi- 
sion, The memorandum furnished to us by the Public Works 
Department of the Government of India deals with this point 
as follows : “ This classification does not, as might be expect- 

273 

P. 11.-35 



TflE INDIAN CONSTrrUTlOxN. 


ed, bear reference to the size or importance of the works, but 
only to the source from which the funds are provided All 
works constructed from loan funds or from the annual Govern- 
ment of India grant for famine relief and insui'ance are classed 
as major, all other works, financed from the general revenues 
of the country, are classed as minor. Thus the Fuieli Canal 
in Sind, which irrigates 400,000 acres, is a minor work, while 
the Khairadatan tank in the Central Provinces, built at a cost 
of Rs. 90,000 to irrigate 2,500 acres, is a major work. Any 
division on these lines is therefore meaningless.’" 

{3) Industries , — As regards Industries we have not found 
it possible to draw any dear line between “local” and other 
industries. Any distinction based on relative importance is 
rendered difficult by the inter-connection of all industrial 
matters. The only division we have found possible is between 
the development of industries (No. 24 Provincial List) and the 
administration' of industrial laws (No. 25 Provincial List). 
The former is recommended for transfer, and the latter for 
reservation. 

46. - Several of our Members (Sir Chimanlal Setalvad, 
Dr. Sapru and Sir Rahim Bakhsh) urged that Land Revenue 
administration, and with it Irrigation, should be made a trans- 
ferred subject in Bombay and pointed to the exceptional con- 
ditions surrounding the subject in that province. Sir Rahim 
Bakhsh urged such transfer in respect of the Presidency pro- 
per, but excluded Sind, The majority of the Committee 
could not support the suggested transfer, and, in order to 
secure unanimity, the minority decided not to dissent The 
members of the minority wish, however, to record their desire 
for transfer in the special case of Bombay, and also an expres- 
sion of their earnest hope that, in the next revision of the 
constitution, the whole question should be thoroughly investi- 
gated with a view to making Land Revenue administration a 
transferred subject not merely in Bombay but in the rest of 
the provinces. 

47. It will be observed that we propose that Irrigation 
should be a reserved subject in all provinces. 

. Special considerations apply to Bengal The intimate 
relation between land revenue and irrigation in other provin- 
ces has, apart from any other consideration, precluded us from 
fecommeading the, transfer of irrigation, though the reserva- 
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tion of this subject involves the division of the Public Works 
Department, which may cause administi'ative inconvenience 
in provinces where the two branches of that department — 
Roads and Buildings and Irrigation — have hitherto worked 
with a joint establishment. In Bengal the existence of the 
permanent settlement fundamentally alters the situation, and 
irrigation work properly so-called is on a comparatively small 
scale. The Irrigation Department of the Presidency is mainly 
concerned with drainage, embankments and waterways, and 
these have a very close connection with problems of sanitation 
and local self-government. The control of waterways, how-* 
ever, in the network of rivers and channels that spreads over 
a great part of Bengal raises questions of the greatest difficulty, 
and mistakes made in comparatively small matters may have 
far-reaching consequences. The question of control has been 
under discussion for many years, and proposals, not yet for- 
mulated in' detail, have been made for the formation of a 
Waterways Trust, which would probably have its own staff 
of engineers, and the Government of Bengal consider that if 
such a Trust were constituted it should be directly under the 
Government of India. This contemplated Trust would neces- 
sarily involve great administrative changes. Notwithstanding, 
therefore, the separation of irrigation from land revenue in’ 
Bengal, and its connection with sanitation and local self- 
government, we have not been able to recommend the 
transfer of irrigation in that Presidency. 

48. There are certain subjects included in the Provincial 
List which cannot in themselves be either reserved or trans- 
ferred, and to these we must briefly refer : — 

(i) Public Services (No. 43 in Provincial List). The 
Section on Public Services defines the position 
with regard to the authority of Ministers over 
members of the public services employed in trans- 
ferred departments. 

(3) financial matters.— Additional provincial taxes, and 
provincial borrowing (Nos. 44 and 45 in Provincial 
List). The position with regard to these naatters 
is stated in the Section on finance (paragraphs 
75_8o). 

(3) Imposition of punishments by fine, penalty or 
imprisonment for enforcing any law of the 
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province relating to any provincial subject, but 
subject to Indian legislation where that limitation 
otheftvise applies to such subject (Xo. 46 in 
Provincial List). 

This subject is included in the list for the purpose of 
defining the legislative powers of the province, 
but will not form a separate subject for purposes 
of administration, 

(4) Any matter which, though falling within an All- 
India subject, is declared by the Governor-General 
in Council to be of a merely local or private 
nature within the province (No. 47 in Provincial 
List). 

Any new subject allotted to the province under this 
general provision will be assigned by the Governor 
either to a ■ reserved or to a transferred depart- 
ment under the power to be given to him in 
accordance with paragraph 239 of the Joint 
Report. 

49. It is necessary to refer to certain features which in 
the two provinces of Assam and Bihar and Orissa complicate 
the questions we have to consider. 

In Assam, two-thirds of the whole province are included 
in hill and frontier tracts, inhabited by simple tribes, governed 
in patriarchal fashion. These tracts are not represented in 
the Legislative Council, and local self-government is unknown, 
except in the municipality of Shillong. At the same time, 
as the Chief Commissioner points out in paragraph 5 of bis 
note, the Legislative Council has power at present to pass laws 
which may he applied to the hill tracts, the administration of 
the hills must be financed from the plains, and the Legislative 
Council has in the past discussed the budget provision for the 
hills. He is unwilling to deprive the Council of such rights as 
it has hitherto enjoyed, and therefore proposes a solution 
which leaves the Council some semblance of power in respect 
of these areas, but at the same time he would maintain the 
existing special methods of control over legislation which 
appear to us to be inconsistent with any real recognition of 
the Council’s authority. 

In our view, if these special methods of control are neces- 
sary (and we do not question the opinion of the Chief Com- 
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missioner on this point), it is better not to make the pretence 
of bringing the tracts in which they are required within the 
scope of the Reform scheme. We have not been able to 
find any satisfactory vict media between inclusion and exclu- 
sion, and it is not clear that the reservation of all subjects 
in particular areas is a course which was contemplated by the 
authors of the Joint Report. We recommend therefoie^ that 
the tracts in question should be excluded from the jurisdiction 
of the reformed provincial Government. If our recommenda-' 
tion is accepted, they will be administered by^ the Governor 
himself, as proposed in paragraph 199 of the Joint Report. 

The exclusion of these hill tracts has an important bearing 
on our recommendations for transfer in the Assam and Suima 
Valleys. The question of the transfer of Forests, for example, 
hardly arises in a province where the greater part of the wotk 
of the department lies in excluded areas. 

It is much the same with Public Works. i\mong the most 
important duties of this department are the construction and 
maintenance of hill and frontier roads, while, if the proposals 
of the Public Works Department Re-organization Committee 
are accepted, the work in connection with roads and buildings 
in the valleys will be entrusted even more fully than at pre- 
sent to local boards and municipalities. 

In the case of Excise, too, the existence of these excluded 
areas is a determining factor. The opium habit is strong in 
the population of the Assam Valley, and there is a large con- 
sumption of liquor among the coolies of the tea gaidens. 
Both these habits are unfortunately spreading among the hill 
tribes. Government has done all that it can to check them, 
but the success of its efforts depends largely on unified 
.trol of policy throughout the province. Any weakening ot 
the policy in the plains would necessitate a tightening of con- 
trol in the hills, where restrictions are difficult to enforce and 
apt to be resented. Apart from this, the liquor problem^ in the 
tea gardens presents special difficulties. Even as it is, 
stant complaints are received from the managers of gardens 
in regard to the location of shops, and it is thought that the 
difficulties might be increased if the subject were transfeired. 

It should be noted that in view of the difficulties of coit^ 
munication between the two valleys — the Assam Valley and 
the Valley of the Surma— their lack of common interests and 
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the different characteristics, religious and racial, of their res- 
pective populations, the Chief Commissioner thought it advi- 
sable to provide in the scheme he submitted for what almost 
amounts to a separate administration for each valley. We do 
not regard it as possible to give effect to this scheme, but wc 
understood from the Chief Commissioner that his recommen- 
dations as to transfer were not dependent on its adoption. 

50. The position in Bihar and Orissa is somewhat similar. 
It is fully explained in two letters from the Government of 
that province, which are printed in Appendix V. The first of 
these, No. 4097-P., dated the 9th November 1918, was address- 
ed to the Government of India in the Home Department. 
The second, No. 33-C., of the 6th January 1919, was written in 
reply to certain enquiries made by us after we had heard the 
provincial evidence. The backward areas comprise 8 districts 
out of a total of 21. Their extent is rather less than half the 
total area of the province, and they contain about a quarter 
of the whole population. 

The proposals made by the local Government in the earlier 
of their two letters are (i) that the Santal Parganas and 
Angul, which are the most backward of all the districts in 
question and are now outside the pale of the ordinary adminis- 
tration, should be excluded altogether from the scope of the 
Reform scheme and the jurisdiction of the Legislative Council, 
and should continue to be administered by the Governor in 
Council, and (3) that ‘‘no hard and fast distinction between 
ordinary districts and the scheduled districts of Chota Nagpur 
and Sambalpur ” should be made “ in respect either of legisla- 
tion or of administration,’’ but that authority should be con- 
ferred “ by statute on the Governor in Council 

(1) to prescribe by notification the portions of the sche- 

duled districts, if any, to which any Act or 
portion of an Act passed by the Legislative Coun- 
cil shall apply ; and 

(2) to decide to what portions of the scheduled districts, 

if any, the jurisdiction of the Minister in respect 
of any of the transferred subjects or any portion 
of them shall extend, and when such jurisdiction 
has been extended, to exclude any portion of the 
scheduled districts from the application of any 
order passed by the Minister. ’’ 
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The enquiries in reply to which the second letter was 
written related to the special purposes for which the Governor 
in Council should have power to intervene in transferred sub- 
jects, with a view to the protection of the primitive inhabitants 
of the Chota Nagpur and Sambalpiir areas, which the local 
Government proposed to include within the scope of the 
Reforms scheme, subject to the above safeguards. 

The local Government in their reply state that these 
purposes are general rather than special, and that it is their 
intention that the power to intervene should be purely dis- 
cretionary, If such power cannot be given, all the backward 
areas should be excluded, without exception. 

We have been much impressed by the arguments which 
have been put forward ; but, as we have stated in the preceding 
paragraph, we can find no via media between inclusion and 
exclusion. 

At the same time, the exclusion of Chota Nagpur and 
Sambalpur is open to one objection which does not apply in 
the case of the hill tracts of Assam. They have representa- 
tives in the present Council and will have more in the reform- 
ed Council, if the recommendations of the Franchise Com- 
mittee are accepted. Their presence may perhaps be justified 
by the fact that the policy pursued in the more advanced areas 
will necessarily react on these districts, even if excluded. 
The question as to whether there are portions of the latter 
which are in themselves fit for inclusion in the scheme, 
and could therefore be made the subject of separate 
treatment, will no doubt receive consideration from the local 
Government 

In the case of Assam, we found that the problems 
connected with the backward areas had an important bearing 
on our recommendations for transfer in the rest of the province, 
and we have in consequence been unable to advise the 
transfer either of Excise or Public Works. In Bihar and 
Orissa we have not been asked by the local Government to 
make any such allowances in framing our recommendations 
for transfer of subjects in the more advanced portions , of the 
province, nor have we thought it necessary to do so. 

51. Mr. Couchman, after examining the proposals of the 
Franchise Committee for Madras, which were supplied to him 
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on the 22nd February, feels unable to recommend the transfer 
of any subject in Madras. He feels that without — 

(1) communal representation for non-Brahman caste 

Hindus, 

(2) adequate representation of Panchamas and rural 

areas, and 

(3) residential qualifications for candidates, 

it is inevitable that the Brahman minority will capture a large 
majority of the seats, and that the interests of the masses 
would not be safe in their hands. 

He is prepared to give detailed arguments in support of 
his views to the Government of India or to the Right 
Honourable the Secretary of State if so desired. 

Part 2.— Powers of the Governor in Council in 

RELATION TO TRANSFERRED SUBJECTS. 

52. Clause III (2) of the Reference to the Committee 
requires us to advise as to ‘the powers which should be 
exercised by the Governor in Council in relation to transferred 
subjects and the grounds on which, and the manner in which, 
these powers should be exercised', and refers to paragraph 240 
of the Joint Report. This paragraph is also referred to in 
clause I of the Reference as enunciating principles by which 
the Committee is to be guided. 

53. The question of the authority of the Governor himself 
in regard to transferred subjects is not expressly referred to 
the Committee, but it is impossible for the Committee to deal 
with the position as regards intervention by the Governor in 
Council without making some assumption as to the power to 
be exercised by the Governor himself. This question therefore 
arises incidentally. 

54. Paragraph 221 of the Joint Report has an important 
bearing on the questions which we are now considering. This 
paragraph says — “There are questions upon which the 
functions of the two portions of the Government will touch 
or overlap, such, for instance, as decisions on the budget or on 
many matters of administration. On these questions, in case 
of difference of opinion between the Ministers and the 
Executive Council, it will be the Governor who decides," 
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Some of the cases of intervention specially contemplated in 
paragraph 240, that is to say, intervention in matters which 
concern law and order, or which raise religious or racial issues, 
or where the interests of existing services require protection, 
will certainly fall under the head of cases in which the func- 
tions of the two portions of the Governnaent touch or 
overlap. 

55. Paragraph 240, if taken literally, might seem to 
involve an arrangement whereby the Governor in Council 
would, in such cases, sit as a sort of Court of Appeal or 
Review on decisions of . the Governor and Ministers, with 
power, if necessary, to take direct action in the administration 
of transferred departments for the purpose of giving effect 
to the conclusions arrived at on such appeal or review. Such 
a plan is not easy to reconcile with the proposals contained 
in paragraph 221, and would seem to involve an open 
interference with a Minister in the conduct of the transferred 
department, of which he still remained nominally in charge. 
Some of the objections to this plan are indicated in the 
Government of India Memorandum on the services (Annexure 
IV, paragraph 17). 

56. It will be well to consider at this stage more closely 
what is to be the list of matters as to which some special 
safeguard is to be required on the lines indicated in paragraph 
240, by action either of the Governor, or of the Governor in 
Council. The paragraph mentions — 

Law and Order, 

Religious and racial issues, 

Interests of existing services. 

Subsequent paragraphs of the Report suggest that special 
safeguards should also be provided for protecting missionary 
institutions (paragraph 345), for protecting the position of the 
Anglo-Indian community (paragraph 346) and for securing 
industries against unfair discrimination (paragraph 344). We 
think that clauses should be inserted in the Governor’s 
Instructions dealing with the various points on which special 
safeguards are required. Draft clauses on the different points 
referred to are contained in a later paragraph {vide para- 
graph 67). 

57. Paragraph 240 refers only to questions of adruinistra- 
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tion, but in dealing with this matter it is necessary to bear 
in mind the proposals in paragraphs 252-254 as to legislation 
and in paragraphs 255-257 as to the budget The proposal 
as to the Governor’s power of certifying legislation in para- 
graph 252 suggests that, his certificate should refer to his 
'‘responsibility for the peace or tranquillity of his province 
or any part thereof”, and to his “responsibility for the reserved 
subjects.” 

58. Taking the situation as a whole, it is apparent that 
the questions arising in relation to matters intended to be 
safeguarded under some plan to be devised under paragraph 
240 will sometimes be questions which, owing to their contact 
with reserved subjects, must be treated as mixed questions, 
and might therefore be held to fall under the provisions of 
paragraph 221 above referred to, and will sometimes be 
matters not affecting in any definite way the functions of 
reserved departments, but involving the Governor’s special 
responsibility under his Instructions. It is necessary to 
distinguish in any plan proposed between these two classes 
of cases, 

59. We will deal first with cases affecting both reserved 
and transferred departments, to which it will be convenient 
t6 refer throughout as “mixed cases” or “mixed questions.” 
These must be considered in the light of paragraph 221 as 
well as of paragraph 240. It seems desirable to lay down 
the general principle that the rule with regard to “mixed 
cases” should, as far as possible, be uniform. It would be 
difficult, if not impossible, to draw any clear line of distinction 
between cases arising in a reserved department which affect 
the administration of a transferred department and cases 
arising in a transferred department which affect the administra- 
tion of a reserved department, or to frame a satisfactory and 
workable rule based on such a distinction. 

60. Our proposal, based on this principle, is that, where 
the functions of reserved and transferred departments touch 
or overlap, or where the action taken in one department is of 
such a nature as to affect the interests of the other, the 
following procedure should be followed : — 

(i) The Minister or Member of Council may ask for 
papers on action taken or proposed to be taken in matters 
affecting his department 
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(3) The matter will be discussed between the Member of 
Council and the Minister concerned. 

(3) If they fail to agree, one or the other will refer the 
matter to the Governor. 

(4) The Governor will see both Member and Minister, 
either separately or together. 

(5) If he fails to settle the matter between them, he will 
summon a joint meeting of the two sections of the Govern- 
ment, where the matter will be discussed but no vote will 
be taken. 

(6) If, after the discussion, ■ there is still disagreement, 
the Governor will decide the matter. If his decision involves 
action by a reserved department, he must obtain the con- 
currence of his Council in such action or override his Council 
under section 50 of the Government of India Act. If the 
decision taken requires action by the transferred department, 
the Governor must require the Ministp to comply with the 
decision and to take the action decided on. 

(7) If the Minister yields at this stage to persuasion, the 
action will be taken in the ordinary way by the Governor and 
the Minister, and the Minister will be responsible for the action 
taken and will have to defend it in the Legislative Council 
If, however, the Minister is obdurate, the Governor will have 
to dismiss him and find another Minister. 

(8) Provision must be made for emergencies in which it 
will be necessary for immediate action to be taken in relation 
to a transferred department before another Minister is found 
to take office. If such an emergency exists, the Governor 
will certify that the emergency does exist and that immediate 
action is necessary. On such certificate being given, the 
Governor in Council will have authority to take action, subject 
to the obligation of reporting to the Governor-General in 
Council If, however, action can be postponed till a new 
Minister has accepted office, the Governor will appoint the 
new Minister on the understanding that he will concur in the 
necessary action, and the action will be taken after his 
appointment in the ordinary way by the Governor and 
Ministers, 

If this plan is accepted it will be observed that the Gover- 
nor in Council will only take action in a transferred department 
in the event of there being an emergency which necessitates 
action during a. ministerial vacancy. That will be the only 
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case of re-entry as long as the department remains a trans- 
ferred department. Such re-entry will be for a temporary and 
limited purpose during an interregnum when there is no 
Minister, Such an interregnum will not normally be long. 

6 1. It is necessary to note that this proposal involves a 
departure from paragraph 218 of the Joint Report, which pro- 
poses that Ministers shall hold office for the lifetime of the 
Legislative Council Our proposal assumes that Ministers 
will hold office during the Governor’s pleasure, and that he 
will have power to dismiss them. This seems essential if 
deadlocks are to be avoided. 

62. There appear to be three main advantages in the plan 
above proposed, (i) The Minister will never be in the position 
of being formally overridden by the Governor in Council. If 
he yields on a point on which his policy comes into conflict 
with the Governor in Council, he will yield, not to a resolution 
passed by the official section of the Government, but to the 
personal judgment of the Governor who is associated with 
both sections of the Government. (2) The Minister will 
always be responsible for action in the transferred department 
in his charge even where such action is deflected by considera- 
tions affecting reserved departments. There is a vast differ- 
ence between responsibility for action in the transferred 
department, as deflected by such considerations, and direct 
responsibility for the conduct of the reserved departments, 
from which it is of the essence of the scheme that the Minister 
shall be kept free. It is difficult to contemplate such an 
intermittent responsibility for a transferred department as is 
involved in the conception of a Minister in his own department 
being overruled by another authority, and repudiating any 
responsibility for the action taken, while still continuing to hold 
office, (3) The overruling of a Minister will always depend 
in the last resort on the Governor’s personal judgment of the 
situation. The Governor, it may be assumed, will practically 
never force a view upon a Minister in a matter affecting a 
reserved subject unless he knows that he has the support of 
his Executive Council At the same time he will never be 
bound, at the bidding of his Executive Council, to take up a 
position which may force his Minister to resignation, break up 
his Government and produce a crisis in the Legslative Council 

It may be noted that, in the case of legislation, the 
Governor alone has to certify under the scheme of the Joint 
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Report, so that this proposal may be said to give him res- 
ponsibility as to administration similar to that already pro- 
posed in the case of legislation. 

63. In pursuance of the plan outlined above we propose 
that, for the purpose of regulating the relations between the 
two portions of the Government and defining the authority of 
the Governor, rules should be laid down to the following 
effect : — 

(i) It shall be the duty of the Governor in Council in the ‘ 
case of reserved departments, and of the Governor and 
Ministers in the case of transferred departments, to take care 
that the administration is so conducted as not to prejudice or 
occasion undue interference with the working of any depart- 
ment falling in the other category, and so as not to cast 
any undue burden upon officers serving under the other 
department. 

(The object of this clause is to lay down a general rule of 
a reciprocal character as to the relations between the two 
sections of the Government.) 

(3) It shall be the duty of the Governor — 

(a) to decide any question which may arise as to 
whether a particular matter falls within the scope 
of a reserved or of a transferred department (^. 
paragraph 239 of the Joint Report) : 

(^) to take care that any order given by the Governor- 
General in Council is complied with by the de- 
partment concerned, whether such department is 
reserved or transferred ; and 

(r) in the case of disagreement between the Executive 
Council and Ministers as to action to be taken in 
any matter which appears to the Governor to 
affect both a reserved and a transferred depart- 
ment, to give, after due consideration of the 
advice tendered to him, such decision as the 
Interests of good government may seem to 
require, provided that, in so far as circumstances 
admit, before such decision is given, the matter 
shall be considered by both sections of the Govern- 
ment sitting together. 

(3) The Governor’s decision in such cases shall be duly 
recorded and thereafter the matter shall be dealt with in 
accordance therewith, in the case of action required in a 
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reserved department by the Governor in Council, subject to 
the provisions of section 50 of the Government of India Act, 
and in the case of action required in a transferred department 
by the Governor and Ministers. 

(4) If, owing to a vacancy, there is no Minister in charge 
of a transferred department, and it shall appear to the 
Governor that it is necessary, by reason of some emergency, 
to take action in regard to such department notwithstanding 
•such vacancy, the Governor shall certify accordingly, and 
thereupon it shall be competent for the Governor in Council 
to take action in regard to such transferred department in the 
same way as if the department were a reserv^ed department, 
but only while such emergency continues and such vacancy 
remains* unfilled, and a copy of the Governor’s certificate and 
the particulars of any action so taken shall be forwarded forth- 
with for the information of the Governor-General in Council. 

64. The effect of the Committee’s proposals as to the 
Public Services contained in paragraph 70 will be that the 
special matters affecting the services on which joint delibera- 
tion is to be required will be treated as if they all were, as 
many of them in fact will be, matters which affect both 
reserved and transferred departments. Certain other matters 
referred to in the same paragraph, e. the control of services 
whose pay is debited to more than one head, and alteration 
in the rules for recruitment when they affect a transferred 
department, will also fall to be dealt with as “mixed cases.” 

65. Paragraphs 77, 79 and 80 of the section on Finance 
contain proposals as the extent to which the rules above 
suggested for dealing with “mixed cases” should apply- to 
financial matters. 

66. The other class of cases contemplated by paragraph 
240 remains to be considered, namely cases which are not 
regarded by the Governor as affecting both reserved and 
transferred departments, and therefore do not rank as “ mixed 
cases,” but which involve matters which the Governor is 
specially required to safeguard. 

^ In these cases the necessity for joint deliberation will not 
arise. It will be for the Governor to discharge the responsi- 
bilities specially laid upon him by his Instructions, and, if 
necessary, for this purpose to overrule either his Executive 
Council or his Ministers. The position as to giving effect to 
his decision will be the same as in “mixed cases”, that is, it 
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will have to be carried out by that portion of the (iovernment 
which is immediately concerned. It will always be open to 
the Governor to submit the matter for joint deliberation, if he 
so chooses, but there will be no rule requiring him to do so. 
Should he unfortunately find himself in disagreement with a 
Minister in some matter in which, in view of his special res- 
ponsibility under his Instructions, he felt it his duty to insist 
on his own opinion even at the cost of losing his Minister, and 
should the Minister resign, then the work of the transferred 
department during any interval that ensued before a new 
Minister was appointed would, if the emergency required it, 
have to be carried on under the authority of the Governor in 
Council pending the appointment of the new Minister, in 
accordance with the provisions suggested in paragraph 63 (4) 
of this Report 

67. We recommend that clauses to the following effect 
should be inserted in the Governor’s Instructions. We have 
already referred to the various matters as to which it has been 
suggested in the Joint Report that special safeguards are 
required, and have indicated the manner in which effect may 
be given to such Instructions {vide paragraphs 56, 66) : — 

“(i) The Governor shall be specially charged with the 
responsibility of maintaining peace and tranquillity 
within his province, and of preventing occasions of 
religious or racial conflict {cf, paragraph 240 of 
the Joint Report). 

(2) The Governor shall not sanction the grant of mono- 

polies or special privileges to private undertakings 
which are inconsistent with the public interest, nor 
shall he permit any unfair discrimination in matters 
affecting commercial or industrial interests (^. 
paragraph 344 of the Joint Report). 

(3) The Governor shall be charged with the duty of 

safeguarding the legitimate interests of the Anglo- 
Indian or Domiciled Community {cf, paragraph 346 
of the Joint Report). 

(4) It shall be the duty of the Governor to protect all 

members of the Public Services in the legitimate 
exercise of their functions and enjoyment of all 
recognized rights and privileges {cf, paragraphs 240 
and 325 of the Joint Report)/’ 
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It is re<§>miBeiided that, in order to provide for the pro- 
tection of special interests in educational matters, clauses 
should also be included in the Governor’s Instructions, 
requiring him — 

( 1) to secure that any existing educational facilities 

specially provided by the provincial Government 
for the benefit of Muhammadans shall not in the 
aggregate be diminished : 

( 2 ) to take care that no change of educational policy, 

affecting adversely Government assistance afforded 
to existing institutions maintained or controlled by 
religious bodies, is adopted without due consideration 
paragraphs 240 and 345 of the Joint Report) ; 
and 

(3) (in the case of Madras only) to secure that due pro- 

vision is made for the educational advancement of 
depressed and backward classes. 

— Mr. Couchman and Mr, Thompson agree with the 
greater part of Section III, Part 2. They are of opinion, how- 
ever, that the correct interpretation of those portions of para- 
graph 221 and paragraph 240 of the Joint Report which are 
referred to in paragraph 54 is that, while in all ordinary cases 
of overlapping paragraph 221 would apply and the Governor 
would decide, it is not impossible that extreme cases might 
arise which would justify the exceptional procedure suggested 
in paragraph 240, In these cases, the Governor in Council 
would have power to intervene with full effect, 

Mr. Couchman and Mr. Thompson think it most impor- 
tant that the Governor in Council should have this power in 
extreme cases where the maintenance of law and order is at 
stake, and would therefore entrust the final decision in such 
cases to the Governor in Council rather than to the Governor 
personally. They would add at the end of the first sentence 
of paragraph 60 (6) the words "unless a member of Council 
asks that the matter should be decided by the Governor in 
Council, on the ground that the maintenance of law and order 
is seriously imperilled.” If the Minister, after full considera- 
tion, declined to identify himself with the orders, they would 
issue in the name of the Governor in Council 
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Number in 
provincial list. 
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Part 3. — List of Provincial Suujects for Transfer. 


Subjects. 


Provinces in 
which 
transferred. 


Remarks. 


Local self-government, 
that is to say, matters 
relating to the constitu- 
tion and powers of muni- 
cipal corporations, im- 
provement trusts, district 
boards, mining boards 
of health and other 
local authorities estab- 
lished in the province 
for purposes of local 
self-government, exclu- 
sive of matters arising 
under the Cantonments 
Act, and subject to 
Indian legislation {a) 
as regards powers of 
such authorities to bor- 
row, otherwise than 
from a provincial Gov- 
ernment, and {b ) as re- 
gards the levying by 
such authorities of taxa- 
tion not included in the | 
schedule of municipal 
and local taxation (para- 
graph 82). 


It is contemplated that 
other matters will 
from time to lime be 
entrusted to local 
authorities by legisla- 
tion ; where such mat- 
ters form part of 
“ reserved subjects ” 
the Bill will be reser- 
ved for the considera- 
tion of the Governor- 
General {vide para- 
graph 36). 

The question of control, 
if any, to be exercised 
over policemen or 
watchmen by local 
authorities should be 
left to be determined 
by provincial legisla- 
tion relating to local 
self-government. 

Pounds, where they are 
managed by^ local 
authorities, will cdme 

I under local self-gov- 
ernment. 


In all pro- 
vinces. 


2 


Medical administration, In all pro- 
includiug hospitals, dis- vinces. 
pensaries and asylums 
and provision for me^^- 
cal education. 


It will be noted that it 
is proposed to reserve 
“ Regulation of medi- 
cal and other ptofes- 
sional qualifications 
and standards,” and to 
make this matter sub- 
ject to Indian, legisla- 
tion {vide Provincial 


p. II— 3; 
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Provinces in 
which 
transferred. 


Remarks. 


! List, item 42), The 
j administration of the 
I Medical Registration 
Acts will thus be re- 
served, and the power 
of securing uniformity 
of standards will re- 
main with the Indian 
legislature. 


3 


3 


Public health and sanita- 
tion and vital statistics. 


In all pro- “ Port quarantine and 
vinces. marine hospitals ” is 
an All- India subject. 


The Sanitary Depart- 
ment will be responsi- 
ble for the compilation 
of vital statistics, but 
at present in most 
provinces will have 
to rely on the services 
of other departments 
for their collection. 


4 


4 


Education, other than 
European and Anglo- 
Indian education, 
(excluding — 

(i) the Benares 
Hindu University, 
and 

(3) Chiefs’ Colleges) 
subject to Indian 
legislation-— 

(a) controlling the 
. establishment, and 
regulating the consti- 
tutions and functions 
of new universities! 


Reformatory schools 
which are controlled 
by the Education De- 
partment should, sub- 
ject to the concurrence 
of the Governor in 
Council in the continu- 
ance of this arrange- 
ment, be included in 
the transfer. 

It is suggested that the 
Governor shall be re- 
quired to have special 
regard to certain inter- 
ests in education {v$de 
paragraph 67). 


In all pro- 
vince.s. 
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d 

V 


Subjects. 


and 

{b) defining the 
jurisdiction of any 
university outside its 
own province ; 
and, in the case of 
Bengal, for a period 
of five years from the 
date when the reforms 
scheme comes into 
operation, subject to 
Indian legislation with 
regard to the Calcutta 
University and the 
control and organisa- 
tion of secondary 
education. 


Provinces in 
which 
transferred. 


Remarks. 


As to the special provi- 
sions made regarding 
universities, (vide 
paragraph 15). 


5 


5 


Public Works included 
under the following 
heads : — 


In all pro- As to Assam, %r/^para- 
V i 11 c e s graph 49. 
except 
Assam. 


(a) Provincial build- 
ings : 

(b) Roads, bridges 
and ferries, other 
than such as are 
declared by the 
G overnor- General 
in Council to be 
of military import- 
ance : 

(c) Tramways within 
municipal areas ; 
and 

(d) Light and feeder 
railways, tramways. 


Vick note to item No. 6, 
All- India List 
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Serial Ko. 

Number in pro- 
vincial list. 


THE INbUN CONSTiTUtlOK. 


Subjects. 

Provinces 
in which 
transferred. 

Remarks, 

other than tram- 
ways within muni- 
■ cipal areas, in so 
far as provision is 
made for their con- 
struction and man- 
agement by p r 0 - 
vinciai legislation 
in accordance 
with procedure to 
be prescribed by 
standing orders of 
the provincial Le- 
gislative Council 



Agriculture, including 
research institutes, ex- 
perimental and demon- 
stration farms, intro- 
duction of improved 
methods, provision for 
agricultural education, 
protection against des- 
tructive insects and 
pests and prevention 
of plant diseases. 

In all pro- 
vinces. 

Fide note to item 9, 
Provincial List. 

Civil Veterinary Depart- 
ment, including pro- 
vision for veterinary 
training, improvement 
of stock and prevention 
of animal diseases. 

In all pro- 
vinces. 

Fide note to item 10, 
Provincial List. 

Fisheries. 

In all pro- 
vinces ex- 
cept Assam. 

In Assam the restrict- 
ive measures taken for 
the protection of fish 
have been unpopttlar, 
and the adminis- 
tration of fisheries is 
closely connected with 
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Serial No. j 

Number in pro- • 
vincial list. 1 

Subjects. 

Provinces 
in which 
transferred. 

Remarks. 

1 

9 

12 

Co-operative Societiesj 
subject to Indian legis- 
lation. 

In all pro- 
vinces. 

the Land Revenue 
Department. 

Mr. Couchman would 
reserve , Fisheries in 
Madras. He feels 
that this subject, 

which is of great im- 
portance to the poorer 
classes of the popu- 
lation, would, if trans- 
ferred, not receive 
sufficient attention in 
Madras, as the higher 
castes, who take the 
leading 'part in poli- 
tical life in that 
Presidency, do not 
themselves eat fish 
and have so far dis- 
played little interest 
in the subject of 
Fisheries. 

The Committee con- 
sider that this subject 
should not be sepa- 
rated from the subjects 
of Industrial Develop- 
ment and Co-opera- 
tive Credit, with which 
in Madras it is inti- 
mately connected. 

10 

13 

Forests, induding preser- 
vation of game therein. 

i 

In Bombay 
only. 

1 

The existing powers of 
the Governor-General 
in Council under the 
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Serial No. 

Number in pro- 
vincial list. 


Tim CONSTitUTloX. 


Subjects. 


Provinces 
in which 
transferred. 


Remarks. 


Foi*est Act will remain, 
and any provincial 
legislation affecting 
them will be subject 
to previous sanction. 


The Committee con- 
sider that any division 
of the work of the 
Forest Department 
is undesirable, but, in 
places where the 
main purpose of a 
forest is to supply the 
needs of a village or 
a group of villages, 
the plan of entrusting 
the control of the 
forest to a village 
committee, panchayat 
or other local autho- 
rity, on lines similar 
to those on which the 
experiment has been 
tried in Madras, 
might be adopted. 
It will be open to a 
provincial legislature 
by amendment of pro- 
vincial laws relating 
to local self-govern- 
ment to provide for 
the adoption of this 
plan where circum- 
stances render it 
suitable {vide para- 
graph' 45 ). 


The C o m m i 1 1 e e ^ s 
general conclusion is 
that this subject, 
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Serial No, 

Number in pro- 
vincial list. 

Subjects. 

Provinces in 
which 
transferred. 

REMARKvS. 

II 

15 

Excise, that is to say 

In all pro- 

Forests, is not suit- 
able for transfer at 
the outset. In Bombay 
however, the Govern- 
ment have proposed 
the transfer ojf Forests, 
The Committee have 
taken this proposal 
into account, and also 
the special circum- 
stances of Bombay, 
among which may be 
mentioned the fact 
that there are no large 
tracts of forest in 
excluded areas. They 
think there is some 
advantage in trying 

1 the experiment of 
transfer in one pro- 
vince, and regard 
Bombay as the most 
suitable province to 
select. 

As to Assam, mde para- 


the control of produc- 
tion, manufacture, 
possession, transport, 
purchase and sale of 
alcoholic liquor and 
intoxicating drugs, and 
the levying of excise 
duties and license fees 
on or in relation to such 
articles, but excluding, 
in the case of opium, 
control of cultivation, 
manufacture and sale 
for export. 

vinces ex- ' 
cept Assam. 

graph 49. 

With reference to the 
proposed restriction 
of the purposes for 
which the Govern- 
ment of Iridia will 
exercise their power 
to intervene in trans- 
ferred subjects 
paragraphs 16-17), 

the following points 
a fife c t i n g ^ Excise 
require special men- 
tion : — 
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Serial No. 

Number of pro- 
vincial list. 
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Subjects. 


Provinces in 
which 

transferred. 


Remarks. 


(1) The power of the 
Government of India 
to safeguard the ad- 
ministration of cus- 
toms revenue will 
involve power to con- 
trol the incidence of 
excise revenue (z) on 
any liquor which is 
likely to compete di- 
rectly with imported 
liquor, and {it) on any 
article imported into 
British India which is 
liable on importation 
to the payment of cus- 
toms duty. 

(2) With regard to pro- 
vincial action restrict- 
ing the introduction 
into a province of ex- 
cisable articles the 
position will be as fol- 
lows : — • 

The Government of 
India will be entitled 
to intervene, in the 
case of excisable arti- 
cles imported from 
outside British India, 
to protect their customs 
duties, and, in the case 
of excisable articles in 
transit from or to other 
provinces, territories 
and States of India, 
for the purpose of pro- 
tecting the interests 
of such other pro- 
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Subjects. 


Provinces in 
which 
transferred. 


Remarks. 


vinces, territories 
States. 


or 


{3) The Government of 
India will be entitled 
to intervene in matters 
affecting the supply of 
excisable articles to 
His Majesty’s forces. 


I n Madras and Bombay, 
Excise, Salt and Cus- 
toms are dealt with 
under a unified system 
of administration. Salt 
and Customs are All- 
India subjects, and the 
question of making 
arrangements for the 
separate administra- 
tion of these subjects 
when the transfer of 
Excise takes effect will 
require consideration 
by the Government of 
India. 

Mr. Couchman would 
not transfer Excise in 
Madras. In view of the 
importance of Excise 
as a source of revenue 
in Madras, he thinks 
it would be unwise to 
jeopardize it. He is also 
apprehensive that po- 
pular control of the 
liquor traffic may lead 
to an increase in 
drunkenness and crime 
in Madras, and points 
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Serial No, I 

JNumDer 01 pru- 
vincial list. 

Subjects. 

Provinces in 
which 
transferred. 

Remarks. 

12 

i 

20 

Registration of deeds and 
documents, subject to 
Indian legislation. 

1 

In all pro- 
vinces. 

to the experience of 
Pondicherry, where the 
consumption per head 
of population is nearly 
fifteen times that of the 
adjoining portions of 
; the Madras Presi- 
dency. 

The Committee do not 
consider that the posi- 
tion in Madras is such 
as to justify the reser- 
vation of this subject. 

! 

1 

1 

2t 

Registration of births, 
deaths and marriages, 
subject to Indian legis- 
lation for such classes 
as the Indian legislature 
may determine. 

In all pro- 
vinces. 

Vide note to item 21, 
Provincial List. 

‘14 

22 

Religious and charitable 
endowments. 

In all pro- 
vinces. 

paragraph 15, 

15 

24 

Development of indus- 
tries, including indus- 
trial research and tech- 
nical education. 

In all pro- 
vinces. 

The Committee have 
been unable to draw 
any dividing line bet- 
ween “local” and other 
industries (vide para- 
graph 45). 

i6 

26 

Adulteration of food- 
stuffs and other articles, 
subject to Indian legis- 
lation as regards export 
trade. 

In all pro- 
vinces. 

It is considered that the 
functions of the pro- 
vincial Government 
under this head will 
mainly be discharged 
through or in conjunc- 
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Serial No. 

Number of pro- 
vincial list. 

Subjects, 

Provinces in 
which 
transferred. 

. Remarks, 

17 

27 

Weights and measures, 
subject to Indian legis- 
lation as reg'ards stand- 
ards. 

In all pro- 
vinces. 

tion with local autho- 
rities. 

18 

39 

Museums (except the 
Indian Museum and the 
Victoria Memorial, Cal- 
cutta) and Zoological 
Gardens. 

In all pro- , 
vinces. 



Section IV— Public Services. 

68. We propose to deal in this section of our Report 
with the following points affecting public services which fall 
within our reference, viz. ; — 

(1) The functions which should be discharged by 

provincial Governments in relation to the public 
services, 

(2) The control that should be retained by the Govern- 

ment of India, and 

(3) The powers which should be exercised by the Gover- 

nor in Council in regard to members of the public 
services employed in transferred departments. 

69. We have received from the Government of ' India a 
Memorandum on “The Public Services under Reforms,” which 
has been of great assistance to us in considering this ques- 
tion. This Memorandum, which forms an annexure to our 
Report (Annexure IV), has afforded the basis for our 
consideration of the suljject, and we think that our views can 
most conveniently be stated in the form of a commentary 
on this Memorandum, with which we are in general agree- 
ment in so far as the proposals which- it contains ■ relate - to 
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matters falling within our reference. The points on which 
we suggest some modification of these proposals will be 
dealt with in relation to the paragraphs of the Memorandum 
in which they appear. 

70. For the purpose of dealing with the subject we 
accept the classification set out in paragraph 3, virj., Indian 
(which we shall call All-India services), provincial and 
subordinate. (Classification. Para. 3). 

No service should be included as an All-India service 
without the sanction of the Secretary of State, while the 
demarcation between the provincial and subordinate services 
should be left to the provincial Governments. 

The professional division is, it is assumed, intended to 
include professional officers recruited on special contracts 
who do not fall within any of the other three classes. 
(Para. 5.) 

We consider that any variation in the provincial cadre of 
an All-India service, whether by way of increase or decrease, 
should require the sanction of the Secretary of State. The 
proviso that every new permanent post created in the 
provinces must be added to the cadre of the service to which 
its duties most closely correspond does not appear to us to 
be workable, and for practical purposes the object sought can 
be attained by requiring previous sanction to tlie creation of 
new provincial appointments on a pay of Rs. 1,000 or 
over, as proposed by the Government of India in para- 
graph 24. (Pay. Paras. 9 and 10.) 

The temporary additions to the cadre of All-India 
services should be on salary and allowances not exceeding 
those permissible for appointments of a similar nature or 
status within the regular cadre. (Para, ii.) 

We think that it will tend to avoid conflict with the audit 
authority if the allowances other than acting or exchange 
compensation allowances are governed by rules made by the 
local Governments subject to the control of the Government 
of India. Regulations regarding house rents should be dealt 
with in the same way. (Allowances. Paras, 12-13.) 

It is assumed that the rules regulating foreign service in 
Native States will be made by the Government of India. 
(Foreign Service, Para. 1 5). 
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We agree that the Governor in Council should not be 
brought in as a formal agency of arbitration in the grievances 
of public servants and recommend that the following 
procedure should be adopted. The statutor}^ rules should 
provide that no orders affecting adversely emoluments or 
pensions, no orders of formal censure and no orders on 
memorials shall be passed with regard to officers of All- 
India services in transferred departments without the 
personal concurrence of the Governor. If, as we propose, 
the Medical Department is transferred, the statutory rules 
should provide that the private practice of the Indian Medical 
Service shall be regulated only by the Secretary of State, 
and that the Governor’s personal concurrence shall be 
obtained to any order of transfer of an Indian Medical 
Service officer, because, owing to variations in the value of 
private practice in different appointments, an order of trans- 
fer may seriously affect emoluments. The Instrument of 
Instructions to the Governor should, in addition to the 
general provision proposed by the Government of India, 
provide that, before any order belonging to any of the classes 
described in the preceding part of this paragraph is passed to 
the disadvantage of any officer of an All-India service, 
whether serving in a transferred or reserved department, the 
Governor shall submit the matter for joint deliberation by 
both sections of the Government.* Appeals should lie to 
the Government of India and the Secretary of State against 
all such orders, except those relating to transfers of Indian 
Medical Service officers. No officer of an A 11- India service 
should be dismissed except by order of the Secretary of 
State. (Administration and Discipline. Paras, I7“i9.) 

When an officer’s pay is debited to more than one head 
and one of these heads is transferred the question of his 
control for the purpose of posting, promotion and discipline 
should be dealt with in accordance with the general rules 


*Mr. Couchman and Mr. Thompson are unable to support this recommendation 
so far as it affects officers serving in reserved departments, except where a trans- 
ferred interest is concerned. They consider that the Committee should not enter 
into the question of the right of Ministers to influence the administration of 
reserved subjects, and they regard the recommendation in so far as it affects the 
officers referred to, where transferred interests are not concerned, as uncalled 
for. 
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regulating cases where both reserved and transferred depart- 
ments are affected. (Para. 21.) 

Pending legislation, the existing rules regarding conditions 
of service should mutatis mutandis be binding on the Minis- 
ters as regards transferred departments. (PROVINCIAL Ser- 
vices. Para. 22.) 

Where alterations of rules for recruitment affect a trans- 
ferred department the matter should be dealt with in accor- 
dance with the general rules regulating decisions in cases 
where both reserved and transferred departments are affected. 
(Recruitment. Para. 23.) 

We consider that in the case of existing members of pro- 
vincial services the procedure suggested in the case of mem- 
bers of All-India services should apply, with the proviso that 
there should be no appeal to the Secretar}/ of State where the 
present rules do not allow such an appeal. In the case of 
future entrants to the services there need be no provision for 
joint deliberation before the passing of orders of the kind 
described, but all such orders, and an order of dismissal, should 
require the personal concurrence of the Governor, and an 
appeal should lie only to the Government of India, (Adminis- 
tration and discipline. Para. 30). 

It is suggested that as far as possible the members of All- 
India services should be secured in the benefits of the condi- 
tions under which they were recruited. It is recognised that 
the Secretary of State reserves the right to alter those condi- 
tions, but in practice the principle is accepted that such altera- 
tions shall not press harshly on the members of the services 
and we consider that this principle should be formally recog- 
nised in the future. (Summary. Para. 36 (i).) 

We are of opinion that it would not be within the terms 
of our reference to consider the proposal that in certain cir- 
cumstances officers of the public services should be granted 
permission to retire on proportionate pensions. (Paras. 18 
and 30.) 

As the proposal for a Public Service Commission is only 
in its initial stage we dp not feel able to express an opinion 
upon it. (Para. 34.) 

71. There are two further questions to which we wish to 
refer here. There are certain medical appointments which 
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are in the gift of the Government of India ; we do not intend 
that our proposals should be taken as altering this arrange- 
ment, any modification of which should rest with the Govern- 
ment of India. Similarly, though the post of Director of 
Public Instruction is not included in the provincial cadres of 
the Indian Education Service, the position is made clear by 
the following quotation from the Government of India Resolu- 
tion No. 679 of the 1 2th September 1906 : “The latter Resolu- 
tion (of 4th September 1886), while not giving members of the 
Education Service an absolute claim to succeed to the post of 
Director, contemplated that, before appointing a person not 
belonging to the service, local Governments should, in the 
event of their considering it desirable to fill the post other- 
wise than from the locaLeducational st.aff, seek the assistance 
of the Government of India, with a view to procuring a suit- 
able selection from the Educational Department of some 
* other province.” This position we do not desire to disturb. 

Section V— Finance. 

72. In regard to the subject of Finance we found it necessary 
to limit the scope of our inquiries. We have assumed that 
the finances of the Government of India and of provincial 
Governments will be separated on the lines proposed in para- 
graphs 200 to 208 of the Report, and have taken the view 
that it was not within our scope to consider any modification 
of these proposals. Again, the control of the Government of 
India over provincial Governments is at present exercised 
largely through the rules in the financial codes, but the relaxa-^ 
tion of these restrictions will, we understand, be separately’ 
considered {vide paragraph 292 of the Report), and we have 
not attempted to deal with the subject Apart from these 
important questions, however, we felt that it was part of our 
duty under the terms of our reference to define as far as pos- 
sible in the sphere of finance the control to be retained by the 
Government of India, and to indicate how the functions of 
the provincial Government as regards finance should in our 
opinion be apportioned between the Governor in Council and 
the Governor and Ministers. In doing so we have carefully 
considered a Memorandum on Finance Annexure V), 
with which we were furnished by the Government of India, 
containing their views on certain changes which will be re- 
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quired in the financial on^anization, particularly of provincial 
Governments, under the Reforms scheme. The portions of 
the Memorandum which we have specially considered fall 
under the following heads : — 

(1) Accounts and Audit (Paragraphs 14, 28 and 29) ; 

(2) The position of the Finance Department in the pro- 

vincial Government (Paragraphs 24 to 37) ; 

(3) Taxation for provincial purposes (Paragraph 20) ; 

(4) Borrowing on the sole credit of provincial revenues 

(Paragraph 21) ; 

(5) Control over the provincial balances (Paragraph 22). 
As will appear from what is said in the following paragraphs 
we are in general agreement with the proposals contained in 
the Memorandum under these heads. We may add that we 
have found it convenient to include in this Section our recom- 
mendations regarding the control of the Government of India 
over taxation and borrowing by local bodies. 

Accounts and Audit. 

73. The proposals in the Memorandum regarding accounts 
and audit affect both what may be called “ Parliamentary ” 
control over expenditure and the relations of the Government 
of India with the provincial Governments. In this matter we 
can only express our concurrence with what is stated in the 
Memorandum. The procedure proposed in paragraph 29 will 
enable the Legislative Council to exercise an effective control 
over expenditure and for the present the existing system of 
accounts and audit will continue. Under that system — 

(1) The provincial accounts will be compiled and audited 
by a staff appointed, paid for and controlled by the 
Government of India : 

(2) The main framework of the provincial accounts will 

be settled by the Government of India and the 
Secretary of State, though the details will, in large 
measure, be left to the pro\ Incial Governments ; 

(3) The Treasury Officer, though appointed and paid by 

the provincial Government, will, in matters of 
accounts procedure, the remittance of treasure and 
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the transfer of funds to and from the currency 
balance, be bound by the general rules and instruc- 
tions of the Government of India and by orders 
issued to him by Accounts Officers. 

We note, however, that the Government of India contem- 
plate that with complete provincial autonomy the provincial 
accounts will be compiled and audited by an entirely separ- 
ate staff, paid for by the province and for audit purposes 
subordinate to a provincial Auditor-General 

Position of the Finance Department in the 
Provincial Government. 

74. In accordance with the proposals contained in para- 
graphs 24 to 27 of the Memorandum the Finance Depart- 
ment will be a reserved department and will not be trans- 
ferred to the control of a Minister (as regards new taxation 
and borrowing see paragraphs 75-80 below). In relation to 
transferred departments, however, the functions of the Finance 
Department will be to advise and criticise, and the final deci- 
sion will rest with the Minister, subject to the assent of the 
Governor, which would only be refused “ when the conse- 
quences of acquiescence would clearly be serious” (paragraph 
219 of the Joint Report). We agree that this is the best 
arrangement The only comments that appear necessary are 
the following 

(a) Paragraph 27 (2). —We consider that the report of 
the Finance Department on the scrutiny proposed 
in this paragraph should be placed before the 
Governor in Council or Governor and Minister, as 
the case may be, but should not be laid before the 
legislature unless the Governor so directs. 

(/?) Paragraph 27 (2). — We consider that the statement 
that it will be part of the duty of the Finance De- 
partment to discuss the necessity of the expenditure 
and the general propriety of the proposals put for- 
ward calls for the following comment It is under- 
stood that general propriety means in this context 
general propriety from the financial point of view. 
There must obviously be limits to criticism by the 
Finance Department in matters of policy, but 
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these limits must be left to be settled by conven- 
tion. 

(c) Paragraph 27 (3). — We consider that the Govern- 
ment of India rule quoted in paragraph 1 1 of the 
Memorandum should be adopted in all provinces, 
nmtatis mutandis. 

{d) Paragraph 27 (6) {jb) and (4').— -We understand that 
by the '‘authority which passed the budget” is 
meant the Legislative Council. We assume that 
the Governor by exercise of his special authority 
under Section 50 of the Government of India Act 
will still be able in exceptional cases to override 
the Finance Department in matters falling under 
(b) and {c\ and we think the position on this point 
should be made clear. 

Taxation for Provincial Purposes. 

7$. In paragraph 20 of the Memorandum a list is con- 
tained of the additional taxes which provincial Governments 
might be allowed to impose without the previous sanction of 
the Government of India. According to the proposals these 
taxes are to be included in a schedule, which would be estab- 
lished by rule and not by statute, and might therefore be 
correctecl or enlarged in the light of experience. The schedule 
proposed by the Government of India is as follows : — 

Any supplement to revenues which are already pro- 
vincial, c, g.y cesses on the land, enhanced duties 
on articles that are now excisable, higher court- 
fees, increased charges for registration etc. 

Succession duties. 

Duties upon the unearned increment on land. 

Taxes on advertisements, amusements (including 
totalisators) and specified luxuries. 

In one point only the schedule appears to us to require 
modification. It is not clear exactly what forms of land taxa- 
tion would be covered by the entry “Duties upon the unearned 
increment on land,” and it seems to us desirable that the entry 
should be so framed as to make the provincial powers of land 
taj^ation as wide as possible. We may point out^ however, 
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that some forms of land taxation, L g.^ a tax on successions or 
transfers, might be most conveniently collected by means of 
a stamp duty, and in that case the tax would affect a source 
of revenue reserved to the Government of India. It ought, 
we think, to be made clear whether, in such cases, the inclu- 
sion of a land tax in the schedule is to exempt provincial 
Governments from obtaining the previous sanction of the 
Governor-General under section 79 (3)(^) of the Government 
of India Act. 

76. In paragraph 257 of the Report it is proposed that, 
if the residue of the provincial revenues (after the contribution 
to the Government of India and the allotment for reserved 
services have been set aside) is not sufficient, it should be 
open to Ministers to suggest fresh taxation. This feature of 
the scheme appears to us to fix on the Ministers the respon- 
sibility of devising means whereby any deficiency in the 
public revenues may be made good. It must, therefore, be 
open to Ministers to initiate within the Government such 
proposals as may seem suitable for this purpose, and it will 
be the Ministers who will be responsible fpr placing taxation 
proposals before the legislature. It seems to us to follow 
that, when any new tax or any proposed addition to an 
existing tax requires legislation to give effect to it, the 
decision whether that legislation should be undertaken must 
rest with the Governor and Ministers. Further, inasmuch 
as the whole balance of the revenues of the province (after 
deducting the contribution to the Government of India, the 
sums required for the service of the provincial debt and the 
sums allotted to the reserved services) will be at the disposal 
of the Ministers for the administration of the transferred 
departments, we think that, when an existing tax cannot be 
reduced or remitted without legislation, the decision whether 
such legislation should be undertaken must also rest with 
the Governor and Ministers. To the extent indicated above, 
therefore, taxation for provincial purposes should be regarded 
as a transferred subject. 

It would not necessarily follow, however, that the collec- 
tion of a new or additional tax would rest with the Ministers. 
That would ordinarily depend on the agency to be employed 
in assessing or collecting the tax, a matter which would 
presumably be settled by the legislation authorising its 
impositioi^ The assessment or collection of the tax would, 
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therefore, be reserved or transferred, according as the agency 
employed belonged to a reserved or to a transferred depart- 
ment 

77. We have considered how far the transfer of provin- 
cial taxation discussed above would be affected by the plan 
proposed for dealing with mixed questions' {vide paragraph 
60): When a taxation Bill is proposed by Ministers, it may 
appear that some interest, the care of which is entrusted to 
the Governor in Council, is likely to be prejudiced. In such 
cases if the Executive Council adhered to its objections it 
would be for the Governor finally to decide in accordance 
with the usual procedure. But when a reserved department is 
affected only because it is proposed to assess or collect the 
tax through its agency, we think that in that case the 
Executive Council should be entitled to press their objections 
only as to the use of the agency, and that the merits or 
demerits of the tax should be left entirely to the decision 
of the Govenior and Ministers. This would not exclude 
joint deliberation, and indeed we take it for granted that in 
practice joint deliberation would invariably precede the intro- 
duction of a taxation Bill. 

78. We consider that it should be the duty of the Finance 
Department to prepare a report on every taxation Bill pro- 
posed to be introduced into the Legislative Council, and that 
this report should be placed before the Governor and 
Ministers, but should not be laid before the legislature unless 
the Governor so directs. The report of the Finance Depart- 
ment should, we think, be confined to the financial aspects 
of the proposed tax and should not deal with questions of 
policy. . 

79. In some departments under the existing law the 
assessment of revenue or the fixing of the rates of duty is left 
to executive action, and the question how in these cases 
variations in the rates of taxation are to be dealt with must 
be separately considered. Land revenue, for example, is 
assessed according to certain established principles, and the 
amount of the assessment does not depend on the financial 
exigencies of the moment In the Excise Department, again, 
the declared policy of Government has been to raise the 
maximuni revenue from the minimum consumption, and, 
when a hi^er duty can be imposed without unduly stimulat- 
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ing illicit practices, it may be proper to raise the duty even 
though no increased revenue is required. In cases such as 
these it is through the assessment of revenue and the fixing 
of the rates of duty that the policy under which the depart- 
ment is administered finds its concrete expression, and it is 
only those responsible for determining policy who can pro- 
perly decide. We are of opinion, therefore, that, when altera- 
tions in taxation can be effected without any change in the 
law, the decision whether any alteration should in fact be 
made must be recognized as resting with the Governor in 
Council if the department is reserved, and with the Governor 
and Ministers if it is transferred. It is no doubt true that 
decisions such as these, as well as the general administration 
of a law authorizing taxation, must affect the joint financial 
resources of the Government, but it cannot be admitted that 
merely on that account both reserved and transferred depart- 
ments are affected in the sense that a Minister or a Member 
of Council would be entitled to press his views upon the 
department directly concerned, and, if his view were not 
accepted, to ask the Governor to deal with the matter in accor- * 
dance with the plan proposed for ‘mixed cases’ {v, para- 
graph 6o). 


Borrowing on the sole credit of 
Provincial Revenues. 

8o. The effect of the proposals in the Memorandum 
appears to be as follows. The provincial Governments must 
ordinarily borrow through the Government of India ; but, 
subject to the approval of the Government of India as to the 
method of borrowing, including the rate of interest and the 
time of borrowing, provincial Governments would be at 
liberty to borrow in the Indian market in the following 
cases, viz, : — 

(1) if the Government of India found themselves unable 

* to raise in any one year the funds which the 
province required ; or 

( 2 ) if the province could satisfy the Government of India 

that there was good reason to believe that a pro- 
vincial project would attract money which would 
not be elicited by a Government of India loan. 
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The funds raised by provincial borrowing should be 
devoted only to — 

(1) expenditure on famine relief and its consequences ; 

(2) financing of the provincial loan account ; and 

(3) capital purposes, expenditure which produces 

permanent assets of a material character. 

When a province borrowed for non-productive purposes it 
would be required to establish a sinking fund on a basis to be 
approved by the Government of India. 

To these proposals, with which we agree, we have only 
one addition to make. We are of opinion that borrowing is 
a matter in which both sides of the Government must be 
considered to be interested, since the security of the loan will 
be the whole revenues and assets of the provincial Govern- 
ment We consider, therefore, that, if after joint deliberation 
there is a difference of opinion between the Executive Council 
and the Ministers, the final decision whether a loan should be 
raised and as to the amount of the loan must rest with the 
Governor. 


Control over Provincial Balances. 

81. In paragraph 22 of the Memorandum certain proposals 
are made regarding the control of the Government of India 
over provincial balances. It is suggested that the allowance 
made for famine expenditure in the new provincial settle- 
ments should be earmarked in the provincial balances or 
invested, unless it is spent on purposes which, in the local 
Government’s recorded opinion, would have a direct and 
calculable effect in palliating the consequences of drought. 
Each local Government would also be required to give timely 
intimation in each year of its intentions as regards drawing 
on its credit with the Government of India, and would, in the 
absence of farnine or other grave emergency, be ‘obliged to 
adhere to its programme. On the other hand the existing 
rules which require a local Government to maintain a certain 
miiiimum balance and not to budget for a deficit without 
higher sanction would be abrogated. These recommendations 
have our entire concurrence. 
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Control of the Government of India over Local 
AND Municipal Finance. 

82. We have considered how far the Government of 

India should reserve control over taxation by municipalities 
and other local bodies. If the matter were left entirely to 
provincial legislation it might easily happen that local taxes 
would affect the sources of revenue reserved to the Govern- 
ment of India, Thus for example in several provinces muni- 
cipalities may impose a tax on persons following professions, 
trades and callings including those who hold appointments 
remunerated by salaries of fees. Such a tax is clearly of the 
nature of an income-tax, and the Government of India should 
have full power to protect their own revenues. Again, under 
the Calcutta Improvement Act three special taxes are impos- 
ed, the revenues from which are received by the Improvement 
Trust, : — 

(1) A terminal tax on passengers arriving at or depart- 

ing from Calcutta, 

(2) An export tax on jute, and 

(3) A duty on all transfers of real property within the 

municipality of Calcutta. 

’ The first of these taxes, in so far as it takes the form of a 
surtax on railway tickets, “and both the other two, are obvious- 
ly within the sphere of taxation reserved to the central Govern- 
ment, and in the case of such taxation the previous sanction 
of the Government of India ought to be required. ' We are of 
opinion that a schedule of municipal and local taxation should 
be prescribed by the Governor-General in Council. The sche- 
dule might include all taxes admissible under the existing 
law of the various provinces, so long as they do not trench on 
the sphere of the central Government, and should also include 
all taxes contained in the provincial schedule paragraph 
75). The previous sanction of the Government of India would 
then be required to the imposition of any tax not covered by 
the schedule, or to provincial legislation ■which empowered 
local bodies to impose such a tax. 

83. We have also considered how far borrowing by local 
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bodies should be subject to the control of the Government of 
India. Where a local body borrows, as is commonly the 
case, through the provincial loan account, no special con- 
trol appears necessary, since either the funds will be provided 
from provincial balances or the local demand will be incorpo- 
rated in the provincial loan for the year. Where a local body 
desires to borrow in the Indian market the Government of 
India are entitled to exercise control to the same extent and 
for the same reasons as they control provincial borrowing, 
though this control may well be relaxed when the loan 
proposed to be taken is not large in amount. Where the 
control of the Government of India is reserved by any 
existing law, the relaxation of that control by legisla- 
tion would require the previous sanction of the Governor- 
General. 


Proposals of Sir James Meston. 

84. We have received from the Government of India two 
additional memoranda containing important proposals by Sir 
James Meston as to a plan of dealing with provincial finance 
different from that set forth in paragraph 257 of the Joint 
Report. These proposals involve a substantial departure from 
the scheme outlined in the Report, and necessarily affect 
some of the points discussed in the foregoing paragraphs. 
In view of the late stage at which these proposals reached 
us we are not in a position to express any opinion upon 
them. 


Section VL— Conclusion. 

85. We desire to record our special obligations to the 
many officers of Government who have assisted us by their 
expert knowledge, and by rendering available in convenient 
form *the detailed information which it was necessary to 
obtain for the purpose of enabling us to conduct our 
enquiry. 

The work falling upon the Secretary to the Committee 
has been unusually exacting. We wish to express our thanks 
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to Mr. J. D. V. Hodge, LC.S., for the great care and ability 
which he has devoted to his work in this capacity. 

We have the honour to be, 

Your Excellency’s most obedient servants, 
RICHARD FEETHAM, 

Chairman. 


M. E. COUCHMAN. 
RAHIM BAKHSH. 

TEJ BAHADUR SAPRU. 
C. H. SETALVAD. 

H. L. STEPHENSON. 

J. P. THOMPSON. 


Members. 


J. D. V. HODGE. 

Secretary, 

Delki^ the 26th February igig. 


ANNEXURE II. 

MEMORANDUM FOR THE SUBJECTS 
COMMITTEE. 

This memorandum is an attempt to state the views of the 
Government of India upon the general principles involved in 
the questions which the Subjects Committee will have to 
consider. On the basis of these views the Government of 
India are now dealing separately with cases of the different 
departments, supplementary memoranda upon which will be 
transmitted to the Committee. The Government of India 
hope to discuss further with the Committee the views now 
put forward after the opinions of the provinces have been 
received. In this connection the Government of India would 
find it of great assistance to them if they could receive from 
the Committee statements shotving the substance of the 
material on which the Committee propose to base their own 
conclusions. 

2. The first basic fact with which the Government of 
India start is that both the Government of India and the 
provincial Governments in India are subordinate governments, 
and the Indian and provincial legislatures are subordinate 
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legislatures. The Imperial^ Government and Parliament 
are alone supreme. A practice of non-intervention may 
gradually grow up, as it did in the case of the Dominions ; 
but this is not the position at present : and the governments 
and legislatures in India do not possess uncontrolled power 
in any respect whatsoever. 

3. The second basic fact is that legislative and executive 
authority must go hand in hand. If a Government, central 
or provincial, has power to legislate on any matter, it must 
have, a corresponding power to carry out its laws. Wherever 
there is an overriding power of legislation, there must be 
a corresponding overriding executive power, with unquestioned 
capacity to make the overriding legislation effective. 

4. The third basic fact is that the Government of India 
are responsible to the Imperial Government and Parliament 
for the administration of India. They cannot be divested of that 
responsibility except by the consent of the Imperial Govern- 
ment and Parliament ; and so long as that responsibility 
attaches to them, they must have the power to enforce it ; 
and such power must be both legislative and executive. 

5. Assuming these axioms, the problem before us is to 
divide the whole field of Indian administration into two 
classes, central and provincial, in such a way that the 
Government of India will be directly responsible for the 
administration of the first, while in regard to the second they 
will retain only a general responsibility to be exercised under 
conditions to be discussed later on. 

6. The Government of India cannot at present deal with 
the further question whether any provincial subject is to be 
administered by the Governor in Council or by Ministers. 
That is a matter to be considered in the provinces first and 
by the Government of India only when they have received 
the views of the provinces. Conditions will vary between 
provinces, and for this reason alone apart from other considera- 
tions it is not practical for the Government of India at this 
stage to deal with the division of piwincial subjects into the 
categories of reserved and transferred. Their immediate 
object is merely to arrive at the principles which should 

* Note,— The Government ^of India safest that the term Imperial should be 
reserved in this discussion fewr iiis Majestj^’s Government gnd Parliament, 
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regulate the classification of functions into central and 
provincial. 

7. There are certain subjects which are at present under 
the direct administration of the Government of India. The 
Government of India maintain separate staffs for their 
administration, and the provincial Governments have no share 
in it The category is easily recognisable, and for the most 
part there will not be much room for doubt as to the subjects 
to be included in it. At the other end of the line are matters 
of predominantly local interest which, however much condi- 
tions may vary between provinces, will generally speaking 
recognised as proper subjects for provincialization. 

8. Between these extreme categories, however, lies a large 
indeterminate field which requires further examination before 
the principles determining its classification can be settled. It 
comprises all the matters in which the Government of India 
at present retain ultimate control, legislative and administra- 
tive, but in practice share the actual administration in varying 
degrees with the provincial Governments. In many cases the 
extent of delegation practised is already very wide. The 
criterion which the Government of India apply to these is 
whether in any given case the provincial Governments are to 
be strictly the agents of the Government of India, or are to 
have (subject to what is said below as to the reservation of 
powers of intervention) acknowledged authority of their own. 
In applying this criterion the main determining factor will be 
not the degree of delegation already practised, which may 
depend on mere convenience, but the consideration whether 
the interests of India as a wliole (or at all events interests 
larger than those of one province) or on the other hand the 
interests of the province essentially preponderate. The point 
is that delegation to an agent may be already extensive, but 
that circumstance should not obscure the fact of agency or 
lead to, the agent being regarded as having inherent powers of 
liis own. 

9. Applying this principle, the Government of India hold 
that where extra-provincial interests predominate the subject 
should be treated as central. This category as already noted 
also includes matters which the central Government ad- 
minister ‘directly by means of their own' staff. But corifining 
themselves in this paragraph to cases in which central subjects 
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are partly administered by provincial Governments acting as 
agents for the central Government, the Government of India 
wish to emphasize two points. They propose to examine 
existing conditions with a view to relaxing as far as possible 
the central control over the agency and to getting rid of any 
unnecessary limitations on the agent’s discretion. They dis- 
tinguish this process as one of decentralization, not to be 
confused with the larger purpose of devolution. At the same 
time the Government of India think it should be recognized 
that it is within the principal’s power to restrict the agency or 
even to withdraw it altogether, substituting for it direct ad- 
ministration by the central Government ; and that if and 
when it is proposed to transfer the functions of the provincial 
agency to the hands of Ministers this particular question will 
need careful reconsideration. 

10. On the other hand, all stibjects in which the interests 
of the provinces essentially predominate should be provincial ; 
and in respect of these the provincial Governments will have 
acknowledged authority of their own. At the same time, as Is 
recognised in the Report, the Government of India’s respon- 
sibilities to Parliament necessitate the retention of some 
powers of intervention in provincial subjects. The Govern- 
ment of India propose to state their views upon the question 
of the grounds on which and methods by which such powers 
should be secured and exercised, in the hope that they may 
be of assistance to the Committee. 

1 1 . Among provincial subjects some will be transferred. 
Taking the case of these first the Government of India think, 
that the exercise of the central Government’s power to inter- 
vene in provincial subjects should be specifically restricted to 
the following purposes. 

(i) to safeguard the administration of Government of 
India subjects ; 

{it) to secure uniformity of legislation where such legis- 
lation is considered desirable in the interests of 
India or of more than one province ; 

{Hi) to safeguard the public services to an extent which 
will be further determined subsequently ; 

{iv) to decide questions which affect more than one 
province. 
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So far as legislation is concerned the Government of India 
think that the exercise of the legislative powers of the central 
Government should be by convention restricted in the manner 
proposed in paragraph 212, to the above-named grounds. 

So far as administration is concerned, section 45 should be 
so amended as to empower the Secretary of State to make 
rules restricting the exercise of the central Government’s 
powers of administrative control over provincial Governments 
in transferred subjects to the same specified grounds. This 
proposal is subject to the following qualiification. In the past 
a very important element in the administrative control exer- 
cised by the central Government has been the element of 
financial control. The Government of India have not yet 
concluded their examination of the character and extent of 
the control to which public expenditure in the provinces 
should under the new arrangements be subjected, and with 
this aspect of the question they will deal separately. Their 
proposals in this paragraph should be regarded as relating to 
control which is not based on financial considerations. 

12. A word may be added as to the methods by which 
the central Government should intervene when necessary in 
the case of transferred subjects. A suggestion which seems 
well worth consideration has been made that in such cases 
control by the central Government may be better exercised by 
the Governor acting under the central Government’s orders, and 
enforced in the last resort by resumption of the transferred 
subject, than by the direct interference of the central Govern- 
ment in the form of orders addressed to the provincial Govern- 
ment, as would be the appropriate course in the case of 
reserved subjects. 

13. Coming now to the more difficult question of the 
grounds justifying intervention in the case of reserved sub- 
jects, which is referred to in paragraphs 213 and 292 of the 
Report, the Government of India accept the proposition that 
the justification for relaxing control which exists in respect of 
transferred subjects is in the case of reserved subjects lacking. 
They take note also of the possibility that public opinion may 
be critical of any general relaxation of their authority over 
official subordinates. At the same time they con:dder that the 
new situation requires greater relaxation of control than is 
suggested by the expression “ getting rid of interference in 
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minor matters which might very well be left to the decision of 
the authority which is most closely acquainted with the facts ” 
(paragraph 213). 

, In coming to this conclusion they take into account first 
the changed character of the provincial Governments and the 
more representative character of provincial Councils. They 
also note that, so far as financial considerations have entered 
into the control practised in the past, when the provinces have 
separate revenues the main motive for interference will dis- 
appear, and in so far as the expenditure codes are curtailed 
Of abolished (upon which question as already indicated they 
have not yet been in a position to formulate their proposals) 
the ordinary everyday means of exercising control will also 
vanish. Above all they take account of the new situation in 
respect of legislation. They accept the proposal made in para- 
graph 212 of the Report that in all provincial subjects the 
Government of India will by convention not legislate except 
on specified grounds which may be taken as those already set 
out ill paragraph ii above. They also take it that on all 
subjects, whether provincial or not, provincial legislatures will 
retain their existing power of legislation subject only to such 
statutory restraints as it may be decided to retain or to 
impose. This will involve an amendment of section 79 of the 
Government of India Act, 1915, which will in future require 
the previous sanction of the Governor-General to legislation 
by a provincial Council which is not purely on a provincial 
subject There will henceforth be no control over provincial 
legislation exercised by the Government of India in the form 
of purely executive orders. 

For all these reasons the Government of India look for- 
ward in future to very different relations between the central 
and provincial Governments, even in reserved subjects, from 
thdse which have obtained in the past 

14. Nevertheless, as they have already said, the Govern- 
ment of India accept the principle laid down in paragraph 
213 that an official Government which is not subject to 
popular control cannot propeMy be legally exempted from 
superior official control Bearing in mind the further funda- 
mental principle that saving its responsibility to Parliament 
the central Government must retain indisputable authority in 
essential matters, and also the practical danger that the speci- 
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flcation of certain grounds for the exercise of powers of control 
may be taken to imply the exclusion of others, they hold that 
it would be unwise to lay down any specific limitations upon 
their legal powers of interference with provincial Governments 
in reserved subjects. In respect of these therefore they 
propose no amendment of section 45 of the Government of 
India Act 

At the same time the Committee may find it useful to 
have some indication of the extent to which the Government 
of India consider that such control will generally be exercised 
in future ; and for this purpose the Government of India 
take first the four grounds already mentioned in paragraph 1 1 
in the case of transferred subjects. In addition they think 
that intervention would be required in cases where it was 
necessary to enforce any standing or special orders of His 
Majesty’s Government conveyed by the Secretary of State, 
or in exceptional cases, where the Government of India 
considered that the interests of good government were 
seriously endangered. But in suggesting these grounds by 
way of explanation the Government of India wish to make 
it clear that they do not intend that their specification of 
certain matters should be made the basis of any formal 
limitation of their legal powers. 

15. In cases where the Governor in Council exercises 
his powers of intervention in relation to transferred subjects 
under section. 240 of the Report the Government of India 
think that the central Government should have the same 
powers of control as if the Governor in Council’s decision had 
been taken in a reserved subject. 

16. A minor point worth mention is that the Government 
of India contemplate that the central Government should 
have an unquestioned power, to call for any information, 
statistical or otherwise, and in any form they desire, from 
provincial Governments, whether such information relates to 
a transferred or to a reserved subject, and that section 45 of 
the Act should, if necessary, be amended so as to place their 
powers in this respect beyond question. It may be covered 
by their proposals in paragraph ii (f) above read with 
paragraph 291 of the Report 
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ANEXTURE IIL 

SUPPLEMENTARY MEMORANDUM FOR THE 
SUBJECTS COMMITTEE. 

The Government of India have taken into further con- 
sideration the questions which arise in connexion with the 
proposed demarcation of the field of provincial administration, 
and have recorded the following conclusions : — 

(1) They recognize that those subjects or departments 
which are to be transferred to Ministers come within the 
field of provincial administration. In respect of these the 
Government of India have stated their intentions in para- 
graph II of their memorandum of November 29, 1918. 

(2) At the other end of the scale they recognize that 
there are certain subjects which cannot go into the field of 
provincial administration, but must be administered centrally. 

(3) As regards the treatment of subjects lying in between 
these categories the Government of India think that — 

{z} the subjects which appear in the provincial budget 
should be described as the subjects which a pro- 
vince administers, 

(u) there should in respect of these be no statutory 
restriction of the Government of India’s power 
of superintendence, direction and control, 

(m) in respect of these same subjects the Government 
of India will undertake a formal and systematic 
scheme of devolution of their authority, such 
scheme to be compatible with the exercise of their 
control in matters which they regard as essential 
to good government, 

(w) the Government of India do not contemplate that 
the administration of such subjects should 
become amenable to the control of the legislature, 
otherwise than by their formal transfer at the date 
of the periodic commission; and they recognize 
that in the exercise of their control over such 
subjects the Government of India should have 
due regard to the purposes of the new Govern- 
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ment of India Act, as they anticipate that these 
will be declared in the preamble. 

February /p, jp/p. 


ANNEXURE I?. 

THE PUBLIC SERVICES UNDER REFORMS. 

The Report deals in various places with the position of the 
public services (paragraphs 128, 156, 240, 259, 318 — 327), 
but two passages are of outstanding importance. On the one 
hand it is laid down (paragraph 259) that there is to be no 
duplication of the services : — ‘‘ To require Ministers to in- 
augurate new services for their own departments would be to 
saddle them with difficulties that would doom the experiment 
to failure On the other hand, it is declared (paragraph 
325) that any public servant, whatever the Government 
under which he is employed, shall be properly supported and 
protected in the legitimate exercise of his functions”; and the 
Government of India and the Governor in Council are to have 
unimpaired power to “ secure these essential requirements”. 
The Government of India accept these propositions. They 
take it that the machinery of the public service, as it exists 
to-day, is to be used by Ministers, and the service is to be 
given adequate protection in its new situation. Means must 
be found of fulfilling these requirements. 

2. Hitherto the regulation of the public services has been 
to a great extent uncodified, or codified only by executive 
orders. The position will be altered now, with the public 
services coming, in an increasing measure, under popular 
control. It will be only fair both to ministers and to public 
servants that they should be supported by a clear regulation 
of their formal relations to each other. And it is eminently 
desirable that they should find this regulation established from 
the outset of the new conditions. Moreover, there ought not 
to be one law for public servants working under Ministers, 
and another for those who remain under the official part of 
the Government So far as may be, the public employe 
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should find himself under a similar regime in whatever 
branch of the administration he may serve. So also the 
claims of Ministers upon the public service and their duties 
towards it should be closely comparable with those of the offi- 
cial members of the Government. The whole machinery 
ought to be arranged so that the transfer of a department 
frorii one part of the Government to the other should cause 
the least possible dislocation, or change in the conditions of 
their service, among the permanent officials employed in the 
department. The most hopeful way of arriving at the basis 
of the necessary law and rules seems’ to be to consider in 
relation to each class of service how the operations which are 
necessarily involved in running a service ought in future to be 
performed when the new constitution is in operation. 

Classification. 

3. The Government of India think that all public servants 
working in the provincial field of administration should be 
classified in three divisions, Indian, provincial and subordinate. 
Such a step has invariably been found necessary in the Domi- 
nions ; it seems necessary in India for the purpose of distri- 
buting authority in future. ; and it has the advantage of en- 
abling greater simplicity to be introduced into the rules or 
regulations. 

4. The chief criterion will be the appointing authority, 
Broadly speaking, the Indian division would include services 
for which the Secretary of State recruits the whole or a con- 
siderable part of the members — the services, in fact, in which 
it is desired to retain a definite proportion of Europeans or 
Indians educated in Europe. The provincial division would 
embrace posts with duties of a i-esponsible character, and not 
of a merely clerical type, for which the local Government 
ordinarily recruits. Posts for which the Government of India 
at present recruit could be treated as Indian or provincial, 
according to the nature of their duties. All subordinate and 
clerical posts would come into the third division. It will 
probably be found that the classification will entail consider- 
able changes in existing nomenclature. Again, a number of 
grades do not now receive provincial status, although their 
officers are recruited on uniform qualifications for the whdle 
province and may be liable for service in any part of the pro- 
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vince. From this point of view, such classes as the naib- 
tahsildar, the sub-assistant surgeon, and the like, may be con- 
veniently placed ad hoc in the provincial division. Similarly, 
all miscellaneous posts, not being of a purely subordinate 
character, which are not at present in either the Indian or 
provincial category, would be treated as belonging to one or 
the other if they are of similar status, or recruited for in a 
similar way, to those branches respectively. The third 
division would take in all appointments of lower than pro- 
vincial status. They would usually be the posts which are filled 
departmentally, or by district officials, without reference to a 
central authority. 

5. It is probable, however, that in all provinces there 
would be certain posts of importance which would not con- 
veniently fall into either the Indian or the provincial category. 
Some of the technical educational posts are a case in point. 
For these it may be necessary following the usual Dominion 
practice to create a separate professional division. 

6. The proposed classification should at present be under- 
taken only, to use the phrase of the report (paragraph 238), 
in the “ field of provincial administration The division 
into Indian and provincial classes might not be easy in 
services like the railways, post office or customs ; and it is not 
necessary for present purposes, though power may suitably be 
taken to make it when the necessity arises. 

7. The dominant considerations are that Ministers coming 
now to office should be provided wiih an efficient staff and 
not have to rely on what they can get ; and that it is of 
the utmost importance to India to have in the highest services, 
which are to set a model to the rest, an Indian as well as a 
European element on which the seal of the existing system 
has been definitely impressed. The Government of India 
think that — 

(1) recruitment whether in England or India for the 
India services should be according to the methods laid down 
in statutory orders by the Secretary of State ; 

(2) all persons recruited to the India services whether in 

England or in India (whether by examination, promotion or 
direct appointment) should be appointed by the Secretary of 
State. . , 
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Pay. 

8. (it) Rates of pay.-- Afitr weighing the opposing con- 
siderations, the Government of India think that, if the India 
services are to be kept together on more or less one plan and 
the Secretary of State is to feel his responsibility^ for them, 
it is practically necessary that he should fix their rates of 
pay. 

9. ( 1 ?) Neza appointments . — The Government of India 
think that the addition of any new post to the hidia services 
should require the sanction of the Secretary of State. 

10. It is, however, necessary to prevent the intention^ of 
the last proposal from being defeated by the device of creating 
appointments similar in purpose to those ordinarily filled by 
the India services, but keeping them technically outside the 
cadre. For this purpose a proviso on the following lines 
seems needed : — 

Every new permanent post created in the provinces 
must be added to the cadre of the service to which its duties 
most closely .correspond. 

11. {c) Temporary appointments . — The Government of 
India consider that local Governments should have power to 
sanction, without any limit of pay, any temporary additions 
to the cadre of India services, either up to a limit of 
two years’ duration, or else without any such limit, on the 
understanding that the audit will check any evasions of the 
rule about permanent posts. 

Allowances. 

12. These are known by several titles, but can probably 
all be brought within^a few generic names — acting, exchange 
compensation, duty, local, travelling and personal and 
honoraria. Acting allowances are included in salary and 
are part of the emoluments attaching to a particular office. 
The introduction of a time scale will to a great extent 
do . away with them ; but where they are still required 
the Government of India think that the Secretary of State 
should lay down the rules under which they may be granted. 
The Government of India hope that these may be simplified 
and that it will not be necessary to keep all the existing 
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bases of calculation. The same authority should lay down 
the basis on which exchange compensation may be granted 
and details would be settled by local Governments. 

13. All other allowances, however, are clbarly distinct 
from pay, and ought to be given for reasons which can only 
be fully known to the local Governments ; and the Government 
of India propose that, subject to very general directions by 
the Secretary of State, the grant should be left to them. 
Thus the Secretary of State would lay it down that travelling 
allowance was not to be a source of profit : that local allow- 
ances in all their forms should bear some reasonable I'elation 
to the extra expenses of the locality ; and that duty allow- 
ances, deputation allowances and personal allowances should 
bear some reasonable relation to the officer’s pay. 

Leave, 

14. Leave is one of the great amenities of the services, and 
ought to be maintained on generally uniform lines : but it 
has long been recognized that the leave code is needlessly 
rigid and restrictive and that greater latitude is desirable. The 
Government of India think that the Secretary of State should 
determine ia) the total amount of leave of every kind admis- 
sible, (<^) the scale of allowances admissible for each, {c) the 
maximum to be taken at any one time, (^) the minimum 
interval between two periods, [e) the terms of commutation of 
one kiiid for another, and that within these limits all leave 
cjuestions should be determined by local Governments. 

Foreign Service, 

1 5. The only matters in which it seems necessary for the 
Secretary of State to frame fundamental regulations are in 
regard to contributions to leave and pension by an officer on 
foreign service, and the calculation for purposes of subsequent 
leave of hisToreign service pay. All other matters should be 
left to local Governments. 

Pensions and Superanmiation, 

16. The Government of India think that the age of super- 
annuation and the scale of pensions for the India services 
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should be fixed by statutory orders of the Secretary of State , 
made under the new Government of India Bill 

Administration and Discipline. 

17. These appear to be all the matters connected with 
India services for which it is possible to make provision by 
rule. In all these cases where the local Government has been 
spoken of, the authority will be that of the Governor in Coun- 
cil in the case of reserved departments, and that of the Gov- 
ernor acting with Ministers in the case of the transferred 
services. But there remain to be still considered the day to 
day matters of administration which raise the question of the 
Governor’s responsibility in all service questions. 

While they plainly realize the difficulties involved the 
Government of India think that to give any formal option of 
serving or declining to serve under Ministers at the outset 
seems unwise. They prefer to abide by the ordinary rule 
that a public servant is required to fulfil any duty imposed 
upon him. It is, however, necessary to face the possibility 
that difficulties of various kinds may arise, and to consider 
how far these can be mitigated, and, when they get beyond 
mitigation, how they can be disposed of. 

In all matters, both of ordinary administration and 
discipline, where no rules can afford immunity, the task of 
making the new arrangements a success must fall largely on 
the Governor. The Government of India consider that this 
duty should be definitely and formally laid upon the 
Governor ; and that his role as protector of the public services 
should be known and recognized both by Ministers and the 
services. They suggest, therefore, that the matter should be 
incorporated in the regular instructions to Governors, and 
that a declaration to the same effect should be made in the 
course of presenting the reforms scheme to Paidiament. The 
Governor will have every opportunity, of watching the situa- 
tion. He may b^able to remove trouble by a few words of 
advice or persuasion. If the difficulty is acute or widespread, 
he may have to investigate it with the help of the joint 
advice of his Council and Ministers. But the Government of 
India think that the Governor in Council should not be 
brought in as a formal agency of arbitration in the grievances 
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of public servants. Such a course, they fear, would generate 
difficulties between Ministers and the Executive Council. 

1 8. But in case the Governor’s intervention fails, it seems 
necessary to provide a final safeguard ; and the Government 
of India think that, though no officer should have the option 
to decline to serve under the new conditions, they should 
have power af their discretion to grant any officer of the 
existing establishment for adequate reason permission to 
retire on proportionate pension. If the Government of India 
refused the application an appeal would lie to the Secretary 
of State. In the case of any disciplinary orders passed by 
Ministers which affected an officer’s emoluments or pension 
there seems no choice but to allow a direct appeal to the 
Government of India and, if need be, to the Secretary of State. 
No officer of the India services should be dismissed without 
the orders of the Secretray of State, and all existing rights of 
appeal should be maintained. * 

19. The Government of India conclude that in two res- 

pects the Report cannot be literally translated into practice. 
In paragraphs 240 and 325 the protection of the interests of 
the public services is made the duty of the Governor in 
Executive Council. This, it is feared, would defeat the object 
which the Report intends to secure ; for the work of the public 
services cannot be formally made a reserved subject, and any^ 
less drastic measure of general protection would inevitably lead 
to friction between the two parts of the Government Again, in 
the same paragraphs and in paragraphs 156 and 259, expres- 
sions are used which will be read as promising detailed support 
and protection to a public servant in the discharge of his 
duties. This, however, seems to. involve too frequent interven- 
tion for working purposes. The Government of India think 
that all that can safely be guaranteed is in the last resort a 
right of retirement on fair terms, a generous right of appeal in 
clearly defined circumstances, and the steady influence of a 
vigilant Governor in the direction of harmonious working and 
good feeling. They think it necessary to make the position 
clear in this respect both to the Secretary of State and to the 
services. . - - ' 

20. The Government of India will now briefly review the 
proposed position as regards t|ie India services. The basic 
idea is that the structure of the service, its duties, and’ the 
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general conditions of its employment should remaifi as far as 
possible untouched by political changes, at all events^ until 
the advent of the first statutory commission. When a Minister 
is placed in charge of a transferred department he will take it 
over as a going concern with its staff intact The Indianiza- 
tion of the services is an entirely separate matter and will be 
regulated in accordance with the general policy prescribed by 
the Secretary of State. The actual recruits, whether European 
or Indian, and in whatsoever proportion, will come into a service 
regulated on uniform lines and as little concerned with politi- 
cal controversy as possible. As in the past, rules of conduct 
should be maintained for all public servants, however employ- 
ed, under standing orders of the Secretary of State. The 
services will be required to show the same diligence and fidelity 
to Ministers as to the ofificial part of the local Government. 
The general conditions of their service will continue to be 
ordered by the service regulations (or by any special contract 
of recruitment), no difference being made wherever they are 
employed. And they will be amenable to the Mininsteds 
orders and discipline just as they will be in a reserved depart- 
ment to the orders and discipline of the Governor in Council 
,On the other hand, while Ministers will be supported in re- 
quiring their staff to carry out their polic}^, their employes will 
be protected, as now, against arbitrary or unjust treatment 
To this end they will be given reasonable access to the 
authority by which they were recruited and they may not 
be dismissed without at least the order of that authority— a 
rule universally accepted at present But the power of 
intervention between them and the public servants under 
their control should be kept down to the minimum, and 
the right of appeal from Ministers should be as little in 
evidence as possible. Appeals should lie only where emolu- 
ments or pensions are affected, but where they do lie they 
should lie up to the Secretaiy of State. 

21. It will frequently occur that a public servant will 
have duties in both a reserved and a transferred department ; 
the district officer will be. the most prominent instance of this 
type. It will make for simplicity and avoid improper conflict 
of jurisdiction if for purposes of ppsting, promotion and 
discipline such officers are kept entirely under the control of 
that part of the Government which is concerned with the 
budget head from which their pay is met It may have to be 
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arranged* that Ministers will contribute to the emoluments of 
officers partly employed under them in a ratio to be fixed by 
the Governor (ultimately by rule), and similarly to their pen- 
sions on retirement On the side of their work which con- 
cerns the transferred departments, such officers will have to 
take and carry out the directions of Ministers exactly as if 
they were whole-time officers in those departments. But they 
cannot be subjected to the discipline of two different author- 
ities ; and if either part of the Government is dissatisfied with 
the execution of its orders there seems no other coarse than 
for it to represent the matter to the Governor. It will be one 
of the most important duties of the Governor to deal with a 
delicate situation of this kind. 

Provincial Services. 

22. It is recognized that the time must come, and may 
come soon, when Ministers will wish to take the provincial 
services of their departments entirely into their own hands, and 
to regulate their recruitment, pay, pensions, etc. The Govern- 
ment of India think that they should not do so until they 
have put these matters on a legal basis by legislation. They 
suggest that such legislation may reasonably be expected : — 

(a) to secure selection, over the widest possible field, on 

merits and qualifications, and to reduce the risks 
of nepotism ; 

(b) to ensure efficient training for the higher and more 

responsible duties ; 

(c) to guarantee discipline and integrity on the part of 

the employees ; and 

(d) to provide adequate pay, security of tenure, and 

satisfactory conditions of work in regard to such 
matters as pensions, promotion, and leave. 

But pending the passage of such legislation, they consider 
that the determination of the conditions of the provincial 
service even in transferred departments must be left in the 
hands of the Governor in Council. 

« Recruitment, 

23. The Government of India think that all existing rules 
for recruitment should be maintained unless altered by the 
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Governor in Council. The requirements of differenf services 
differ, and it will not be possible to establish any uniform 
system. But the aim should be to eliminate the element of 
patronage, and to establish a system of appointment by exa- 
mination before or after selection, or, where appointments are 
made direct, to set up some external authority for the 
purpose of advising. The actual appointment must in an}^ 
case be made by the local Government, b}” the Governor in 
Council in the case of reserved subjects and by the Governor 
on the advice of Ministers in transferred subjects. 

Pay. 

24. F. D. Despatch No. dated the 31 sf October igi8 . — 

The proposal which holds the field is that the Secretary of 
State’s sanction should not be required to any new appoirit- 
ment or the raising of the pay of any appointment above Rs. 
1,450, outside of certain scheduled services which would closely 
correspond with the India services contemplated in this note. 
That limit would have the effect of removing from the 
Secretary of State’s cognizance practically all questions of 
the pay of appointments in the provincial services. But on 
grounds of expediency the Government of India think that 
their own sanction, though not that of the Secretary of State, 
should be required in the case of posts on Rs. i,ooO, the 
rate suggested for selection grades by the Islington Com- 
mission. 

25. The only other limitation which it seems necessary to 
consider is the limit of cost of service reorganizations. At 
present if the additional cost exceeds Rs. 25,000 the Govern- 
ment of India’s sanction is required and if it exceeds Rs. 
50,000 the case must go to the Secretary of State. It has 
been proposed to give local Governments freedom of action 
up to Rs. 5,00,000, a limit sufficiently high to provide for all 
reasonable reorganizations of the most costly services. On 
one minor point it has hitherto been thought necessary to 
retain the Government of India’s sanction, if the revision 
involves the grant of local allowances as compensation for 
dearness of living in any locality in which officers paid from 
India revenues are employed. The Government of India 
think it unnecessary to maintain this restriction, 
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Allowances. 

26. There need apparently be no difficulty in treating 
this question on the same lines as for the India services. Local 
Governments would accept the guiding considerations laid 
down for each class of allowance by the Secretary of State and 
would use their discretion in applying them in particular cases. 
It may probably be assumed that there would grow up under 
the hand of the provincial Finance Departments provincial 
regulations on the subject which would, it is to be hoped, be of 
a simpler nature than existing codes. 

Foreign Service. 

27. This appears also to admit of the same treatment as 
in the case of the India services. 

Leave, 

28. As regards leave the desiderata seem to be — (i)to 
secure that the rules shall not be altered to the detriment of 
existing officers, (2) to enforce a certain similarity in the con- 
ditions of leave among officers of equal status, and {3) to 
admit of special variations on account of special conditions 
of work (civil courts) or possibly, for special remote areas, un- 
healthy conditions. The Government of India propose that 
they should frame fundamental rules as it has been suggested 
that the Secretary of State should do in the case of the India 
services. 


Superannuation and Pensions. 

29. It has been suggested above that before Ministers 
take over a service entirely they should embody among other 
standing pi'ovisions for the conduct of such service some pro- 
vision for its pensions in the law. The Government of India 
think that from the inception of the reforms the central 
Government should set Ministers an example in this matter, 
by legislating to secure the pensionary rights of the pro- 
vincial services. 


Administration and Discipline, 

30. It seems to the Government of India that these 
matters can only be treated on the same general lines as for 
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the India services. The Minister must control the administra- 
tion of transferred subjects, including such matters as postings 
and promotions. The Governor must be instructed to control 
him with a watchful eye to the well-being and content of the 
services. Officers cannot be given any option as to the 
transfer, but officers finding their position intolerable should 
be able to ask for a proportionate pension. Such applications 
should go to the Gevernor and an appeal should lie from 
his decision to the Government of India. Only in disciplinar)^ 
cases affecting emoluments or pensions should there be a 
regular appeal, and it should He to the Government of India 
and from them if necessary to the Secretary of State. 

31. The general conduct rules in respect of borrowing, 
presents, indebtedness, buying property, political .activity, etc, 
should be maintained in respect of provincial no less than in 
respect of India services by standing orders of the Secretary 
of State. 

THIRD DIVISION. 

32. This would embrace the minor executive posts, the 
bulk of the miinisterial establishments, the menial servants and 
the like. Some superior ministerial establishments would 
probably rank in the provincial division. In respect of the 
third division there is an obligation to see that the rights and 
privileges of present incumbents are maintained and that in 
particular their pensions and provident funds are secured. 
This object can, perhaps, be secured by directions to the Gov- 
vernor in Council as regards reseiVed and instructions to the 
Governor as regards transferred subjects. The Government 
of India recognise that present incumbents would probably 
greatly prefer to see their pension and providentiunds secured 
by legislation by the Government of India. As regards future 
incumbents, they think that, subject to what is said below as 
to a Public Service Commission, it can only be left to the 
Governor in Council and to the Governor and Ministers to 
regulate the entire working of the service. 

Public Service Commission. 

33. In most of the Dominions where responsible govern- 
ment has been established, the need has been felt of protect- 
ing the public services from political influences by the estab- 
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lishment of some permanent office peculiarly charged with the 
regulation of service matters. The foregoing proposals have 
assumed that every effort must be made to fulfil the pledge 
given to the services, and indeed to secure the main services 
firmly on their present lines. For this purpose, indeed, it can- 
not be said that any organization, other than the official Gov-- 
ernments, is at present required ; or that its introduction will 
be felt as otherwise than embarrassing to local Governments 
and Ministers. Nevertheless the prospect that the services 
may come more and more under ministerial control does 
afford a strong ground for instituting such a body in the begin- 
ning, while such a step would be entirely in keeping with 
other features of the scheme like the proposals for treasury 
control and audit. The Government of India have accordingly 
considered whether there are any concurrent grounds for 
taking the matter further. 

34. The Public Services Commission have proposed 
not merely that for certain services examinations should be 
held in India, but that to a great extent direct appointments, 
on the advice of selecting Committees, should also be made. 
For the former purpose no agency exists and some agency 
must be set up. As regards nominations the need for 
regulation is obvious. The present distribution of patronage, 
however conscientious, does not escape criticism, and is 
extremely laborious, for which reason it is very desirable 
to set up without delay some more impersonal method of 
selection. It is, moreover, clear that the reconstitution of the 
public services will involve much re-classification, and much 
reshaping* of rules and regulations, as well probably as legisla- 
tion in India. A Public Service Commission could give 
valuable help to the Home and Finance Departments in 
settling these matters. It seems likely that an efficient office 
would establish its position both with the Government of 
India and local Governments. It would come to be regarded 
as the expert authority on general service questions (as distinct 
from cases of discipline in which the desirability of allowing it 
to intervene requires further consideration). The following 
list of duties suggest itself for it : — 

(i) to hold the examinations and to arrange for the 
selection in India of entrants into the India ser- 
vices under the orders of the Secretary of State ; 
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(ii) to perform the same functions for provincial services 

in accordance with the policy of local Govern- 
ments ; 

(iii) to advise upon and arrange for recruitment for the 

Government of India offices ; 

(iv) to advise local Governments, if required, on the 

qualifications to be laid down for their subordi- 
nate services ; 

(v) to advise, if required, on all general questions of 

service reorganization, and especially on proposed 
legislation or changes in the regulations ; 

(vi) to advise educational authorities as to the educational 

requirements of the public service ; 

(vii) to conduct departmental examinations and perhaps 

language tests, possibly absorbing the existing 
Board of Examiners ; 

(viii) to act as an advisory authority in cases where the 
interpretation of service rules is in dispute. 

35. Although at this stage it is not possible to define the 
utilities of the office with precision, there seems reason for 
thinking that the value of a Public Service Commission would 
outweigh the objections to it. The Commission should be 
appointed by the Secretary of State, whose responsibility for 
the maintenance of the services would by this means be made 
manifest It would, of course, have provincial agencies in the 
provinces. Provision for the appointment would be made in 
the new statute, and the duties- of the office would be regula- 
ted by statutory orders of the Secretary of State. 

Summarj. 

36. The general scheme may be summed up as follows : — 

(i) Concurrently with reforms, legislation should be un- 
dertaken in Parliament to declare the tenure and provide for 
the classification of the public services. It should secure the 
pensions of the India services and should empower the Secre- 
tary of State to make rules for their conduct and rights and 
liabilities, and to fix their pay and regulate their allowances. 
The Bill should also provide for the establishment of the 
Public Service Commission and its duties. 
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(ii) The Government of India should pass a Public Service 
Act providing for the tenure and pensions of all provincial 
public servants and empowering the Governor-General in 
Council to define their other rights and liabilities by rule and 
leaving all other matters not so regulated to the Governor in 
Council The Act should also secure the pension rights of 
existing members of the subordinate services and should em- 
power the local Governments, herein including the Governor 
and Ministers, to make rules for them in all other respects. 
It would then be necessary for a Minister who wished to take 
over complete control of the services in transferred depart- 
ments to introduce provincial legislation amending the Act, 
to which under section 79 (2) of the existing statute the pre- 
vious sanction of the Governor-General would be necessary. 


ANNEXURE V. 

MEMORANDUM ON FINANCE. 

I. —The Existing System (central). 

The financial system of India may be considered under the 
following heads : — 

(1) Pure finance ; 

(2) Control of revenue, including taxation and loans ; 

(3) Control of expenditure ; 

(4) Accounts and audit. 

' All these, with the exception of audit, which is given an 
acknowledged, though not a statutory, independence, are under 
either the direct or the general administration of the Finance 
Department of the Government of India. That department 
is also entrusted with the detailed administration of certain 
heads of revenue, its functions in this matter having been 
explained in the separate departmental memorandum recently 
submitted to the Subjects Committee. 

(a) Ture Finance. 

2. Pure finance is an expression which, for want of any 
better description, may be taken as covering the control of 
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currency, including the mints ; the service of the public debt ; 
and the complicated mechanism for maintaining a gold 
standard in a silver country, which involves the regulation of 
the sterling exchanges. The Finance Department is also 
closely associated with the banking and credit system of the 
country. On all these points, however, the reforms scheme 
does not touch, and no detailed description of this side of the 
work will be prepared unless the Committee desire it 

{d) Provincial Settlements. 

3. In dealing with the public revenue and expenditure, 
the financial system has been to a large extent decentralised. 
Provincial Governments have been given control, which had 
small beginnings but has been steadily enlarged, by the device 
of financial settlements or contracts. It would require a 
whole treatise to describe the complexity of these provincial 
settlements. They have been clearly pictured in paragraphs 
104 et seq. of the Report ; but the underlying idea may briefly 
be recapitulated as follows. The accounts of India are 
divided into two sections, known as Imperial and Provincial 
The division is partly natural, but also in part highly artificial 
In- the Imperial section are classed the receipts and charges 
of' certain departments which as a rule are All-India in their 
character Army, Railways, Post Office, etc., etc. All other 
departments figure in the Provincial section ; but in some cases 
a share, it may be of the gross revenue, or it may be of the 
net revenue, is credited in the Imperial account. The heads 
of receipt and expenditure which are shared in this way are 
known as ^'divided heads” ; and the method of division has 
been determined in making the settlements or contracts with 
the different provinces. These settlements used to be made for 
five years ; they are now supposed, in most provinces, to be 
permanent. The theory of the settlement is firstly to decide 
what departments each local Government is going to finance, 
and then to give the Government such a share of the revenues 
which it colledts as will cover the outlay in those departments 
and will meet their growing needs. Deeper-seated than this 
theory, it may be argued, was the paramount necessity of 
providing the central Government with adequate funds for the 
expenses of its large spending departments ; the proceeds of 
the purely Imperial heads of revenue would never have sufficed 
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without taking from the provinces some part of ’ their 
provincial collections. 

4. Under this system there has always been a competition 
between the growing needs of the central Government and the 
equally growing needs of the provinces ; and from that' com- 
petition there arose, in our past histor}/, inequalities of treat- 
ment, sacrifices by the thriftier provinces, and relative extra- 
vagances by the more powerful provinces, which lie at the root 
of the chief difficulty in provincialising revenues to-day. 
This point will be adverted to again at a later stage in the 
memorandum. For the present it will be sufficient to note 
that the effect of these provincial settlements was to keep the 
powers of taxation centralized. So long as the settlements 
were revisable at short intervals, the growing needs of the 
provinces could be met by ceding further shares in the divided 
revenues, and the provinces were thus rarely required to 
impose taxes of their own. Since the settlements became 
permanent, there has been a period of prosperity that has* 
rendered provincial taxation unnecessary. Taxation thus has 
be^n left in practice, except for purely local purposes, almost 
wholly a matter for the central Government. 

5. In the foregoing rapid account of the provincial settle- 
ment system, no reference has been made to the many quali- 
fications attaching to individual provinces. In some pro- 
vinces, for example, where droughts are frequent, the central 
Government has guaranteed a minimum revenue under certain 
heads’; there is also an elaborate scheme of famine insurance. 
These and similar points can be further developed if the 
Committee require the information. 

6. From the above it will be apparent that the control 
of revenue and expenditure in the Imperial section of the 
accounts rests with the central Finance Department, while 
in the provincial section it is largely in the hands of the 
Finance Departments of the various local Governments. The 
system of divided heads, however, allowed the central Depart- 
ment to interfere, on the plea of safeguarding its own interests, 
with provincial operations. The fact that the provincial 
figures are carried into the Imperial budget also provided an 
opportunity of intervention in the interests of accurate 
estimating. Apart altogether, therefore, from the Secretary 
of State’s supervision over Indian revenues and their expendi- 
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ture, there were inherent in the system itself certain obstacles 
to the financial independence of local Governments, which the 
Report has set itself to remove. Its proposals on this 
subject will be discussed later. 

(r) Control of Central Revenues. 

7, This narrative may now proceed with the working of 
the central Finance Department in connection with central 
subjects. Its concern with the revenue-producing departments 
is universal ; but its intervention varies largely with the 
agency of assessment and classification. In the working of 
the railways, for example, it is rarely invoked except in broad 
matters of policy, and in settling the annual estimates and the 
programme of development loans. In connection with 6piiim 
and salt, on the other hand, its grip on the administration is 
very much tighter. With this aspect of the work, however, 
the Committee is possibly not greatly interested, and no 
details are, therefore, elaborated. Some allusion, however, is 
necessary to the ' functions of the Finance Department in 
connection with taxation, borrowing «ind the disposal, when 
it occurs, of a large revenue surplus. 

{d) Control of Taxation, 

8. As has been already explained, the past relations bet- 
ween the central and the provincial Governments have -led to 
the former making itself responsible for all fresh taxation 
that is-required by the needs of the country as a whole. The 
penury of any one province might indeed drive — and has in 
fact helped to drive— the central Government to impose 
general taxation ; but the provincial settlements were based 
on the theory that they left the provinces with adequate 
resources, and thus under no necessity to raise taxation of 
their own. This centralisation of taxing powers was justi- 
fiable while the central Government continued to emphasize 
the^ financial subordination of the provinces, and held an 
arbitrary power to keep the provinces within the four walls of 
their settlements. As soon as local Governments are given a 
greater measure of independence over their own funds, the 
position will obviously change and the right of a province to 
impose its own taxation must be recognised 
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(e) Control of Borrowing. 

9. In the matter of borrowing, the policy of the Govern- 
ment of India has always been cautious and conservative. 
Before the war the loans raised in India were extremely 
small (^,"*3 millions used to be regarded as a dangerously large 
issue in one year) ; the rate of interest was rigidly kept down ; 
and except in regard to emergencies, there was no borrowing 
save for productive works. The central Government was 
then able to secure the cream of the market ; and it adhered 
very firmly to this privileged position. Local authorities, 
such as port trusts and the larger municipalities, were allowed, 
under very definite restrictions, to float small loans of their 
own on local security ; but a corresponding privilege was 
never accorded to the provinces. All our loans issued on 
the security of the whole revenues of India. If a province 
required loan money, central Government found it and 
the province had to pay interest. The position obviously 
gave the central authority, a powerful lever for insisting 
upon provincial solvency, and for continually interfering 
in detail for that purpose. This tutelage extended even 
to what is known as the provincial loan account. The 
account in question is that from which a province makes 
agricultural advances, loans to estates under the court of 
wards, and the like. The procedure is that the whole of 
the capital required is handed over by the central Government 
to the province, which administers the loans and pays back 
the net recoveries to the Government of India each year, 
along with interest calculated upon the mean of the capital 
in its hands during the year. The province is authorised, 
but here again only under the orders of the central Govern- 
ment, to charge rates of interest higher than it pays for the 
accommodation ; the understanding being that the difference 
is left to it in recognition of its services in managing the 
account, as well as to cover bad debts. 

(/) Control of the Revenue Su^rplus, 

to. When the Government of India found themselves^ 
towards the close of a financial year, faced with a much larger 
surplus than they had budgeted for, it was the practice before 
the war to distribute some part of the windfall among the 
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provinces. This policy was particularly active during the 
years before the opium trade with China was shut down, w^hen 
enormous prices were being paid for our opium, and the inuney 
was utilised for what it was then hoped would be the begin- 
nings of a more active educational programme. These grants, 
or “doles” as they were opprobriously called, out of the 
revenue surplus fell into very bad odour. The Government 
of India were accused of pushing money out of their account 
in order to avoid charges of defective estimating ; and the 
money sometimes fell to local Governments so unexpected 1 \’ 
that they were unable to prepare sufficiently careful schemes 
for its economical employment. The critics hardly did justice 
to the Government of India. With a debt which is almost 
wholly productive, there had not grown up the practice of 
employing the surplus of the year in the purchase of Govern- 
ment stock. It was also perfectly proper that the central 
Government should allow the provinces to share in its own 
good fortune, especially as most of the settlements were re- 
cognised to be tight All this, however, savours of ])ast 
controversy. What remains an important lesson is that 
these ■ doles afforded another opportunity to tlie central 
Government to be inquisitorial about the methods of provincial 
expenditure. The temptation to pursue a dole until it was 
finally spent and to criticise its expenditure was repressed so 
far as possible ; but at one time it had not been resisted, and 
local Governments may still be suspicious of its revival 

(£) Control of Central Expenditure, 

1 1. In controlling the expenditure of central subjects, the 
Government of India are now largely in the position of 
enforcing, on ^ behalf of the Secretary of State, restrictions 
which he has imposed. These restrictions are contained in 
the vast complexity of the Civil Service Regulations and 
various departmental codes ; and also in a series of general 
standing orders, which have been brought together in a con- 
venient compendium known as the Book of Financial Powers; 
and some description of the latter will le given below. 
Besides being responsible for obedience to these orders, the 
Finance Department of the Government of India is the 
coustodian of ^ the interests of economy and general financial 
propriety. It is placed in a position to give effect io this 
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responsibility by rule 13 of the rules of executive business 
made by the Governor-General, which runs as follows : — 

“No proposal involving an abandonment of revenue for 
which credit has been taken in the budget, or 
involving expenditure which has not been 
provided for in the budget, or which, though 
] provided for, has not been specifically sanctioned, 
shall be brought forward for the consideration 
of the Governor-General in Council, nor shall any 
orders giving efifect to such proposals issue, with- 
out a previous reference to the Finance Depart- 
ment.” : — 

The rule is subject to certain exceptions relating — 

to cases requiring great secrecy or despatch, in whicli 
tlie Governor-General is empowered to waive the necessit>' 
for a previous refereflce to the Finance Department, and 

(d) to certain delegations to the great spending depart- 
ments namely, the Army Department, the Commerce and 
Industry Department (for the Post and Telegraph Depart- 
ment,) the Public Works Department (for civil works and 
irrigation works) and the Railway Department, provided that 
the expenditure proposed is not of a character for which the 
sanction of the Secretaiy of State is required, and subject also 
to certain conditions with regard to budget provision and 
reappropriation. 

12. The effect of this procedure is to give the Finance 
Department an opportunity of criticising all new expenditure 
of any importance, and of also inviting the department in the 
Government of India which is interested in the purpose of the 
expenditure to examine the project in its administrative 
aspects.- It can challenge the necessity for expenditure ; it 
can bring to notice obvious objections or extravagances ; it 
can call for facts to which it considers that sufficient weight 
or sufficient publicity has not been given. But it cannot, as 
a Department, overrule either a local Government or another 
Department of the central authority. Stress is laid upon 
this statement of fact because it has an important bearing on 
certain proposals which are made below regarding financial 
control in the provinces. If the central Finance Department 
has to combat unnecessary or extravagant outlay, its success 
depends upon the support of the Governor- General in Council. 
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In questioning expenditure which is improper rather tlian 
excessive it can always demand a reference to the Secretary 
of State under the standing order which requires his sanction 
to charges which are “of an unusual nature or devoted to 
objects outside the ordinary work of administration/’ This 
defence, however, is rare, and the real strength of financial 
control lies in the ability of the Finance Department to ask 
the Governor-General to take any proposal for expenditure into 
consideration, if necessary, in full Council. The procedure 
has worked well, and no change in it is now recommended. v\s 
regards the functions of the Finance Department in the 
matter of excesses over budget grants and reappropriation of 
savings for other expenditure, the Department has to assume 
a , position which in other countries is taken up by the 
legislature itself. This is inevitable under the present constitu- 
tion and it is rendered effective by the general official training 
and traditions of financial propriety, ^ere also no altera- 
tion in our existing methods is proposed, 

(h) Control over provincial expenditure. 

13. Thus far the memorandum has dealt entirely with 
central receipts and expenditure. It has now to discuss the 
relations between the central Finance Department and the 
provinces. The mainspring of control over provincial expen- 
diture lies in the orders of the Secretary of State to which, 
allusion has already been made. Under the general standing 
orders the sanction of the Secretary of State is required be- 
fore any new post is created which would ordinarily be filled 
by a ga/.etted English officer ; before any post is created -on 
pay of over E..s. 800 a month ; before any honorarium can be 
given to a public servant exceeding Es. 1,000. No grants of 
land may be made except on special conditions ; no charitable 
grants exceeding Rs. 10,000 a year are permissible ; no motor- 
cars may be purchased for public business ; and so on. These 
are some of the more general orders, and give no index to the 
multiplicity of directions in the various codes. There are other 
restrictions which the Government of India are instructed by 
the Secretary of State to impose upon provinces ; without the 
central Government’s permission, they may not undertake fresh 
taxation, they ma^ not alter the rate of discount upon the sale 
of stamps, they may not raise a loan, they may not delegate 
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their own powers to any subordinate authority, and so on. 
All these regulations give the Finance Department an infinite 
power of putting its finger into provincial affairs. A 
provincial project has to come to the Finance Department 
under one of these many orders ; that department sends 
it to the administrative department concerned, and asks 
its advice on the necessity for the projected outlay. Hence 
follow delays, further inquiries, and much vexation to the 
province which has been anxious to get the business push- 
ed through. Much of this is inevitable so long as financial 
sanction is used as the gateway to administrative control 
There used to be sound reason behind the procedure, in the 
absence of any popular opinion to influence official schemes, 
and the honest determination of the Government of India to 
look at eveiy project of expenditure from the point of view of 
the taxpayer. With the growing strength of public criticism 
and the increasing influence of legislative councils, this attitude 
may well be modified. The Government of India have recently 
asked for wide relaxations of the Secretary of State’s authority ; 
but a more radical remedy seems desirable, and the Report 
has shown where it is to be sought for. 

I— xAccounts and Audit. 

14. On the fourtlf head mentioned at the outset of this 
memorandum, the Auditor General, Mr. M. F. Gauntlett, has 
been good enough to prepare a separate note which accom- 
panies this paper. It is unnecessary for the Government of 
India to do more than give Mr. Gauntlett’s proposals their 
general endorsement ; there are indeed certain details upon 
which they must reserve judgment. They accept his descrip- 
tion of his ideals for .the future and of the methods of working 
towards them. The step which the Government of India 
regard as an essential preliminary to any change is that the 
Auditor General should be made a statutory officer and that 
the Bill, or the rules made under it and presented to Parlia- 
ment, should confer statutory powers upon him and his audit 
officers. The separation from the accounts offices of currency 
work and other incidents of general finance is on the merits 
desirable, and can be worked out at leisure. The more res- 
ponsible auditors are already over-worked. A good deal of 
their labour can be abolished by simplifying the codes, and 
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possibly also the form of accounts ; but on the other hand a 
far greater degree of responsibility will be laid upon them if 
a more progressive system of audit is accei)ted, for a larger 
strain will be imposed upon their discretion and judgment, 
and less upon their mechanical industiA'. It is also most 
advisable that the superior audit officers should be able to 
move about and see for themselves the working of the estab- 
lishments whose accounts they inspect. Further examination 
of this subject, however, will have to be made before definite 
proposals can be laid before the Secretary of State ; and it 
may be that the Committee will be satisfied by an assurance 
from the Government of India that the matter will be pur- 
sued. Meanwhile, the audit .should be under the independent 
control of the Auditor-General and the accounts under the 
central control of the Government of India. 

II.-— The existing system (provincial). 

I S In the provinces the Finance Department is a micro- 
cosm of the central finance organization. Its powers under a 
council government cannot be confidently discussed in this 
memorandum, as the rules which a Governor makes for the 
conduct of his executive business do not require the assent of 
the Government of India. The Committee, however, will 
easily elicit the procedure in evidence. Generally speaking, the 
control of the provincial finance department is acknowledged 
in theory; but in practice its strength varies greatly with the 
disposition of the execdtive government, and depends largely 
upon personal influence and the amount of backing recek'ed 
from the head of the_ province. In the {7?/!iZ.yf-commercial 
branches of the administration, particularly irrigation, it 
is believed that the financial control and the observance of 
strict economy are almo.st entirely at the discretion of the 
departmental officials. Other branches are more closeh- 
watched, but the power of the Finance Secretary to a local 
Government is far from always being as definite as it 
ought to be. This is especially the case in connection witii 
excesses over budget grants and the unduly wide liberty of 
reappropriating funds from one grant to another and entirely 
separate purpose. There is also a tendency for the spending 
departments to budget for expenditure of which the details 
have not been pre.sented to the Finance Department for the 
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necessary criticism. In all these respects the Governinent of 
India apprehend that the system will require to be tightened 
up before the introduction of the new regime. 

III.— The Reforms Proposals. 

i6. It is now time to turn to the changes of system ad- 
vised in the Report. These are based upon the intention of 
‘‘giving the provinces the largest measure of financial indepen- 
dence of the Government of India which is compatible with 
the due discharge by the latter of its own responsibilities.’' 
The Report proposes to approach this independence by two 
methods : (a) radical changes in the basis of the’ provincial 
settlements (paragraph 20 r), and (d) the relaxation of the 
powers of control (paragraph 292) which vest in the Secretary 
of State. Under the first head it is proposed to abandon the 
s)^stem by which a province is given just enough for its needs,, 
while the central authority becomes, so to speak, the residuary 
legatee of all the revenues. In place of this the central 
services will have adequate resources secured for them and all 
the other revenues will be handed over to provincial Govern- 
ments. Under the second head it is proposed to delegate 
financial powers by detailed modifications of the Codes and 
Standing Orders. With these principles of action the Govern- 
ment of India are in full accord ; but they would like it to be 
perfectly clear that their own responsibility will now stand on 
correspondingly narrow ground. They recognise that, with 
the invaluable help of the audit,, they have a genei'al responsi- 
bility for the observance of financial propriety and the avoid- 
ance of waste. They recognise also that they cannot avoid 
the liability of preventing a province from becoming insolvent 
or from being unpunctual in paying its debts. These duties 
rest upon the Government of India so long as they are respon- 
sible to Parliament for thp good administration of the country. 
They conceive, however, that with the grant of this new finan- 
cial liberty to the provinces, they are no longer required to 
watch the financial proceedings of local Governments in detail, 
or to enforce from day to day measures which they consider 
necessary to keep the finances of a province in a healthy con- 
dition. Their intervention in future will take the form first 
of advice and caution, and finally, if caution is neglected, of 
definite orders which a province has to obey if it wishes to 
retain its constitution. 
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17, The relaxation of Codes and Standing Orders which 
the Government of India will recommend to the Secretai*}^ 
of State will involve much detailed labour of a highly techni- 
cal kind ; and it is probable that the Committee may not be 
disposed to examine this part of the case with any closeness. 
Put very briefly, the suggestions of the Government of India 
would be that the Secretary of State should be invited to lay 
down certain broad canons of financial propriety, to schedule 
the precise classes of expenditure to which his prior sanction 
is required, to formulate certain fundamental rules for the con- 
ditions of public service and probably several cognate matters, 
and then to leave all other powers to the authorities in India. 
In purely financial matters the Government of India would, 
in pursuance of their ordinary policy, pass on to the provinces 
whatever powers they get in dealing with the non-central sub- 
jects, except in so far as the Secretary of State may, in an}' 
specified subject, make his delegation conditional on special 
surveillance being exercised by the central Government in 
India. The devolution of any part of a provincial Govern- 
ment’s own financial powers to authorities subordinate to 
it forms another branch of the question, about which local 
Governments will obviously have to be brought into consulta- 
tion before ever any general principles can be enunciated. 

18. The new arrangement, pivoted on the abolition of 
“divided heads,” for distributing the financial resources and 
liabilities of the central and the provincial Governments is, as 
has been said, accepted by the Government of India in prin- 
ciple. Of the actual figures a further analysis will have to be 
made. It seems probable that certain charges, particularly 
in the Home account, which have hitherto been taken as 
central can properly be transferred to the provinces ; the pay- 
ment of pensions in England is a case in point It may also 
,be desirable to eliminate some of the abnormalities due to 
war from the budget figures of 1917-18, upon which the 
calculations in the report are based. The provincial contri- 
butions tabulated in paragraph 206 may, therefore, have to be 
modified, in consultation again with the local Governments 
concerned ; but the principle of assessing them by an all- 
round ratio of the gross provincial surplus will be maintained. 
The patent inequity of the result, however, is a matter of 
grave anxiety to the Government of India. It is due, as the 
report explains, to historical causes. Chief among these is the 
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Permanent Settlement, which prevents certain provinces from 
yielding the same proportion of the agricultural rents to the 
public exchequer as others in which the land revenue assess- 
ment is periodically revised. Another cause has been alluded 
to above — the different pace of the growth of expenditure in 
different provinces in the past In some the standard was 
much more progressive than in others ; in some it was deli- 
berately kept back in order to help the central Government 
in its days of financial stress after the last Afghan war and 
before the closing of the mints. The disproportionate share 
of their revenues which the central Government thus got into 
the habit of taking from the provinces has hitherto been 
obscured by the existing settlement system ; and of the new 
arrangements nothing worse can be said than that they bring 
into prominence what had formerly been disguised ; they 
impose no fresh burdens. 

ig. Nevertheless, they show that it is impossible to per- 
petuate the present inequality. Critics will tell us that the 
provinces which have rendered the greatest financial aid to 
the Empire of India in the past are now being penalised for 
their loyalty. It will also be urged that one of the first 
duties of a responsible Government is that it should be res- 
ponsible for paying its own way. To meet these objections 
it is desirable to lay down, not only the immediate scale of 
contributions, but also a standard scale towards which the 
provinces will be required to work as a condition of the new 
arrangements. The Government of India cannot advise that 
the first step towards the standard should be deferred until 
the matter is investigated by the statutory commission (para- 
graph 207). They recommend that the first alteration of the 
contributions in the direction of the standard scale be effected 
six years after the new arrangements come into force, and that 
definite provision be made for reaching an equitable ratio of 
contributions in definite stages. What particular ratio should 
be regarded as most equitable is a matter of opinion, on which 
Local Governments would wish to be heard. The Report 
discarded the idea of an assessment on the gross provincial 
revenue ; and this would clearly be inadvisable as tending to 
discourage the growth of revenue which must be aimed at in 
every province where the contribution has to be enhanced. 
The Report also condemned an all-round contribution on a 
per capita basis, the objection being that the rate could not, in 
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present circumstances, be the same for all provinces. Though 
this is true at the moment, it would not be a valid argument 
against accepting a per capita basis as the ultimate standard, 
for which there is much to be said in view of the tact that 
the services rendered by the central power to a province 
(particularly the service of defence) may quite fairly be 
valued by the measure of population. An even more satis- 
factory basis for the ideal standard would be the gross provin- 
cial expenditure ; for the gauge of each province’s capacity 
to contribute to the central authority may very reasonably be 
taken to be its capacity to spend for its own purposes, famine 
charges, or the outlay on any wholly abnormal and unusual 
emergency being of course excluded from the calculation. 

20. Provincial Governments will now, the Report advises, 
be given the right to impose taxes of their own within the 
limits of a schedule of permissible classes of taxation. If they 
wish to go outside this schedule, the prior sanction of*thc 
Governor-General must be obtained to the proposed legisla- 
tion ; and this restriction will presumably be added to those 
already catalogued in section 79 (3) of the Government of 
India Act To this part of the scheme the Government of 
India readily agree, but they do not think it necessary that 
a Bill propounding a tax which is within the schedule be 
forwarded to them before introduction. The reason for this 
suggestion in the Report was presumably that a local tax 
may encroach on the sphere of central taxation without 
infringing the letter of the permitting schedule ; a license-tax, 
for example, might virtually be an income-tax, or a clock 
duty in addition to the Customs tariff. The law, however, 
would appear already to provide sufficiently against such 
encroachment (section 79 (3) {(i) of the Act), and the veto 
could reasonably be employed in case of doubt ; the less 
executive interference there is with provincial legislation, 
the better. The schedule of provincial taxes which may 
be imposed without further sanction, might include the 
following 

any supplement to revenues which are already provin- 
cial ; cesses on the land, enhanced duties on 
articles that are now excisable, higher court-fees, 
increased charges for registration, etc* ; 
succession duties ; 
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duties upon the unearned increment on land ; 
taxes on advertisements, amusements (including totalisa- 
tors), and specified luxuries ; 

but it should not include any increment to the revenues of the 
central Government, any addition to the list of articles which 
are now excisable, or any duty (except as allowed above) on 
imports from without the province. The schedule should be 
established by rule and not by statute, so that it , can be 
corrected or enlarged in the light of experience. 

21. On the subject of provincial borrowing the proposals 
in the Report have the entire concurrence of the Government 
of India. There has been some criticism from the provinces. 
Some local Governments apparently desire an unfettered 
power of raising loans for provincial purposes ; several of 
them demur to any scrutiny by the central Government of the 
purposes for which a provincial loan is raised or required. 
In dealing with these claims the financial situation of India 
as a whole must be regarded. There are the following 
liabilities for redeeming or funding temporary unproductive 
debt in the near future : — 


£ 


loiQ Treasury Bills as on i6th November 1918 . 

19 

millions. 

1920 Three-year war bonds 


13 

,, 

1921 Ditto 


• I 5 -J 

?} 

1922 Five-year war bonds , 


8 


Cash certificates, say . 


5 


1923 Five-year war bonds . 




1935 Seven-year war bonds 


2|. 


1928 Ten-year war bonds . 


. lol- 

15 


These are big figures for the Indian market. There is also the 
certainty of having to borrow heavily for railway development. 
The Government of India must, therefore, keep a tight hold 
upon the market, and cannot afford to be embarrassed 
by unrestricted competition from the provinces. Again, 
when the ' demand for loan funds exceeds the supply 
which the Government of India can make avail- 
able in any year, there must be some rough measur- 
ing of the relative merits of the proposed expenditure 
before the * central authority makes the final allotment. 
It goes without saying that the Government of India will 
have to give priority to loans required by a province either {d) 
for famine relief and its consequences, ox {b) to finance its own 
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Provincial Loan Account, which, it may incidentally be men- 
tioned, will now in each case be taken over by the local 
Governments from the central exchequer. i\part from those 
special cases the general rule may with propriety be laid down 
that a province is not to borrow except for capital purposes : 
this term is capable of more precise definition, but may bU 
provisionally taken as debarring a loan for an object which 
is not virtually a permanent asset of a material character. Tlie 
establishment of sinking funds might also be prescribed, at 
least in the case of unproductive debt. If a province which 
has been permitted to borrow in the open market infringes 
these rules, its action will be challenged in audit, and would 
ordinarily be regarded as detrimental to the solvency of the 
provincial Government. 

22. The hold previously retained over the balances of a 
province by the Government of India had two lines of justi- 
fication. In the first place, the central authority is the banker 
of all public funds, and has to take precautions against with- 
drawals which may disturb its often fine-drawn calculations of 
ways and means. In the second place, it had to be vigilant 
against action by a local Government which might break 
down the provincial settlement and leave it a claimant for 
help from central revenues. There is in consequence a stand- 
in order that local Governments must, apart from famine re- 
quirements, retain minimum balances of the following 
amounts : — 

Madras, Bombay, Bengal and the United Provinces . 20 lakhs each. 

Burma and Bihar and Orissa I2 „ „ 

Punjab, Central Provinces and Assam . . . . 10 „ „ 

There are certain other rules controlling the operation of pro- 
vincial Governments on their own balances. Furthermore" 
a province is not supposed to budget for a deficit unless it 
satisfies the Government of India that the excess expenditure 
is exceptional and non-recurring. In these respects several 
changes will ensue from the financial emancipation of the 
provinces. The report advises (paragraph 208) that there be 
‘ -no more ear-marking of any portion of provincial balances”; 
but this statement needs, in the Government of India’s 
opinion, some modification and extension. To begin with, 
definite regulations are desirable for the famine assignment 
made in the settlement with a province (paragraph 204'. This 
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annual assignment is cumulative, and should either be 
earmarked in the provincial balance or invested, in so far as 
it is not spent on purposes which, in the local Government’s 
recorded opinion, will have a direct and calculable effect in 
palliating the consequences of drought. Secondly, the rules as 
to minimum balances and sanction to a budget deficit should 
be abrogated, and local Governments left to their own respon- 
sibility in these matters. Thirdly, a regulation will be needed 
to the effect that a local Government must give timely 
intimation of its intentions regarding drawing in each financial 
year on its credit with the Government of India, and that it be 
required, in the absence of famine or other grave emergency, 
to adhere to its programme. This information would provide 
the central government, in case of war or similar crisis, with 
the opportunity for inviting local Governments to co-operate 
(which in the last resort it could require them to do) in con- 
serving the financial resources of the State. 

23. The reference to ear-marking in the report has 
a special significance in regard to ‘‘doles”. It would, in the 
Government of India’s judgment, be inconsistent with the 
greater financial independence of provinces that grants should 
be made in future from the central exchequer for the purpose 
of imposing a particular line of policy upon local Governments, 
who would in turn have to account for the employment of 
the moneys. There is, of course, no reason against a business 
arrangement with a local Government by which it will take 
a subsidy from central funds for carrying on some work in 
which the central and the provincial authorities are jointly 
interested. But, generally speaking, when the Government 
of India find that their revenues are becoming in permanent 
and substantial excess of their requirements, their usual course 
will be, it is conceived, either to remit central taxation or to 
make a rateable all-round reduction in the contributions which 
they take from the provinces. Against this there must be set 
a corresponding liability on the part of local Governments. 
One province has made the impossible claim that the scale of 
provincial contributions, once fixed, shall never be raised. 
Obviously the Government of India retain the right, in case 
of war or grave financial trouble and if they have to decide 
against adding to the central taxation, of taking a rateable 
temporary increase on the provincial contributions, subject 
to a fair understanding with the local Governments as to the 
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remission or even the repayment of the enhanced levy when 
the situation of central finance permits. 

IV.— Provincial Finance under the new system, 

24. In an earlier part of this memorandum it has been 
suggested ■ that the control of central finance may safely be 
left to the same agency, and pretty much on the same footing, 
as at present. In the provincial sphere, however, large changes 
will be necessary, and an attempt to forecast them briefly 
will now be made. The wide relaxation, which is expected in 
the Secretary of State's control, and the release of local 
Governments from much of the present central surveillance 
over their financial proceedings, will unite in casting a ver}^ 
much heavier burden of responsibility upon the Plnance 
Departments in the provinces. This will certainly be en- 
hanced by the dual character of the spending power in the 
province. Whatever view be taken of the proposals in the 
Report for financing ‘‘transferred” subjects, it seems clear 
that the introduction of two final authorities for the prepara- 
tion of projects to be inserted in the same budget, and for the 
sanction of expenditure from the same budget must make the 
finance more complex and decidedly more delicate than it is 
to-day, 

25. Before the functions of a provincial Finance Depart- 
ment can be discussed with any confidence, it is necessary to 
decide one most important preliminary. The provincial 
Government of the future will consist of two parts. The 
Governor in Council is to retain ceiTain of the sources of 
revenue and certain of the chief spending departments. 
Ministers will virtually be responsible for collecting certain 
other classes of revenue and for controlling certain other spend- 
ing departments, Is each of these authorities to have a separate 
Finance Department of its own ? Are there to be two agencies 
of . financial control, one for the reserved subjects under 
the Governor in Council, and another for the transferred sub- 
jects under the Governor with his Ministers? In favour of this 
solution there is the argument that each part of the provincial 
Government should be a self-contained unit, and the fear that 
a combined Finance Department would thwart the indepen- 
dence of Ministers in dealing with the subjects for which they 
will be responsible. On the other hand, there i$ no argument 
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of method in support of the idea of separate Treasuries. As 
between reserved and transferred subjects there may be slight 
differences of procedure ; but the standards of propriety 
in collecting and spending public revenue, and the ideals of 
financial probity, must be identical in every branch of the 
administration. Nor is there any argument of convenience, 
as it will be more advantageous to have the whole financial 
control under one roof. And of course there would be no 
economy in having two full and separate financial stag's, 
especially as the work on the transferred subjects will at the 
outset be only a small part of the total provincial finance. 
In the opinion of the Government of India the need for unity 
and strength of financial control is decisive, and they 
unhesitatingly recommend that there be one undivided Finance 
Department in each province. It would be a reserved depart- 
ment, as by far the greater share of its work would be on 
reserved subjects ; its duty will be the all-important duty of 
helping both parts of the Government to insist on a high 
standard of probity in handling the money of the tax-payer ; 
and its functions, if properly administered, will bear some 
analogy to those of the judiciary. ^ 

26. A suggestion has been made that, in order to mark 
the relations of the Finance Department with both parts of 
the Government, it should be placed under a sort of Treasurv 
Board, consisting of one Member of Council and one Minister. 
The idea is impracticable, as it would lead to delays, divided 
decisions, and unnecessary opportunities for friction. But the 
dual interests of the Finance Department can be effectively 
safeguarded in another and more helpful manner. The Govern- 
ment of India consider that, at least in all the larger provinces, 
there should be, in addition to the regular Finance Secretary, 
a second or Joint Secretary, whose business it will be to deal 
with all cases coming from departments under the control of 
Ministers. The selection of the officer to fill this appoint- 
ment would be made by the Governor in deference, whenever 
possible, to any choice expressed by Ministers. He would be 
Financial Adviser in all transferred subjects ; he would be 
wholly at the disposal of Ministers, to help and advise them 
on the financial side of their work ; he would prepare their 
proposals of expenditure and the like for presentation to the 
Finance Department, and he would see that their cases were 
properly understood in the department and promptly dealt 
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with. He would act in liaison between the Finance Member 
of Council and Ministers, and would ensure that transferred 
subjects get the same technical assistance and care in their 
financial bearings as reserved subjects. This arrangement, it 
is hoped, will dispel any apprehension that a unified Finance 
Department will detract from the authority of Ministers in 
managing their own portfolios. The function of the Finance 
Department in truth is not an over-riding power. It is not a 
body that either dictates or vetoes policy. It watches and 
advises on the financial provisions which are needed to give 
effect to policy. It criticizes proposals and can ask for further 
consideration. It points out defects in methods of assessment 
and collection ; it can demand justification for new expendi- 
ture ; it can challenge the necessity for spending so much 
money to secure a given object. But in the last resort 
administrative considerations must prevail. If there is a 
dispute regarding expenditure on a reserved subject, the 
Finance Member may urge that it is wrong or wasteful or 
that it will entail fresh, taxation. But he can be overruled by 
the Governor in Council. If the divSpute relates to expendi- 
^ ture on a transferred subject, the Finance Department may 
similarly expostulate. But the Minister in charge of the 
particular subject can overrule it and its objections, taking 
the full responsibility for so doing. In England he would, in 
theory, have to get the Cabinet to endorse his view in such 
a case ; in an Indian province he would need only the con- 
currence of the Governor. As practice crystallizes and grows 
familiar, Ministers will find friendly and valuable help from 
the Finance Department in developing their schemes of ex- 
penditure on sound and economical lines. 

27. It is now possible to examine briefly the duties of a 
provincial Finance Department thus organized ; its relations 
to both parts of the local Government being precisely the 
'Same, under the system of provincial finance set out in the 
report 

(1) In its association with the revenue departments the 
Finance department will exercise steady pressure in the 
direction of efficient assessment and collection of every kind 
of State receipt There is little more to be said on this 
branch of the subject ; the department will consolidate its 
position with experience, 

(2) It will examine all schemes of new expenditure for 
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which it is proposed to make budget provision ; and an 
invariable rule should be established that no new entry may 
be inserted in the Budget until it has been scrutinized in the 
Finance Department and unless the department’s opinion 
upon it is available to the legislature. At this stage the duty 
of the department is to discuss the necessity for the expen- 
diture and the general propriety of the proposals. It has 
also to advise as to the provision of the requisite funds ; 
whether they can be met from the existing resources of the 
province, or whether they will involve new taxation ; or in 
the alternative whether they constitute a proper purpose for 
borrowing. Should new taxation be contemplated, it would 
be the Department’s duty to criticize the proposals, to advise 
and estimate. This duty of the Finance Department is a 
preliminary to Budget sanction, 

(3) The next duty of the Finance Department relates to ‘ 
the entirely different matter of Expenditure sanction. Here 
it is important that each province should have a rule of the 
same purport as the existing Government of India rule 
quoted in paragraph ii of this memorandum. Insertion of 
a project in the Budget means that the legislature gives the 
proper executive authority a power to sanction the expendi- 
ture ; it is not an order to disburse the money. That order 
must be given separately by the duly empowered authority ; 
and it should not be given without prior consultation with the 
Finance Department. At this stage that department can 
scrutinize and advise on details which were probably not 
available at the Budget stage ; it has also to see that funds 
allotted in the estimate for non-recurring expenditure are not 
employed so as to involve recurring expenditure that has not 
been foreseen. 

(4) An important side of the last two branches of the 
department’s work is that which relates to the public services. 
There are few greater dangers to a country than the un- 
challenged growth of the number of functionaries. Atid in 
particular there are few occasions on which an executive based 
on a popular assembly is more vulnerable than ^ when it is 
pressed to add to the list of appointnaents paid from the 
public exchequer. A strong Finance Department is a power- 
ful safeguard against these influences, and it should be definite- 
ly laid down by law that no public office should be created, 
or its emoluments determined, without prior consultation with 
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that department This will at least ensure publicit}' ; and oi 
course it need not debar delegation of minor powers of 
appointment 

(5) A prominent duty of the Treasury in Kngkincl and 
certain other countries is the control of the issues ot money 
from the exchequer. The Auditor-General, however, in a 
note appended to this memorandum, considers that this 
system would be impracticable in India at present, and the 
Government of India accept his view. 

■ (6) This renders, it all the more imperative that the 

Finance Department should be in a position to check 
expenditure for which there is no Budget provision, or which 
is in excess of the Budget provision, whether it is covered by 
the appropriation of savings from a Budget grant or not. The 
information about any such irregularity will reach the Finance 
Department through the accounts and in the course of audit. 
But an obligation should also rest upon the executive authority 
concerned to give the department timely intimation ; and the 
Government of India recommend the followijtig rules: — 

{a) budgetted funds may not be transferred between 
minor heads of the same major head without 
prior consultation with the Finance Depart- 
ment ; 

{b) funds may not be transferred between major heads 
without either the concurrence of the Finance 
Department or the approval of the authority 
which passed the Budget ; 

{<:) unless covered by transferred savings, no unbuclgettcd 
expenditure or expenditure in excess of the 
Budget provision for it may be incurred without 
either the concurrence of the Finance Depart- 
ment or the approval of the authority which 
passed the Budget. 

The general effect of these rules will be to ensure that the 
intentions the legislature are not seriously departed from 
without the knowledge of the Finance Department, which 
will be responsible for interpreting those intentions in a 
reasonable spirit Convenience and common sense will suggest 
some pecuniary limits below which the rules will not operate* 
Above those limits, however* it will be the function of the 
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Finance Department either (2) to condone the unauthorized 
charges where it does not consider that they depart materially 
from the purposes of the Budget, dr, (u) where it regards the 
departure as serious, to report the matter to the legislature 
for its orders. A model set of detailed I'ules can be drawn up 
for the guidance of the provinces, but the main principles 
ought to be embodied in regulations under the constitutional 
law. 

(7) Finally, the Finance Department must be in intimate 
relations with the Audit. It will have to advise the auditor 
regarding the scope and intentions of schemes of expenditure, 
having itself been apprised of these in its discussions with the 
executive authority at the preliminary stages. It will be 
consulted by the auditor about the detailed application of 
financial principles and the interpretation of financial rules. 
It will keep him informed about prices, local rates of labour, 
and many other facts which are relevant to his audit but of 
which he has no other source of knowledge. 

V.— Audit in the Provinces. 

28. This leads to the last topic in the memorandum, the 
manner of auditing the provincial accounts under the new 
system. Here, again, the work will be conducted on exactly 
the same principles for the reserved and for the trans- 
ferred subjects. It will be carried out by the provincial 
Accountant-General acting as the Deputy of the Auditor- 
General, in complete independence of both the Governor in 
Council and the Ministers. The Government of India need 
not labour the supreme value of an efficient and independent 
audit. In relation to the revenue departments its duty will 
be to see that the methods of assessment accord with the law, 
and that the collections are prompt, impartial and business- 
like. In relation to expenditure, it will have regard to the 
financial regulations of the province, and also to the broad 
principles of legitimate public finance. It will not only see 
that there is code authority for all outlay, but also investigate 
the necessity for it Was this item in furtherance of the 
scheme for which the Budget provided ? Could the same 
result have been obtained otherwise with greater economy ? 
Was the rate and scale of expenditure justified in the circum- 
stances ? If purchases were made, were they effected with due 
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puWidty of tender, etc ? The Audit will constantly be asking 
such questions as these— in fact, every question that might 
be expected from an intelligent tax-payer bent on getting the 
best value for his money. At present the audit department 
generally is tied too much to formalities — the codes, and their 
cumbersome details, rather than their spirit. Until recently 
it very rarely challenged the wisdom of any public expendi- 
ture, or its economy, or its conformity with policy. It was 
usually content with proof that the money was actually spent 
on its declared purpose, and that there was proper formal 
authorization under the codes for its outlay. All this will 
have now to be replaced by a spirit of greater inquiry. 

29. In dealing with audit reports, the procedure recom- 
mended by the Government of India is as follows. Each 
report will be submitted to the Governor; for communication to 
the executive authority concerned, whether Member of Council 
or Minister. Copies will simultaneously go to the provincial 
Finance Department and to the Auditor- General The 
Finance Department will take coders upon the report. In the 
case of reserved subjects, the Governor in Council will dispose 
of the report and have power to condone surcharges and dis- 
allowances, except where they relate to definite infringements 
of orders of the Secretary of State or the Government of 
India. In the case of transferred subjects, Ministers will have 
an exactly corresponding position. But, in each case, the 
Finance Department will place the report and the orders upon 
it before the legislative authority which passed the Budget 
As part of the constitutional scheme, that body should be ex- 
pected to appoint a Public Accounts Committee, before whom 
would come all audit reports, and all cases of unauthorized 
expenditure and transfers which the Finance Department 
decides to submit to them. Cases where orders of the Govern- 
ment of India or of the Secretary of State have been infringed 
will be referred to those authorities respectively through the 
Auditor-General. Otherwise the legislature will have final 
power to condone or enforce any audit objection and to vary 
whatever executive orders may have been passed on it. But 
before the Public Accounts Committee the Finance Depart- 
ment will be the champion of the audit It will bring all 
irregularities into the light of day, and will move the Com- 
mittee to accord them full consideration and to deal adequately 
with the offenders. For this purpose it must have full right 
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of access to the Committee, and should be represented at 
every sitting held in connexion with the audit reports and the 
annual statement of excesses and re-appropriations. In this 
sketch of procedure there is, it will be understood, nothing 
that derogates from the right of an Accountant-General to 
bring financial irregularities immediately to the notice of his 
local Government, or of the auditor-General to bring to the 
notice of the Secretary of State any matter in which he consi- 
ders the action of a local Government to have been perverse 
or contrary to public interests. 


AUDIT AND ACCOUNTS UNDER THE 
REFORM SCHEME. 

[Note. i. — T hroughout this memorandum whenever the word 
“Indian” is used in contradistinction to “ Provincial,” it is adopted in 
place of the word “Imperial ” in the technical sense in which that word is 
now employed in relation to Indian Finance. 

Note 2. — In the brief preliminary explanation of the existing system, 
there is no reference to the arrangements for the audit and accounting of 
transactions of certain Indian Departments which are undertaken by 
departmental Accountants-General working directly under the Comptroller 
and Auditor-General, as these arrangements need not come under consider- 
ation in this connection.] 

I. The unit of administration in India is the district, of 
which there are more than 200, and at the headquarters of 
each district is a Government treasury into which and from 
which all Government receipts and expenditure within the 
district, whether Indian or provincial, are paid. There is a 
strict demarcation in the treasury between the maintenance of 
the accounts and the receipt and issue of money. A gazetted 
officer, called the Treasury Officer, who is always a member 
of the Provincial Civil Service, is responsible to the Collector 
for all the work done at the treasury. The accounting work 
is supervised, under the Treasury Officer, by the Accountant 
and the monetary transactions by the Treasurer. The Trea- 
sury Officer is responsible for a rough verification of the ac- 
counts balance with the cash balance at the end of each day 
while the Collector is responsible for a strict verification of the 
cash balance at the end of the month and for a certificate as 
to the agreement of the cash and account balances. On the 
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1 ith day of each month the bills presented and paid during 
the first ten days are forwarded to the ilccount Office, while 
at the close of the month the remaining bills are forwarded 
with a cash account for the transactions of the month and also 
a report as to the cash balances. Except in Madras, the trea- 
sury staff make little attempt to classify under various heads 
of account the receipts and the payments at the treasury. 

2. On arrival at the Accounts Office of the province, these 
documents pass into the hands of a district auditor, who is 
generally responsible for the audit and classification of all 
the transactions and for the posting of these transactions into 
the ‘‘district classified abstract,’* which is the first stage in the 
preparation of the final Government accounts. Some of the 
bills, the audit of which requires specialised knowledge, are 
sent to other audit sections. After audit these bills are returned 
to the district auditor for entry in the classified abstract. The 
classified abstracts on completion and check are sent to another 
section of the Account Office, in which the transactions are 
reposted so as to bring together under each head of account 
the transactions in each district, thus working up to a total of 
all the transactions within the province under each head of 
account. 

3, It is important to notice at this stage that these accounts 
include both Indian and provincial transactions and that the 
working out of provincial balances apart from* the Indian 
balances is solely a matter of accounting and is accompanied 
by no corresponding separate cash balance. 

4. The head of the Account Office, called usually an 
Accountant-General, in addition to his work in connection 
with audit and account within the province, exercises other 
functions in respect of — 

(1) Budget work, and 

(2) Currency and resource. 

5, At present the responsibility for the initial preparation 
of the provincial budget rests with the local Government, which 
forwards the budget to the Government of India for its accep- 
tance. 

Before framing the budget, the estimates, which have been 
prepared by various departmental heads, are nearly always sent 
to the Accountant-General for check and comment These 
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comments are based mainly on a comparison of the anticipated 
expenditure with the expenditure under the same head in 
previous years, while the Accountant-General also brings to 
the notice of the local Government any entries in the estimate 
for which no sanction has yet been obtained. A revised esti- 
mate is prepared during the course of the year and the primary 
responsibility for advising the Government of India as to 
the receipts and expenditure that they may anticipate rests 
with the Accountant-General and not with the local Govern- 
ment. 

6. The natural comment in respect of the Accountant- 
General’s budget work is that he is exercising a function 
which pertains properly to the Finance Department of the 
local Government or of the Government of India. The 
explanation of the existing arrangement is that the duties 
now performed by the Accountant-General necessitate constant 
reference to the latest available figures as regards ^the 
progress of receipts and expenditure and to the sanctions 
accorded by the various sanctioning authorities. The former 
are immediately available only in the Account Offices and in ' 
practice Account Offices work during the budget season at 
very high pressure so as to make these figures available up to 
the latest possible date. The transmission of these actuals to 
any other authority, to be utilised by them, would delay the 
preparation or the revision of the budget. Sanctions are 
also brought together more systematically in Account Offices 
than elsewhere. 

7. The manner in which the Government of India 
administer the currency and resource operations of the 
country will be described, if necessary, in a separate note. 
For the purpose of this note, it is sufficient to explain that ^ in 
every important province there is a Currency Office in which 
is kept the greater part of the Government cash balances. 
At every treasury, however, sufficient cash is retained in 
order to meet immediate demands, while the surplus receipts 
at most treasuries are set aside -in separate receptacles 
as part of the currency balance of the country. A demand 
of a treasury for additional cash to meet anticipated expendi- 
ture is usually met by a transfer of money from the currency 
chest to the treasury against a corresponding transfer in the 
reverse direction at another currency chest The ofificer 
responsible to the Government of India for these and all other 
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currency transactions throughout India is the Controller of 
Currency, but he acts through the Accountant-General, who 
issues detailed orders for the transactions within his own 
province. Thus the Accountant-General works under two 
masters. As regards accounts and budget he is responsible 
to the Government of India through the Comptroller-General, 
who is the head of the Department As regards audit he is 
responsible to the Auditor-General, who is also the Comp- 
troller-General. His work in connection with currency and 
resource is executed under the instructions of the Controller of 
Currency, who works under the Government of India in the 
Finance Department. 

8. Expenditure on accounts and audit throughout India 
is an Indian charge (neglecting the cost of a small establish- 
ment in each province engaged in auditing the accounts of 
local bodies). 

9. The officers in these Account Offices belong to the 
Indian Finance Department and, in view of the similarity of 

• names, it may be desirable to explain the essential difference 
between this Department and the Finance Department of the 
Government of India. The latter is an integral portion of 
the Government of India itself — like the Home Department 
The former is a service of officers performing financial duties 
throughout India and subject directly and solely to the 
authority of the Government of India in the Finance Depart- 
ment 

10. The Indian Finance Department is recruited — as to 
one-sixth of the appointments by the promotion of subordi- 
nates — and as to the remainder, by recruitment in England 
and in India in such manner as to ensure that one half of the 
vacancies are filled by Indians. In connection with the 
report of the Public Services Commission, the Government of 
India have recommended to the Secretary of State that 
hereafter two-thirds of the vancancies shall be filled by 
Indians. The officers of the Department are on a time-scale 
of pay, viz., Rs. 300 — 50— -1,250 — — 1,500. Above that 
there are, in addition to posts reserved for Indian Civil Service, 
9 appointments in Class I on a pay of R:i,soo — 60 — 1,800, 3 
appointments of Chief Auditors of Railways on Ri,8oo and 
R:2,ooo per mensem and 6 appointments of Accountants- 
General on ^2,250, 2,500, and 2,750. All appointments to 
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the Department in India, all promotions to Class I and all 
appointments as Comptroller, Chief Auditor or Examiner, 
Military Works Services, are made by the Government of 
India in the Finance Department, while appointments as 
Accountants-General have to be approved by the Viceroy. ‘ In 
the same way the grant of leave to, and the transfer of, 
Accountants-General, Comptrollers, Chief Auditors, Examiner, 
Military Works Services, and officers of Class I, and any 
disciplinary action in respect of such officers, require the 
sanction of the Government of India. The Government of 
India also pass orders on the results of departmental examina- 
tions, grant extensions of service and sanction pensions. In 
all these matters the Comptroller-General exercises all the 
powers not expressly reserved, as indicated above, for the 
Government of India or the Viceroy. 

In respect of other matters connected with the adrniiiistra- 
tion^of the Department, the Comptroller-General has been 
vested with the powers of a Head of a Department under the 
Government of India. This gives him very little power to 
sanction permanent appointments, but a fairly free hand in 
sanctioning temporary appointments and miscellaneous expen- 
diture generally. 

1 1. The title of the head of the Department — Comptroller 
and Auditor-General — connotes his dual functions. As 
Comptroller-General he is the administrative head of the 
Department and is also responsible for the compilation of the 
accounts of India as a whole. In this capacity he is 
subordinate to the Government of India, while as Auditor- 
General he is responsible to the Secretary of State alone. On 
an audit question he can insist on a reference to the Secre- 
tary of State and his annual Audit and Appropriation Report 
has to be forwarded by the Government of India to that 
authority. To enhance his independence, the Comptroller 
and Auditor-General is appointed by the Secretary of State 
on the recommendation of the Viceroy and he is given to 
understand that he cannot ordinarily expect to receive any 
higher appointment under the Government of India. 

12. When complete provincial autonomy has been 
attained, it may be assumed that the provincial Account 
Office will no longer be required to bring to account Indian 
transactions occurring within the province, and that the preli- 
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toinary record of any Indian receipts or expenditure paid in- 
to, or from, a provincial treasury will be sent to an Indian 
Account Office either direct from the treasury or through the 
provincial Account Office, which will merely act as a post 
office. The provincial Account Office will then deal with 
nothing but provincial transactions and its cost can appro- 
priately become a provincial charge and the officers serving 
therein can belong to a provincial service. 

The provincial Auditor-General will then be the officer 
on whom the Legislature will depend for ascertaining whether 
the financial orders passed by them have been complied with 
and for bringing to their notice any violations of those 
orders. He must then be in a position of the utmost 
independence and his appointment should be on a statutory 
basis. He should be empowered to bring to light, in regard 
to public expenditure, violations not merely of rule but also 
of the canons of financial propriety. One may anticipate 
that the Legislature on receipt of his report will appoint from 
among themselves a committee to enquire into the irregularities 
brought to notice and to advise as to the action to te taken 
against the offenders and to prevent the perpetration of 
similar irregularities in future. 

13. It is premature yet to foreshadow whether this 
officer should then continue to be the head of the Account 
Department This, must depend on the result of any changes 
which may be made in the near future in the position and 
functions of the Comptroller and Auditor-General, a question 
which is discussed later in this note. 

14. This picture of the ultimate goal is presented as a 
guide in determining what progress it is possible to make at 
present towards that goal. In discussing this question due 
regard must be paid to the system and degree of Financial 
control to be introduced in the near future, a matter which is 
discussed in detail in another note. For the purpose of this 
discussion, it may be accepted that financial control, as exer- 
cised by the Finance Department of a provincial Government, 
will be for the present a reserved subject and will be one of 
the last of those subjects to be transferred. Financial control 
depends vety largely upon an efficient system of audit and 
account and the handing over of the supervision of audit 
aind accounts to the Ministers should be simultaneous with 
the transfer ‘to them of financial control. 
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15. It does not necessarily follow, however, that it may 
not be possible before that date to set up separate agencies 
for the auditing and accounting of Indian and provincial 
transactions respectively. But the difficulties which would 
then arise must be weighed. 

16. One practical difficulty will be that each Treasury 
Officer will come under the orders of two accounting officers 
in respect of Indian and provincial transactions respectively. 
Hereafter a recommendation will be made that Accountants- 
Genei'al shall no longer remain responsible for currency and 
resource operations, those duties being transferred to other 
officers working directly under the Controller of Currency. 
If that recommendation is accepted and given effect to, the 
position of the Treasury Officer in a district will then be 
as follows. In respect of resource operations, he will have 
to obey the orders of an officer subordinate to the Con- 
troller of Currency, In respect of audit and accounts he will 
have to obey the instructions of the Accountant-General. As 
a member of the provincial service, and also, in many cases, 
in respect of other branches of work allotted to Mm, he will 
be under the orders of the Collector. It will be a little diffi- 
cult to require him, in respect of the audit and accounting of 
Indian transactions, to come under a fourth officer. This diffi- 
culty may not be insuperable, but at present it is undoubted- 
ly serious. If ever the time comes when there is a State bank 
with a branch in each district responsible for all currency and 
resource operations in India, the difficulty arising from the 
multifarious duties of the Treasury Officer will be diminished 
The time may even come when Treasury Officers will be 
chosen, not from the Provincial Civil Service, but from the 
Provincial Accounts Department. 

17. A more serious difficulty will be the diminution of 
independence which will be the probable consequence of the 
substitution of numerous small audit departments for the 
existing Indian Finance Department, which now performs 
these duties of audit and account throughout India. The 
officers of the department number over two hundred. The 
traditions of the department, its numerical strength, its pres- 
tige as an Indian department, the constant transfers of the 
officers from one office to another throughout India, all con- 
tribute towards the honesty and independence for which the 
department has a high reputation* Prior to igio, the auditing 
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and accounting of Public Works tratisactions were the duty of a 
separate Public Works Accounts Department, which formed 
a portion of the Public Works Department and worked under 
the orders of the Government of India in the Public Works 
Department In that year that Accounts Department was 
amalgamated with the Indian Finance Department and one 
of the main reasons for the amalgamation was the feeling that 
ofEcers of the Public Works Accounts Department, in the 
performance of their audit functions, were not so inciepen- 
dent as the officers of the Indian Finance Department. 
There can be little doubt that the amalgamation has effected 
a considerable improvement in this respect. If the Indian 
F'inance Department were split up into different cadres — one 
for each province — the number of officers working in each 
province would be very small, while, remaining for the whole 
of their service in the same province, they would be more 
subject to local influence and would lose that breadth of out- 
look which comes by transfer from one office to another. 

1 8. The arguments in favour of an increase, rather 
than a diminution, in the near future of the independence and 
breadth of outlook of audit officers are overwhelming. On 
this point and on the relations between audit officers and a 
provincial Plnancial Secretariat in future I am in entire agree- 
ment with the views expressed in paragraphs 27 and 28 of 
the memorandum. The work of audit officers will inevitably 
increase in importance as the Reform Scheme comes into 
effect In paragraph 260 of the report the authors state “on 
the other hand it should be made plain to them { the Gov- 
ernment of India) that, if certain functions have been serious- 
ly maladministered, it will be open to them with the sanction 
of the Secretary of State to retransfer subjects from the trans- 
ferred to the reserved list, or to place restrictions for the future 
on the Ministers’ powers in respect of certain transferred sub- 
jects.” . If ever such action has to be taken, its need will have 
been proved by the records of the local Finance Department 
in their relation with the Ministers and by serious financial 
irregularities, perpetrated in connection with transferred sub- 
jects, brought to light in the appropriation reports of the 
Auditor-General and of the local Accountants-General. 

Moreover, it may reasonably be contemplated that one 
measure of financial control will be the creation of various 
Accounts Committees who will be entrusted by the various 
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legislatures with the duty of investigating financial irregula- 
rities brought to light in the various appropriation reports. It 
will then be the duty of the authors of those reports to appear 
before those Committees and explain to the members the 
facts of each case. 

At first Ministers will be peculiarly susceptible to public 
opinion and should, therefore, welcome the maintenance of a 
strong and independent audit department, the existence of 
which will enable them to refute an accusation of financial 
impropriety in the exercise of their official duties. This argu- 
ment will be all the stronger if the audit department regards 
itself as empowered to report not merely those cases in which 
definite rules have been violated, but also those cases which, 
though not contrary to any particular rule, yet contain ele- 
ments of financial impropriety. 

19. For all these reasons while the formation of separate 
provincial Account Offices must be regarded * as eventually 
inevitable, I am strongly of opinion that the department should 
remain an Indian department as long as possible. There is no 
objection, however, to each province meeting that portion of 
the cost of the Civil Account Office of the province, which 
represents the share of the work done in that office in respect 
of provincial audit and accounts. 

20. I am also of opinion that it will not be practicable to 
divest the existing Account Offices in each province of their 
responsibility for the audit and accounting of Indian transac- 
tions within the province until the number of transactions thus 
brought to account is considerably reduced, or until Local 
Governments become, to a smaller extent than at present, the 
agents of the Government of India in such matters, 

21. It has already been urged that, when the Accountant- 
General in each province becomes an independent audit 
officer, his position should be regulated by statute. Mean- 
while, for the same reasons, it is of even more importance that 
the final audit authority in India, z>., the Auditor-General, 
should also have his position fixed by statute. 

22. It has already been explained that the Auditor- 
General and the Comptroller-General are one, and that, while 
the Comptroller-General as the administrative head of the 
Indian Finance Department is subordinate to the Government 
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of India, as the Auditor-General he is responsible to the Secre- 
tary of State alone. The manner in which he exercises his 
duties as Auditor-General needs explanation. He performs 
no independent audit work. All the audit is done by 
and under the supervision of various heads of Account Offices. 
The Auditor-General, however, has a staff of inspecting depu- 
ties, who examine, once every two years, the work done in 
each xAudit Office and report thereon to the Auditor-General. 
He also receives copies of the appropriation reports, prepared 
by each Accountant-General in respect of provincial transac- 
tions, which are forwarded by them to local Governments for 
information. Outside these appropriation reports, the Auditor- 
General is also kept informed periodically by his officers of 
all important irregularities brought to light. From the infor- 
mation thus compiled throughout the year, the Auditor- 
General prepares his annual appropriation report in which he 
exhibits the result of the audit against the appropriations 
made in the budget — increased or diminished by fresh grants, 
withdrawals or reappropriations during the year — and also the 
more important financial irregularities detected by audit in 
the course of the year. This report is submitted to the Gov- 
ernment of India, who have to forward it, as it stands, to the 
Secretary of State. At the same time the report is circulated 
to every local Government, which is under obligation 
to send to the Auditor-General any further explanation it may 
desire to offer in respect of any irregularity brought to light 
and to state the action, if a'ny, which has been taken against 
the officer responsible for the irregularity. The Auditor- 
General may then call for any further explanation he desires 
and may state whether he considers the action taken adequate 
or the reverse. The Auditor-General is responsible for stating 
in each report how far he is satisfied with the explanations 
which have been offered by local Governments, or with the 
action taken by them, in respect of irregularities pi*eviously 
reported, and this opportunity of returning to the charge 
enables him to express with considerable force his views to 
local Governments in respect of any irregularity mentioned in 
his report. (It may be noted here that the local Government 
is not under any obligation to consider in detail the irregu- 
larities brought to light by the Accountant-General in the 
local appropriation report, though in practice most of them do 
so.) 
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23. It is now possible to consider whether any immediate 
alterations are desirable in the .^status and functions of the 
Comptroller and Auditor-General and in the duties imposed 
upon the heads of Account Offices. It is convenient to con- 
sider first the functions of the Comptroller and Auditor-Gene- 
ral. It is of the utmost importance that an audit officer 
should be in as independent a position as possible. There 
cannot be complete independence of audit in India so long as 
the Accountants-General, who are responsible for the initial 
audit, are directly subordinate to the Government of India, 
seeing that some orders, which they have to apply in audit, 
are orders issued by the Secretary of State defining and limit- 
ing the powers of the Government of India. It is no answer 
to this argument to say that the supreme audit authority is 
vested in the Auditor-General, because the Accountant- 
General is responsible for framing his own conclusions as to 
the sanction required for , any item of expenditure, and 
the intervention of the Auditor-General is secured only by 
way of appeal against his decisions. Again, it cannot be 
said that the Auditor-General is in complete independence so 
long as the position is that the officer, who as Auditor-General 
is supreme in audit matters, is, at the same time, subordinate 
as Comptroller-General to the Government of India in the 
administration of the department. 

24. If the independence of the Auditor-General is to be 
enhanced, two alternative modifications of the existing 
arrangements may be considered. The first is to retain one 
officer with dual functions and to hand over to him complete 
control of the department, the Government of India in the 
Finance Department absolving themselves of all responsibility 
and authority in that matter. 

25. The second alternative is to separate the two func- 
tions and to have a Comptroller-General who shall administer 
the whole department as at present but be relieved of final 
authority in audit matters that authority being vested in an 
Auditor-General with his own staff permanently working in 
the various Account Offices and checking on behalf of the 
Auditor-General the audit which has been undertaken therein. 

26. I may mention that considerable thought has been 
devoted to the consideration of the question whether it will be 
possible to separate in Account Offices in India the audit 
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duties from the other duties performed therein. A change in 
procedure which would inevitably be the first change, if any 
such modifications were to be introduced, has been under trial 
in one . provincial Account Office for the last 7 or 8 years. 
The results have been condemned by every Accountant- 
General. who has watched it. I am convinced that such a 
separation is impracticable. 

27. As* regards the alternative proposals mentioned above, 
I prefer the former, inasmuch as the whole of the audit will 
then be performed by officers who are immediately respon- 
sible to the Auditor-General and to no other authority. Under 
the second proposal the actual audit will be performed by 
officers not subject in any way to the Auditor-General, who 
would obtain his information merely from a recheck of a small 
part of the audit. After mature consideration, I have come 
to the conclusion that in practice the existing arrangement, 
under which the audit officers are directly subordinate and 
responsible to the Comptroller and Auditor-General, even 
though it involves the subordination of that officer to two 
authorities, gives better results than could be anticipated from 
a system under which the actual audit is performed by officers 
not subordinate to the Auditor-General. It follows, therefore, 
that I recommend the adoption of the former alternative, viz.^ 
the abolition of the control of the Government of India over 
the Indian Finance Department and the vesting in the Comp- 
troller and Auditor-General of all the powers of the Govern- 
ment of India regarding the Department. I also consider that 
the Comptroller and Auditor-General should have powers of 
surcharge and of calling for papers. 

28. I am bound to state, however, that since the creation 
in 1914 of the post of Comptroller and Auditor-General on its 
new basis the control of the Government of India over the 
Department has not reduced audit independence. My recom- 
mendation, therefore, is based on the theoretical desirability of 
audit independence and on the possibility, very remote it is 
admitted, of interference therewith if the existing system con- 
tinue, rather than on any case in which audit independence 
has suffered. 

29. As regards the functions of Accountants-General, I 
have already expressed the opinion that they should be relieved 
of duties connected with currency and resource work in res*- 
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pect of which they come directly under another ofHcer. The 
importance of the currency and resource work, which lias to 
be undertaken by various Accountants-General, varies consi- 
derably, so that at any moment a situation may arise in which 
the Controller of Currency may desire the removal of an Ac- 
countant-General to a station where the currency work is less 
important, because he has shown himself unfit to perform the 
currency work in a province where such work .is of consider- 
able importance. The duty will then devolve on the Comp- 
troller and Auditor-General as head of the Finance Depart- 
ment of recommending to the Government of India in the 
Finance Department the transfers which will be necessary in 
order to accede to the request of the Controller of Currency. 
The Comptroller and Auditor-General, in the interests of the 
account and audit work, may desire to leave that officer where 
he is or he may find it difficult to suggest arrangements which 
will satisfy both the Controller of Currency and himself. I 
wish it to be understood that these remarks are made purely 
from a theoretical standpoint Since the separation of the 
functions of the Controller of Currency, I know of no case in 
which such a situation, as is apprehended above, has arisen 
between the Comptroller-General and the Controller of Cur- 
rency, but existing arrangements render possible such conflict 
of opinion, and I think it is desirable that these duties should 
be separated if the separation can be effected without serious 
administrative difficulty, specially as many of the Accountants- 
General are at present seriously overworked. I do not think 
that it will be found difficult to make the separation. 

30. The Accountant-General at present advises the 
Controller of Currency as to some of the figures to be adopted 
in his forecasts. Inasmuch as his advice is based on accounts 
figures this assistance must continue. I do not consider that 
the duty of advising other officers as to the figures to be adopt- 
ed in budget or currency forecasts is any real infringement on 
his independence as an audit officer. 

31. The manner in which the Auditor-Generafs reports 
should be dealt with in future is more a matter of financial 
control than of audit. It is sufficient to remark here that, 
until there is a separate Auditor-General for each province, 
any appropriation report, which may hereafter have to be sub- 
mitted to a local Government or legislature, should be issued 
by the Auditor-General, even though it may have been- pre- 
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pared for him by the provincial Accountaiit-GeneraL In so 
far as such reports relate to “transferred"' subjects it seems 
desirable that they should be considered by committees aj}- 
pointed by the legislature. 

33. Every effort should be made to improve the efficiency 
of the audit and, as one measure to this end, I suggest that 
the rules contained in the existing codes, which have to be 
applied in audit, should be recast entirely. For ncarl}’ four 
years it has been my duty from time to time to ascertain the 
manner in which rules in these codes have originated and ex- 
panded and the growth of the accretions, by which the original 
rules have become overlaid with exceptions and explanations 
and even in many cases with principles incompatible with 
those which the original rules desired to express. As such cases 
come to notice, endeavours have been made to redraft indivi- 
dual rules, but I am convinced that the time has now come for 
this matter to be taken up systematically with the avowed 
intention of evolving as simple as possible a set of funda- 
mental rules within which local Governments may be given 
large powers in the application of these principles to individual 
cases. It is desirable, however, to sound one note of warning 
The Reform Scheme contemplates not merely devolution hut 
also decentralisation, and any system of delegation of power 
involves the creation of a set of rules defining that power, 
which rules it will be the duty of the audit officer to apply. 
While, therefore, valuable work can be done in simplifying 
and harmonising the principles underlying the rules in various 
codes and in reducing those into a set of fundamental rules, 
it is inevitable that, subsidiary to those rules in each province, 
there will be a mass of other rules defining and limiting 
the power of subordinate authorities within "each province. 
It Is to be hoped that the experience of the Government of 
India will be a warning to the financial authorities in the 
provinces and an inducement to them to keep the subsidiary 
rules as few as possible. 

33. It will also be the duty of the audit officers to relax 
their attention to details and to devote more and more of their 
time to a consideration of the manner in which the \*arious exe- 
cutive officers are undertaking their more important financial 
responsibilities. There can be no advance in this direction, how- 
ever, unless those authorities appreciate more clearly than they 
do^ at present, the position and duties of the audit 'officer* 
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Any scrutiny of, or enquiry as to, the manner i!i which 
executive officers are exercising the financial responsibilities 
entrusted to them by Government is often resented by such 
officers and an important part of the functions of any Finance 
Department, and an important feature of financial control, 
will be the duty of explaining to authorities incurring 
expenditure on behalf of Government the duty which is 
imposed upon audit officers to scrutinise the manner in which 
those duties are performed. 

34. In conclusion, a few minor changes require com- 
ment : — 

The existing accounts are very elaborate. The first great 
division is into : — 

(/) revenue and service heads for the revenue and 
expenditure proper of Government ; and ^ 

(//) debt and remittance heads for the receipts and 
payments incurred, in respect of which Govern- 
ment acts as a banker or remitter or borrower or 
lender, or which are merely in transit from one 
place or head of account to another. 

The main unit of classification is the major head, of which 
there are about 34 under revenue, 51 under service and about 
70 on each side of the account for debt and remittance. The 
major heads are sub-divided into minor heads of which there 
are 200 under revenue and nearly 300 under service and 
several hundreds under debt and remittance, and finally there 
are detailed heads which run into thousands. The existing 
arrangement is that, while the main structure of the accounts 
remains under the complete control of the Government of India, 
local Governments are given full power to vary the detailed 
heads. The final record of account in India is the volume 
entitled the Finance and Revenue Accountswhich is presented 
to Parliament It is an essential feature of the Reform Scheme 
that the Secretary of State and the Government of India reserve 
full right to call for information in any form they require and 
the main structure of the accounts will no doubt be decided 
by a request by the Secretary of State or the Government of 
India for the accounts to be .submitted to them annually in 
a particular form. It may be anticipated that this form will 
not he in undue detail, and that within the form the local 
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Government will have full power to amplify or modify the 
details. They will also no doubt be able to recomnicncl to the 
requesting authority either an amplification or modification of 
the form in which the information is called for. But until 
the form is modified by either authority, the form required 
will determine the structure of the accounts maintained by 
the Accounts Department Inasmuch as accounts purport 
to be a statistical presentation of facts, any complete separa- 
tion of provincial from Indian finance wilj mccssmily be 
accompanied by a separation of provincial from Indian 
accounts. This will affect the whole structure of the accounts, 
but it is unnecessary to discuss at this stage the detailed 
consequential changes — a matter which can suitably be left 
over for future consideration. 

35. Some of the general principles governing the classi- 
fication of the accounts will require modification as the Reform 
Scheme develops. Thus at present the general rule is that 
inter-provincial adjustments are prohibited except with the 
concurrence of both Governments concerned. With the 
greater independence and isolation of provincial finances this 
rule will no doubt have to be reversed, inter- provincial adjust- 
ments being allowed unless both provinces agree to waive any 
adjustment in a particular case. 

36. Another important fundamental principle is that 
“the classification in the public accounts has closer reference 
to the department in which the revenue or expenditure occurs 
than to the object of the revenue or expenditure f)r the 
grounds upon which it is .sanctioned**. As the separatiem 
between “reserved** and “transferred** subjects and between 
Indian and provincial expenditure becomes more and more 
complete, it will become more in accordance with facts to 
regard a department, which incurs expenditure on behalf of 
another, rather as an agent of that department than as a 
fellow servant of Government, both spending money from one 
fund. The modification of this rule, however, must be 
determined by the facts as they evolve and it is sufficient at 
present to note that this principle, simple and efficient though 
it has been in the past, may have to be gradually abandoned. 

, 37. Any division of provincial subjects into “reserved*^ 

and “transferred** will accentuate the importance of the work 
of Account Offices in the classification of receipts and ex- 
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penditure. At present the Accountant-General is enjoined 
to refer to the Comptroller-General all questions bearing on 
the classification of receipts and charges and other matters of 
account, such questions not being referred to the Government 
of India unless the Comptroller-General is in doubt or the 
local Government does not accept the Comptroller-General’s 
view. In future the Governor will take the place of the 
Government of India as the final authority as regards the 
classification of a provincial receipt or expenditure as 
‘h'eserved’’ or ‘Transferred.’’ 


loth December igi8. 


M. F. GAUNTLETT. 
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XII Fourth Despatch of the Gf-overnment 
of India on the Functions Com- 
mittee’s Report. 

To 

The right HONOURABLE EDWIN MONTAGU. 

His Majesty s Secretary of State far India. 

Simla, April i6, /p/p. 

Sir, 

We have the honour to lay before you our views upon the 
enclosed report which was presented to us on March lo, 1919, 
by the committee appointed under the chairmanship of Lord 
Southborough, in accordance with the proposals made in 
para. 238 of the Report on Indian constitutional reforms, 
for the purpose of advising upon the demarcation of the field 
of provincial administration and the matters within that field 
which should be transferred to the control of ministers. 

2. Some of the dijfiiculties, which the committee necessarily 
encountered in fulfilling their task, were apparent to us at 
an early stage of the cold weather deliberations. The func- 
tions discharged by the Government in India cover vast areas 
of the life of the people, to an extent which the outside 
observer finds it difficult to appraise. They are in conse- 
quence so multifarious and diverse that it is far from easy 
to group them into categories on any scientific plan, for 
distribution among governmental authorities which will no 
longer be so closely inter-dependent as the existing organiza- 
tion. The work of government varies from those functions 
in which it is peculiarly identified with the special agency 
discharging it to those in which many departments or services 
are engaged, or in which, once the accepted policy has been 
embodied in legislation, effect is given to it by decisions 
of the courts of law. The committee's demarcation has 
accordingly been based upon a heterogeneous collection of 
functions, some of which difer widely in kind from others ; 
but most of them, if not quite all, are clearly recognizable by 
the titles assigned to them. In pursuance of their instruc- 
tions the committee have, in the first place, divided these 
functions broadly between all-India subjects and provincial 
subjects. In a few instances they have halved a particular 
subject between the central and the provincial Governments. In 
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Other cases adopting the suggestion made in para. 238 of the 
Report they have declared a given subject provincial, subject 
to legislation by the Government of India.” They have then 
picked out from the provincial list the matters which they 
considered suitable for transfer, and have stated against each 
of these any special reseiwations which they recommend. In 
section 11, part 2, of their report they" have discussed the 
powers of control by the Government of India in relation 
to provincial subjects ; and in section III, part 2, they^ have 
examined the powers which the Governor in Council should 
retain in relation to ti'aiisferred subjects. In connection with 
the last matter they have inquired further what powers of 
control should remain with the Governor himself. 

General principles. 

3. During the course of the past few months we have on 

more than one occasion considered the effect upon the 
Government of India’s responsibilities of the proposal to 
mark off certain subjects as provincial. The key to the posi- 
tion is, we think, to be found in the concluding portion of the 
formula in para. 189 of the Report, “This involves at once 
giving the provinces the largest measure of independence, 
legislative, administrative and financial, of the Government of 
India which is compatible with the due discharge by" the 
latter of its own responsibilities.” It thus becomes of impor- 
tance to ascertain what the proper responsibilitie.s of the 
Government of India in future will be. We accept as 
gcjierall}/ accurate the description and explanation of the 
central control liitherto exercised, which is given in paras, 
i 17-1 19 of the Report. We take our stand firmly upon the 
cardinal proposition that no government in India can remain 
free on the one hand of control by Parliament and on the other 
of control by a legislature in India. In order to examine the 
sphere of those two distinct and in some degree exclusive 
methods of control, we have to relate them to the fundamental 
feature of our whole structure, the two halves of the future 
provincial Government. 1 

4. ft follows that that half of the provincial Government, 
which will in future consist of ministers responsible to the 
legislative councils, must in the largest measure possible be 
free from superior official control Such control in their case 
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can be justified only by the necessity, touched upon in |)ara. 
12 of the despatch of March $> securing the pararnmint 
authority of Parliament, which will obviously^ inciude those 
matters for which under the scheme the Government ot 
India will remain responsible to Parliament It follows that 
some power of intervention must be provided in order to 
safeguard the subjects which will be retained directl)' in the 
Government of India's hands, and, in addition to these, such 
other matters as must continue to be regulated according 
to the wishes of Parliament In para 1 1 of our memorandum 
of November 29, 1918, which forms Annexiire II to the com- 
mittee’s report, we suggested that the exercise of the central 
Government’s powers to intervene in transferred subjects 
should be specifically restricted to the following purposes : — > 
(i) to safeguard the administration of the Government of 
India subjects, (2) to secure uniformity of legislation where 
such legislation is considered desirable in the interests of India 
or of more than one province, (3) to safeguard the public ser- 
vices and (4) to decide questions which affect more than one 
province ; and we thought that the proposed restrictions should 
be effected by empowering the Secretary of State to make 
rules restricting to such specified grounds the control exercised 
by the central Government under section 45 over provincial 
Governments in the case of transferred subjects. Tlic ci>m- 
mittee’s proposal is stated in para. 17 of their report. In sub- 
stance they accept the four grounds of intervention which 
we proposed ; but by their method of treating the question 
of legislative control as a distinct matter, regarding which they 
make detailed proposals, and also by treating separately the 
questions affecting the public services, they have rtxlucccl the 
apparent number of the grounds of Intervention from four to 
two. They also re-state the last ground of intervention in the 
list in such a way as to provide an opportunity for agrecmeiit 
between the two provinces concerned before the iniervention 
of the Government of India takes effect. As we shall explain 
hereafter (para. 12 below) we prefer our own method of deal- 
ing with provincial legislation on transferred subjects to the 
alternative proposed by the committee. We have no hesita- 
tion in accepting all their remaining proposals ; and we accept 
also the amendment which the committee propose fc^r the pur- 
-pose of giving effect to them in para. 22 of tlieir report. We 
agree^ that the Governor-General in Council should be the sole 
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judge as to the applicability of the statutory rules in any 
given case, and we draw your attention to the emphasis wliich 
the committee lay on the need for making the rules subject to 
effective parliamentary control. We have onh^ to add that if 
the Government of India are henceforth to intervene in trans- 
ferred subjects only on specified grounds it seems to us inevi- 
tably to follow that the Secretary of State can only do so like- 
wise. The delicacy of inviting Parliament to agree to set any 
hounds to the exercise of its authority was touched upon in 
para. 291 of the Report It seems to us, however, that the 
statutory withdrawal of the Government of India’s authority 
from transferred subjects, except on specified grounds, must 
be definitely recognized as exempting them except on the 
same aforesaid grounds from any responsibility in respect of 
such matters to the Secretary of State and Parliament Trans- 
ferred subjects in a word must henceforth be recognized as 
resting in the main upon a new source of power. 

$. The position as regards reserved provincial subjects 
is more difficult ; and before examining the committee’s hand- 
ling ot it we may explain the conclusions to which our own 
investigations have led us. The provinces have in the past 
been administering some matters, as for example, customs and 
income-tax, in which the predominant interests of the Govern- 
ment of India are beyond question. They have also done much 
work on behalf of the Government of India in such matters as 
the railways and the post office. In respect of these functions 
we may conveniently describe the local Governments as acting 
in the capacity of agents of the Government of India. Be- 
yond tliese matters, liowcver, there has been a wide category 
of subjects in which no attempt has hitherto been made to 
measure either the interest or the inherent authority of the 
provincial^ Governments. In the case of some of them, such 
as the police and criminal justice, there is no denying the close 
interest inevitably felt by the central Government which is 
responsible for the security of India. In other cases, the need 
for maintaining India’s external trade, or of securing uni- 
formity in matters affecting the interests of commerce or 
industry between one part of India and another, has 
operated to give the central Government a close concern in 
ccrtahi other matters in the provinces. In other cases again the 
distribution of {mver between central and provincial Govern- 
ments has rested mainly upon the criterion of convenience. 
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But the effect of section 45 of the Government of India Act, 
1915^ which enacts that “every local Government is iinck/r^ the 
superintendence, direction and control of the Grivcriiur-Gc^ne- 
ral in Council in all matters relating to the government of its 
province,” has been to obscure whatever differences th* kind 
can be traced in all these various cases ; and it therefore be- 
comes a matter of peculiar diiScuIty to define the measure of 
acknowledged authority which the official provincial Govern- 
ments should in any specified case in future enjoy. In the 
past also the purely administrative control provided by section 
45 has been reinforced by, or rather concealed behind, the 
close control over expenditure enforced by the various codes 
which resulted both from the system of divided heads of 
revenue and from the peculiar responsibility felt b}' the central 
Government and the Secretary of State for economy in ad- 
ministration. With the transfer of much of this responsibility 
most' of these financial restraints will disappear, and the 
position will undoubtedly be easier ; but in so far as they have 
been used to mask the administrative control their removal 
makes it only the more important to decide the pdnciples on 
which administrative control vShould in future be exercised. 
We agree with the Committee that in this respect there should 
be a difference between what we may call agency subjects and 
all other subjects which are provincial without being also 
transferred. In respect of the former it clearly must be in 
the competence of the principal to vary or even to withdraw 
the authority delegated to his agent. 

. d In the case of the remaining subjects the relevant 
considerations are more complicated. It is, in the first place, 
clearly desirable to give the provinces a greater field of actioti 
th^n they have enjoyed in the past. Nor would we hn 
inclined to measure their enfranchisement by restricting it to 
“getting rid of interference in minor matters, which might 
very well be left to the decision of the authority which is 
most closely acquainted with the facts” (Report, para. 213). 
We think that more than this is required, if only to enable 
the official provincial Governments to move with reasonable 
freedom in relation to their legislatures. At the same time, 
however, we accept fully and without qualification the pni- 
position that an official provincial government must remain 
amenable to the Government of India and the Secretary of 
State and Parliament in matters in respect of which it is not 
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amenable to its legislature. The scheme of provincial dyarchy 
to which we have declared our adherence in our des[)atch of 
March 5 does not contemplate that in reserved subjects the 
provincial Governments shall be amenable to their legislatures. 
On the contrary they are to remain responsible to Parliament 
for the good aclministration of such matters. Unquestionably, 
however, their aclministration of those subjects will in future 
be conducted under the eyes of a legislature which is more 
representative and will have further opportunities of advice 
and criticism than the legislative councils of the past have 
enjoyed. Although therefore we have proposed certain 
modifications of those features of the Report’s scheme on 
which the committee’s arguments rest, we nevertheless agree 
with them that while the control of the Government of India 
over subordinate official governments in reserved matters 
must remain legally unfettered, it is proper that it should in 
future be exercised with regard, among other factors, to the 
question how far the action of the local Government is in 
accordance with the wislies of its legislature. The assent of 
tlie legislature would of itself be no reason wh}^ the Govern- 
ment of India should allow a local Government’s proposals to 
which it saw strong objection, nor would the dissent of the 
legislature in any reserved subject be of itself a reason why 
the Governor-General in Council should withhold his sanction 
to the provincial proposal ; but in either case the attitude of 
the legislature would be one factor in the situation. We agree 
therefore to the committee’s proposal to recognize it as such 
by a declaration of policy, enjoitiing the Government of India 
in the exercise of their future control of reserved subjects to 
have regard to the general purpose of the Act as declared in 
its preamble. It follows that we accept the proposals made 
in paras. 22 and 23 of the report ; and we draw your attention 
and that of Parliament to the committee’s remark at the con- 
clusion of para. 23 that the declaration of policy which they 
there suggest will likewise affect the exercise of control by the 
Secretary of State on behalf of Parliament 

7. We agree entirely with the committee s remarks in 
para 24. They here go to the root of this difficult problem 
of demarcation. The real difference of which wc have to 
take account is betweeti the matters which are to be handled 
l)y responsible ministers and those matters of which the 
official Governments amenable to Parliament will be in 
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charge. The process of transfer practically removes a subject 
from the direct cognizance of Parliament to that of an Infiiaji 
legislature. The real dividing line is between tran.sftrrred 
subjects on the one hand, and reserved and all- India subjects 
on the other. So long as a provincial subject is not trans- 
ferred, the precise limitation of its boundaries Is not a matter 
of great practical importance ; but as soon as the sn})jc?ct 
becomes transferred and the Government of Indias crminul 
can only be exercised for certain statutory purjioscs the 
question of definition acquires a wholly new importance. The 
labelling of a subject as provincial is to be regarded as a 
convenient means of giving effect to the policy of the Report 
rather than as the beginning of a federal system. In making 
their present proposals for provincial subjects the ciunmittcc 
disclaim any intention of drawing the line which will be 
necessary, or of defining what protection will be reejuired h.m the 
central authority, when reserved subjects are hereafter trans- 
ferred, VVe agree that such definition can only l)e decided 
if and when the question of transfer arises. 

8. With reference to para. 25 of the report we rna\’ 
explain that our proposal to rest the demarcation mainly 
upon budget heads was made before we were made aware 
of the committee’s method of classifying subjects, or the 
explanation given in para. 24 of their report. It would i!i 
any case have been necessary, we think, to supplement the 
list of budget heads by some categorical interpretation of the 
second formula (‘‘subjects which must be administered 
centrally”) which occurs in the memorandum forming 
annexure III of the report; and for that purpose we arc 
content, indeed we prefer, to rely on the committee’s list. 

9. As regards para 26 of the report all wc need now .say 
is that the various departments of the Government of India 
will undertake to prepare the legislation needed to giv^e effect 
to the policy of delegation of control The material received 
from the local ' Governments and already collected from the 
departments should greatly facilitate the recension of the 
statute book ; and we agree that the position will thereby be 
simplified and the new system will start upon a better footing. 
We propose to place an officer on special duty for the purpose 
and to initiate the necessary legislation at the earliest |K>HsiI)le 
moment. 

10. As regards the committee’s proposals in para. 27 it 
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seems to us that, while instructions to the Governor are 
appropriate for the purpose of ref^ulating his relations to the 
ministers and therefore of providing a means for giving effect 
to the Government of India’vS intervention in transferred 
subjects, there is no justification in the case of reserved sub- 
jects for laying the personal responsibility upon the Governor; 
nor would such a course be in keeping with our wish to 
maintain the corporate responsibility of the Governor and Iiis 
Council. The proper course in our opinion would be for the 
Government of India to continue the existing procedure and 
to give orders in reserved subjects when necessary to the 
Governor in Council 

Provincial Legislation. 

1 1. We come now to the proposals for the control of pro- 
vincial legislation. The general aim of the committee has 
been to leave the provinces free to legislate, without previous 
sanction, upon the. provincial subjects, whether reserved or 
transferred, except where these are specially made ‘‘subject to 
Indian legislation.” At the same time they propose to retain ) 
most of the restrictions imposed by the existing sec. 79 (3) of 
the Act, to which they add three further provisions. These 
deal with cases where the proposed provincial Bill affects 
powers expressly reserved by law to the Governor General in 
Council, or amends any provision of certain All-India Acts 
included in a schedule which they suggest, or amends any 
clause of an Act passed by the Indian legislature which by the 
terms of the Act itself is similarly^ protected. Over and above 
these provisions the committee suggest that certain type.s of 
provincial legi.slation, though not subject to previous sanction, 
should be compulsorily reserved by the Governor for the assent 
of the Governor-General ; and that in another class of cases it 
should be optional with the Governor to reserve provincial 
legislation for the same sanction. Finally they propose a 
category^ of matters not regarded a.s ‘‘subject to Indian legis- 
lation,” in which the central legislature should nevertheless 
have power to legislate ; it being open to it in doing so to 
prescribe tliat a provincial council shall not be competent to 
amend such a law without obtaining previous sanctiom The 
committee have put forward a redraft of sec. 79 designed to 
give effect , to their intentions, and have also thrown their 
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suggestions regarding reserved Bills and the fjrocediire 
attendant on reservation into draft form. 

12. We appreciate the aim of the committee to reduce so 
far as possible the categories of provincial legislation which 
will require previous sanction : but as you will have gathered 
from our despatch of March 22, and the memorandum 
therewith forwarded, we are anxious to see the procedure, which 
they suggest if possible simplified. In the first place we feel 
some doubt about the propriety of an arrangement, which 
makes certain provincial subjects ‘‘subject to Indian legisla- 
tion.'* We take the broad view that administrative and 
legislative powers must really reside in the same authority, 
and that any such apparent diversity from this principle, as 
may be thought discernible in the Indian statute book, will be 
found on examination to be due to the fact that the admin- 
istrative powers enjoyed by the authority which is not com- 
petent to legislate are really only delegated. So long as the 
entire administration of British India was held together in one 
whole by the provisions of sec. 45 of the Government of India 
Act, iqiSj an arrangement by which definite powers were 
conferred by an Indian Act upon the provincial Governments 
involved no embarrassment. But with the change of system 
a new situation will be created, and the committee’s proposal, 
which applies equally to reserved and transferred subjects, 
will in our judgment give rise to difficulty. So far as the 
reserved subjects are concerned we lay no special stress upon 
the point, because, as the committee themselves recognize in 
para. 24 of their report, the Government of India’s control will 
in these cases remain unrestricted to any special purposcis. 
We are prepared, therefore, to accept their solution, which at 
all events serves to bring out clearly the ultiiiiate dependence 
of the provincial Governments in their official aspect upon 
superior authority. But in application to transferred subjects 
we cannot think it a suitable arrangement A technical argu- 
ment might be based on the first head-note to the All-Iiidia 
list, read in conjunction with para. 17 of the committee's re|>ort, 
to the effect that the Government of India would have an 
uncontrolled right of directing the administration of any 
transferred subject in respect of which there was an /\ct tipon 
the Indian statute book. That is a position which we have 
no wish to adopt But what wc do feel is that the committee’s 
proposal is inconsistent with the measure of tiefinite rcsi^oi^ 
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sibility which it is our aim to give to ministers. We do not 
think that ministers will feel themselves fully seized of matters 
in respect of which they cannot without superior sanction 
secure legislation ; nor do we like an arrangement which 
throws the main responsibility on the Government of India 
for legislating for certain matters in the provinces, while the 
execution of their policy is in the hands of agents whom they 
cannot appropriately control. Our own purpose was to limit 
the intervention of the central legislature to clear cases of 
necessity. We do not share the committee’s fear that our 
proposed power of legislating in the interests of essential uni- 
formity will impede the growth of a convention of non-inter- 
ference. On the contrary our desire to establish such conven- 
tion will tend to make us strictly watchful against any un- 
necessary uniformity of treatment. We regard the committee’s 
proposal to subject to Indian legislation certain matters in the 
transferred list as clearly going beyond what the requirements 
of uniformity would justify. We recommend therefore that in 
the case of all the transferred subjects the provision ‘^subject 
to Indian legislation” should be omitted : and that as is 
proposed in para. 2i3 of the Report, the right should be re- 
cognized of the Indian legislature to legislate for any provincial 
matter in respect of which uniformity of legislation is desir- 
able. This modification will make it possible to simplify 
the committee’s scheme of legislation in other respects 
as well 

13. Our second change has reference to the schedule of 
Acts wdiich the committee propose to attach to sub-clause (f) 
of their draft We are not sure upon what principle this has 
been compiled. It comprises the chief codes, and the chief 
laws relating to business and property, assurance, interpreta- 
tion, provident funds, ports and lunatics. With a certain 
reservation in the case of ports, it may be said that all these 
are All-India matters, the regulation of which by a ptwincial 
legislature is already subjected to previous sanction by the 
terms of the committee’s proposed sub-clause We feel 
no doubt, however, that the intention of their sub-clause (/) 
is to afford a higher measure of protection to the scheduled 
Acts than would be provided by the more general terms of 
their sub-clause ( h j. Our difficulty rather is that we cannot 
find any sure ground on which to discriminate the treatment 
of the Acts proposed for inclusion in the schedule from many 
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Others which merit equal protection. Several important -‘\cts 
forming parts of the criminal law of the country are not men- 
tioned ; and there are many others which occur to us in con- 
nection with the law of status and civil rights, property, busi* 
^ ness and commerce, which equally ought to be maintained 
upon a uniform basis. While therefore we agree with the 
committee’s idea of defending a definite field of All-India 
legislation from alteration by the provincial legislatures witli- 
out previous sanction, we are not prepared to accept their 
proposed schedule as linaiting the field ; and as will be 
apparent to you from sub-clause f/J which we have included 
in the redraft of sec. 79, appended to our second despatch, we 
should prefer to define the Indian Acts in question by rules to 
be made by the Governor-General in Council. 

14. We take the same view of the committee’s proposals 
for the reservation of Bills (paras. 36-38) as we have alread}^ 
expressed concerning the proposals discussed in para. 12. 
We agree with their purpose and appreciate the advantages 
pf restricting the cases where previous sanction will be re- 
quired to provincial legislation ; but we cannot help thinking 
that their end can be attained by simpler means. We have 
examined this question further since our despatch of March 
22, 1919, was written. We see no need, in the first place, for 
a two-fold category of reservation powers. The effect of 
compulsory reservation (whether prescribed in the statute it* 
self as the committee suggest, or by rule as we were provision- 
ally disposed to think) would he to transfer the power of 
assent in the cases specified from the Governor’s Iiands to tluise 
of the Governor-General. We note indeed that the cr>nimittcc 
suggest that the Governor-General should have iK>\v(a* to 
direct the Governor not to re.serve a Bill ; but (to waive tiie 
question whether this extension of the personal powers of the 
Governor-General would be expedient) we do not under- 
stand how the Governor-General would be in a position to 
give such a direction until the Bill was before him, and we 
think that the provision for it would be largely inoperative. 
We do not think that' the Governor’s powers either need 
or should be circumscribed as the committee suggest 
As we shall show you in due course parak ig, 

S8 and 108, and 30 below) our proposals for dealing with three, 
mkj, (aX (/^) andX^ out of the four categories of cases in which 
the committee recommend compulsory reservation are rather 
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different from the committee's, and go far to obviate the need 
for their proposed procedure. Their fourth category is that 
of a Bill which “contains provisions which have the effect of 
including within a transferred subject matters belonging to 
reserved subjects” [para. 36 (3) (r) of the report]. The com- 
mittee have not explained this proposal otherwise than by 
their reference in para. 37 to “Bills which shift the boundaries 
between reserved and transferred subjects.” We recognize 
that as a matter of administrative convenience, quite apart 
from any question of political development, .some re-adjust- 
ment of boundaries may from time to time be necessary ; 
but inasmuch as dyarchy has its basis in the statutory orders 
of the Secretary of State, we do not i-egard provincial legisla- 
tion as the appropriate means of effecting such adjustments. 
To employ such means would certainly invite the agitation 
for a re-drawing of the frontier, which we strongly deprecated 
in para, in of our despatch of March 5, 1919. 

15. These reasons lead us to conclude that no compulsory 
process of reservation is necessary. It will suffice we think to 
provide, as proposed in para. 23 of the memorandum attached 
to our despatch of March 22, 1919, that the Governor shall 
have a discretionary power of reserving provincial Bills for the 
assent of the Governor-General : and to provide for the 
guidance of the Governor in the exercise of this power by the 
instrument of instructions. VVe have made provision accord- 
ingly in the draft of the instructions which we attach to this 
despatch. 

iCx As the committee point out, there arises the further 
question of the procedure which will follow upon the reserva- 
tion of a provincial Bill. They suggest that if the Governor- 
General so directs, but not otherwise, tlie Governor should 
have power to return the Bill for reconsideration of specified 
amendments. We need not go into the question whether the 
proposed power of direction should reside with the Governor- 
General or with the Governor-General in Council because, as 
already intimated in para. 84 of our finst despatch, we agree 
with the view taken in para. 354 of the Report on constitu- 
tional reforms that the Governor should have this power of 
returning a Bill for reconsideration of particular provisions in 
it, irrespective of any question of first reserving it for the 
orders of higher authority. We think that if the Bill is re- 
turned as a result of 'reservation, it shoiiid be by the personal 
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orders of the Governor-General. There would thus be a double 
power of recommitment, at first hand by the Governor and 
in the event of reservation by the Governor-General. But in- 
asmuch as recommitment by the Governor-General may ob- 
I viate the use of the veto, we think that he should have power 
to recommit any provincial Bill irrespective of its reservation 
by the Governor* We agree that when a Bill is returned for 
reconsideration, the ensuing procedure should, with such 
changes as are necessitated by the foregoing remarks, follow 
the lines suggested by the committee. We doubt whether the 
procedure would be set forth zn extenso in the statute, but we 
suggest that clause ^ (i) of the Bill should be enlarged so as to 
provide the necessary rule-making powers* 

17. The effect of the modifications which we advise in the 
committee’s treatment of the question of provincial legislation 
will be to reduce their proposed four categories of provincial 
Bills (para. 39) to three. Over and above these, however, the 
committee have propounded two further species of provincial 
legislation. In para. 40 they advise that legislation on such 
matters as the diseases of men, animals and plants and the 
destruction of pests should be shared between the central and 
provincial legislatures. In their list of provincial subjects the 
committee record against the items no. 3 — public health, sani- 
tation and vital statistics, no. 9, agriculture, and no. 10, civil 
veterinary department (which reappear as nos. 3, 6 and 7 in 
their transferred list) a remark to the effect that the Indian 
legislature should have concurrent powers of legislation for 
the purpose referred to, although the matters defined in the 
items are not themselves made subject to Indian legislation. 
The committee advise that the Indian legislature should if it 
sees fit include in its legislation on such matters a provision 
debarring the provincial legislature from amending its Acts 
without previous sanction ; in which event the effect is the 
same as if the portion of the field covered by the Indian Act 
had been declared subject to Indian legislation. It seems to 
us that this indeterminate treatment of the question introduces 
a complication which the circumstances hardly justify.* It is 
true that the existing code of defensive laws upon such sub- 
jects will need amplification and amendment as the people of 
India come to appreciate more keenly the advantages of pro- 
phylactic science. But we question whether there will be 
much opportunity for isolated action by individual provinces. 
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The case is clearly one in which the need for defending unin- 
fected areas from the invasion of diseases or pests would justify 
the exercise of the Government of India’s concurrent powers 
of legislation to secure concerted protective action. We think 
it sufficient therefore to rely on the powers which the authors of , 
the Report (para. 212) proposed to reserve to them for such a 
purpose ; and to secure any Indian legislation so passed 
against being impaired by the provincial councils either by the 
terms of the law itself or by prescribing it in the rules proposed 
in para 13 of this despatch. This arrangement would still 
give the provinces an opportunity of supplementing the gene- 
ral legislation and of experimenting in particular directions 
if their peculiar circumstances so required. We therefore do 
not think it necessary or advisable to adopt the method pro- 
posed in para. 40 of the report. 

18. Finally the committee adopt the suggestion made in 
para. 212 of the Report that the provinces should be empower- 
ed to adopt Indian legisla 1 :ion either as it stands or with 
modifications. The proposal of course relates to provincial 
subjects only. We see no substantial value in this arrange- 
ment As you are aware, it is at present open to the Indian 
legislature to enact a general law which can come into opera- 
tion in a particular area only on being notified as in force 
there by the local Government ; and so long as a province 
desires no modifications in the legislation which it wishes to 
apply that is clearly the simplest course to follow. On the 
other hand if the province desires to modify for its own pur- 
poses the text of an exemplar x\ct passed by the central legis- 
lature, it clearly must legislate to do so ; and if the provincial 
legislature is to legislate, then it should do so ab initio with- 
out the central legislature first setting it an example, which in 
any material respect the provincial Governments or legislatures 
might disregard. If a provincial legislature seeks to mould 
its law upon a model supplied to it from outside, it would 
always be open to the Government of India to assist the pro- 
vincial Government with their advice, without going through 
the sterile process of first legislating themselves. We do not 
therefore advocate the proposals made in para. 41 of the 
report. 

ig. It remains for us to annotate our own redraft of sec. 
79 of the Act The changes in sub-sections (t) and (2) are 
consequential on clause (i) of the Bill. Clause (d) of sub*- 
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section (3) is explained by para. 62 of our first despatch. 
Clauses (/?), (c) and (d) need no comment. Clause (e) gathers 
up in one comprehensive clause the matters now covered by 
clauses (/?), (c), (d) and (^) of the existing sub-section (3) and 
also the committee’s draft clause (Ii). Clause (g') is the com- 
mittee’s clause {/) : clause (/) the committee’s clause (/}. Clause 
{k} represents our considered conclusion upon the difficult 
question of legislation affecting religious rites and usages. We 
need not here refer to the lengthy correspondence which has 
passed upon the subject. The committee’s proposals for deal- 
ing with it will be gathered from paras. 1$ (4) and 36 (3) (a) of 
their report Our aim is much the same as theirs, namely to 
give the provinces a greater liberty of action in redressing the 
abuses which often attend the administration of charitable and 
religious trusts ; but the restriction imposed by the existing 
section 79 (3) (e) of the Act is much wider in its scope than 
the provisions by which they propose to replace it VVe have 
to bear in mind that much of the personal law of India is a 
law of status which the individual carries with him irrespec- 
tive of locality. For this reason we seek to retain the previous 
sanction of the Governor-General to any changes affecting the 
fundamental principles of Hindu or Muhammadan law, while 
leaving the provinces free to seek such legislative solution as 
they choose for the difficulties of trust administration which 
have been acutely felt in practice. This statement of our in- 
tentions is, however, subject to what we say in para. 65 below 
regarding our purpose of legislating without delay in order to 
secure certain principles of trust management, while leaving 
the settlement of details to provincial Governments. As re- 
gards our draft of sub-clause (/) we would refer you to para. 
13 above. Since our despatch of March 23, was written we 
have re-examined the language of our redraft of the section. 
It appears possible that an argument in favour of the exten- 
sion of the powers of the provincial legislatures might be based 
on the use" of the word ‘‘ regulating” in clauses (e) and (/*). A 
provincial Bill which materially affected the administration of 
an All-India subject might for example be put forward without 
previous sanction on the ground that- the scope of the measure 
was not wide enough to amount to the ‘‘ regulation” of the 
particular subject. We advise therefore that the phraseology 
of clauses < e) and (/) be assimilated to that pf clauses (5), 
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20. Two more points present themselves before we leave 
this question of provincial legislation. We have already 
expressed our concurrence with the committee’s view that the 
powers of the Government of India to control the administra- 
tion of the reserved subjects, however the exercise of such 
powers in future is relaxed or modified, must remain legally 
unfettered, if Parliament still acknowledges, and requires the 
Government of India to discharge, a responsibility for the 
general well-being of the country. As you are aware, our 
administration has in the past been based to a grdat extent 
upon a number of well-defined principles, some of them 
laid down by eminent predecessors of your own, others evolved 
in the course of long administrative experience in India, 
Some of them, such as the principles of non-interference by 
the State in religious issues, or of non-interference with 
through trade by transit duties, are so well-established that any 
attempt to interfere with them would perhaps command little 
or no general assent in India. But there are others, which, 
however cardinal to our ideas of government, are not regarded 
by Indian opinion as equally axiomatic. The best illustration 
that occurs to us are the principles evolved over a long period 
of years as a result of the labours of many distinguished men, 
on wdiich the land revenue assessment in temporarily settled 
provinces is administered. It has come to be regarded as 
settled policy that in justice to its subjects at large the State 
ought not to forego its share in the unearned increment of the 
land as it vrould do if settlements of land revenue were to be 
made permanent : indeed the ordinary duration of a revenue 
settlement has come to be fixed at the life of one generation. 
On the other hand, out of consideration for the persons most 
directly affected by a new settlement, it is equally well 
established that the enhancement of the land revenue should 
not normally exceed a certain fixed percentage. There is 
indeed a growing tendency to require that this limitation, as 
well as the processes by which the amount of the assessment 
is arrived at, should be embodied in the law and made the sub- 
ject of adjudication by the courts. It is not our present purpose 
to discuss the reasons for and against such a change ; but we are 
bound to ask ourselves whether it is possible or expedient to 
take steps to prevent what we may describe as established 
principles of administration being defeated by provincial 
legislation. We have no desire to subject such legislation to 
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any kind of superior executive sanction : and we recognize 
that there is the certificate power in reserved subjects and in 
any case the veto. But we have to bear in mind that 
Governors accepting office under the new conditions may 
feel some doubt whether what has hitherto been regarded as 
settled policy should not give way to the expressed desire of 
a mainly elective legislature to order things in future other- 
wise ; and we feel that it is highly desirable if possible to avoid 
a situation in which the Government of India are called upon 
to prevent by the use of the Governor-General’s veto a mis- 
taken policy expressed in provincial legislation to which the 
Governor has already assented. The only solution we think 
is to embody in the instructions to the Governor a direction 
that in considering whether projected legislation on reserved 
subjects injuriously affects his responsibility for them, he must 
pay regard to any general principles laid down for their 
administration by the Government of India or the Secretary 
of State. At the same time we recognize it as our duty to 
subject those principles to the strictest scrutiny from the point 
of view of devolution, and to retain for the guidance of 
Governors only those which are of vital importance to good 
administration, so that local Governments may not be fettered 
by minor precepts of efficiency. 

21. In the second place even if the proposed scheme of 
provincial legislation is simplified as we suggest, it will still 
be relatively intricate compared with the present arrange- 
ments. It is desirable to minimise the chances that when 
a measure has passed the provincial legislature the Governor- 
General may still feel bound to veto it, not merely on the 
technical ground that his previous sanction was not .obtained, 
but for the more substantial reason that it runs counter to 
some All-India interest in a manner which cannot be allowed 
and which would have been pointed out if previous sanction 
had been sought There should, in our view, be some means 
of ensuring as far as possible that before legislation is under- 
taken in the provincial council the requirements of the Statute 
and the rules made under it have been fulfilled. We have 
already said that we cannot contemplate any form of previous 
executive sanction. The only alternative is to require that 
before a Bill is considered by a provincial council it shall be 
specially scrutinised to see that it is within the competence 
of 'the council. We think that this duty should be laid upon 
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the secretary to the council, who under the new arrangements: 
should be an officer qualified to undertake it Para. 116 of 
the reforms Report pointed out how largely the practice of 
referring Bills for executive sanction had contributed to the 
maintenance of the present standard of drafting in legislation 
throughout India: and in the conditions of litigation in this 
country it is extremely desirable that the standard should be 
maintained. We think it likely therefore that the new con- 
ditions of legislation in India may render it very desirable ta 
set up some kind of central drafting office, not under the 
orders of the Government of India, which all local Govern- 
ments would co-operate in maintaining to advise upon the 
drafting of provincial Bills. But we do not think that the 
certification of provincial Bills as within the competence of 
a provincial legislature can properly be made the function 
of such a drafting office even if it is created. 

Division of subjects, 

22. Before we examine in detail the committee’s dis- 
tribution of subjects between All-India and provincial, we 
should like to state our views upon a few general points on 
which the committee have not touched, though some of the 
items which they enumerate to a certain extent involve them. 
The first is the question of information, which the committee 
mention in connection with the question of census and 
statistics. We should prefer to dissociate it from any parti- 
cular item and to treat the matter as one of the fundamental 
conditions of a dyarchic system. We have pointed out 
(para. 12 of our first despatch) that such a system can endure 
only so long as it is safeguarded by Parliament, which must 
therefore be in a position to obtain any information which it 
requires whether on a transferred or a reserved subject. The 
authors of the reforms Report (para. 291). took the same view. 
But over and above this ’requirement it seems clear that the 
Government of India must have an unfettered right to obtain 
at any time and in such form as they require any inforriiatkwi 
about the provincial administration, if they are to safeguard 
their own subjects, direct the administration of the reserved 
subjects, guide the Governor in his relations with ministers, 
maintain the public services on their present lines, and ensure 
that sufficient material is forthcoming for the statutory 
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commission. We do not of course intend that the information 
so obtained shall be used for the purpose of executive inter- 
ference to any further extent than the principles which we 
have accepted require : and we h^e already (para. 4) made it 
clear that in transferred subjects such intervention will be 
statutorily circumscribed. Our intention is that the Govern- 
ment of India shall be in a position to express their view^s 
freely and with full knowledge upon provincial administration, 
to advise where necessary, to rely for the enforcement of their 
view mainly upon public opinion and the strength of their 
case, and to interfere only in accordance with the principles 
and in the circumstances which we have already defined. 

23. Connected closely with this last matter is the question 
of inspection and technical advice. The existing system of 
administration involves, as you know, the maintenance at the 
headquarters of the central Government of a number of 
inspecting or consulting officers whose advice, particularly on 
the technical side of the administration, has in the past been 
of the greatest value both to the Governor-General in Council 
and to local Governments. With very limited exceptions 
these officers have had no executive authority over depart- 
mental work in the provinces. They have inspected provincial 
departments and advised the Government of India upon the 
results, and whatever decisions the Government of India have 
come to as a result of their advice have been communicated 
by that Government in orders to the local Government. We 
feel no doubt that this body of consultant and inspecting 
officers will be required in future, though the topics with 
which they are concerned are provincialized or even trans- 
ferred. So far as the All-India and the reserved subjects go, 
no doubt arises. Whatever change ensues in their functions, 
it is clearly necessary to retain, for instance, the Director of 
Central Intelligence, the Director General of the Indian 
Medical Service, the Inspector General of Irrigation and the 
Director General of Archaeology. We feel no doubt that the 
services of the Educational Commissioner, the Sanitary 
Commissioner, the Agricultural Adviser and others will be 
no less necessary, even if the corresponding departments in 
the provinces are in whole or part transferred to ministers. 
Coming changes will no doubt affect profoundly the activities 
of the Government of India departments, and their con- 
sequences in this respect can only be seen after some 
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experience of the new arrangements. It would be premature 
to attempt to forecast them. But without seeking here and 
now to decide exactly what staff will be required for the 
purpose of transferred subjects at the headquarters of the 
central Government we wish to make it clear that some such 
staff will certainly be needed. The function of these officers 
would be to inspect the operations of the transferred depart- 
ments in the provinces, and to report their conclusions to the 
Governor and Ministers as well as to the Government of 
India, and to produce as at present periodical reports 
which would be available to the general public. If they had 
occasion to criticise, their views would be expressed with due 
recognition of the extent to which provincial policy, however 
different from the policy previously pursued, enjoyed the 
support of public opinion in the province. They would in 
short report in the character of professional consultants and 
not in that of official supervisors. We do not propose that 
in the event of intermediate action appearing necessary upon 
their reports the Government of India should issue any official 
directions to the local Government. They would generally 
rely as we have said upon the fact of publicity and public 
criticism : but in extreme cases where remedial action was 
called for we think that they should call the attention of the 
Governor to the defects disclosed, and invite him to use his 
influence and authority with ministers to secure their removal. 

24. The matter of scientific research again is closely 
associated with the questions of inspection and advice. This 
is an important element in the medical, sanitary, agricultural, 
forest and civil veterinary departments and it will figure 
largely in the activities of the proposed industrial department. 
On the educational side it has its counterpart in the central 
Bureau of Education. The committee have proposed to 
treat '‘central institutions of scientific and industrial research” 
as an All-India matter : and in these should be included, we 
consider, not merely the medical and bacteriological labora- 
t^)ries, but the Research Institute at Pusa, the Bacteriological 
Laboratory at Mukhtesar and the Forest Research Institute 
at Dehra Dun. In all these cases there is room for a great 
expansion of scientific research, and central institutions are 
needed for the double purpose of assisting and co-ordinating 
the work of provincial officers, and of undertaking investiga- 
tions which are beyond their scope. None of the provinces 
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is at present in a position to undertake all the research 
required for local purposes ; and while it is desiral^le that the 
major provinces should be encouraged to equip themselves 
better in this respect, we think that central institutions will 
always be required to deal with the wider problems. At this 
point the question presents itself whether' the Government of 
India, keeping in their own hands the direction of such 
central institutes of scientific research, should intervene 
in provincial research for the purpose of preventing overlapping 
or the dissipation of effort on infructuous inquiries. We do 
not propose that provincial research should be hampered by 
any direct control Scientific inquiry; if it is to be real and 
fruitful, must be left as free as possible. We think, there- 
fore, that the results of the central institutes' research 
should be freely available to provincial departments, and may 
Ibe safely left to carry their own commendation with them. 
It may be anticipated that the central institutes will for some 
time to come enjoy the best equipment and the most skilled 
staff : their work should prove itself : and if any provincial 
department persisted in disregarding the results which were 
made available to it, we imagine that the consequences in the 
shape of waste of time and money would be brought home to 
it if not by public opinion at least by the statutory commis- 
sion. We may add that cognate problems,' tempered however 
by the powerful factor of commercial production, present 
themselves also on the industrial side : but it will be more 
convenient to deal with that very important topic as a whole 
in connexion with para. 45 (3) of the committee's report. 

25. We come now to the proposed division between 
All-India and provincial subjects. The committee's remarks 
upon this point in tlie third sentence of para. 13 of their 
report call for some amplification. Every department of the 
‘Government of India laid before them a detailed memorandum 
showing its own relations with the provinces, the nature of 
the cohtrol exercised and the reasons therefor : and we offered 
our Secretaries and Departmental Officers as witnesses 
to the committee in case they desired to elucidate further the 
information so supplied. It was out of the question for the 
Government of India, without knowing what principles of 
demarcation the committee contemplated, or the nature of 
4 lie evidence which they had receiv^ in the provinces, to 
mmk out an entire scheme : :our intention was first to settle 
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principles with the committee, and thereafter to confer with 
them upon their application to details. The pressure of time 
alone made it impossible to adhere to this intention : the 
committee took no secretariat evidence on their return to 
Delhi and no conferences were held. It must not be deduced 
from the committee’s condensed account of what occurred, 
that the Government of India neglected their own part in the 
inquiry or allowed an undue burden to be thrown upon the 
committee. The fact is that the inquiry had perforce to be 
conducted under stringent time limits, and we believe that 
everyone concerned did their best in the circumstances. 

26. One more point requires notice. The committee 
would be the last to claim that their enumeration and 
definition of subject heads has scientific precision ; and 
whatever* time and care were to be expended on refining it, 
the possibility of overlapping, uncertainty or omissions must 
remain. There must therefore in any case be authority to 
determine on wdiich side of the line a given topic falls. If it 
is a question between All-India and provincial subjects, such 
power must reside with the Governor-General in Council : and 
with the Governor personally if it is a question between 
reserved and transferred matters. 


All-India Subjects. 

27. The committee’s All-India list appears to us to be 
generally suitable ; but we desire to suggest certain amend- 
ments of varying importance in the list as it stands, and to 
recommend the addition to it of certain matters which appear 
to us to be clearly of an All-India nature, and of sufficient 
importance to justify their inclusion. 

28. Item /. — This should we think be expanded so as to 
include matters connected with the defence- of India, such as 
ordnance, munitions, censorship, prize courts, etc., which are 
not covered by the committee’s enunciation of personnel and 
works. We recommend the following redraft : — 

“All questions connected with His Majesty’s naval, military, 
and air forces in India, including the Royal Indian Marine, 
volunteers, cadets and armed forces, other than military 
and armed police maintained by provincial Governments.” 
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'H.-A. Ordnance, munitions, censorship, compulsory pur- 
chases, requisitioning, prize courts, registration of mechanical 
transport, etc., for naval or military purposes.” 

29, Item 5, — We doubt if all excluded areas should be 
made an All-India subject but shall make a recommendation 
after further examination of the treatment necessary for them 
(vide para. 84 below), 

30. Item 6 {d ). — We agree with the committee that, 
though railways are essentially an All-India subject, provincial 
governments may well be given a larger voice in the construc- 
tion and working of light and feeder railways within their 
jurisdiction. But the specific proposal to adopt the British 
parliamentary procedure in the case of light or feeder rail- 
ways does not commend itself to us. Methods that have 
arisen out of the special conditions in England wotild not be 
suitable in India. Legislation is ordinarily unnecessary for 
the purpose in view and to have recourse to it would be 
dilatory and expensive. It involves a marked departure from 
Indian tnethods of business that a department of the Govern- 
ment of India acting under the orders of that Government 
should appear as a party to plead its case against the pro- 
moters of a private line before a select committee of the 
provincial legislature with a majority of non-official members. 
It would still be necessary to reserve control over such 
projects by means of the veto, and we are opposed to giving 
an unreal appearance of discretion to the provincial councils. 
The Railway Board whose opinion we attach, are opposed 
to the suggestion. We think that the simpler course will 
be to confine item 6 (d) of the All-India subjects to 

^‘Railways and tramways, except (i) tramways within 
municipal areas, and (ii) light and feeder railways and tram- 
ways.” 

We should then leave those two exceptions as provincial 
subjects, the former transferred and the latter reserved, subject 
to such general principles as the Governor-General in Council 
may prescribe and we should alter item 5 {d) of the provincial 
list accordingly. The legislature of a province would deal 
with Bills for light and feeder lines in the same way as other 
legislation : but there should in our opinion be a standing 
order requiring at least two months’ notice of a motion for 
leave to introduce a Bill on this subject, in order that the 
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Railway Board may have an opportunity of advising the local 
Government regarding it in time. 

31. Item 6 (^).-~ ‘The alternative course to that proposed 
by the committee would be to rely on the well-recognized 
obligation of local Governments to maintain all arterial com- 
munications in a proper state of efficiency. But in view of 
the proposed transfer of the subject of communications to 
ministers that arrangement might entail inspection of roads 
of military importance by the Department of Military Works, 
an arrangement which would be more likely to engender 
friction. We therefore accept the committee’s proposal. The 
subsidiary question whether this should entail any transfer- 
ence of charges will be examined subsequently. As it stands, 
however, item 6 (jb) is not regarded as sufficiently comprehen- 
sive. advise that it be redrafted as follows 

‘^6 \b). Such roads, bridges, ferries, tunnels, ropeways, 
causeways, and other means of communication as 
are declared by the Governor- General in Council 
to be of military importance.” 

32. Item 6 (r). — This should in our opinion be amplified 
as follows : — 

“Air-craft, air-craft factories, aerodromes and landing 
places.” 

33. In items 6 id), 10, and 20 occurs the phrase “declared 
by or under Indian legislation.” In the case of inland watei‘- 
ways, the committee’s intention is that such legislation should 
define the extent to which they are an All-India subject ; in 
the case of ports it should declare those ports which are to 
be regarded as major ports and therefore an All-India subject ; 
and in the case of the production, supply and distribution of 
certain articles, it should lay down the articles of which control 
by a central authority is regarded as essential in the public 
interests In all these cases we accept the main purpose of 
the committee, which is to draw the line between central and 
provincial business ; but we see no reason to undertake legisla- 
tion in order to give effect to it. Rules framed by the ' Secre- 
tary of State will fix the classification of subjects as all-India 
or provincial, and power should be given to the Governor- 
General in Council under these rules to define the extent to 
which inland waterways shall be All-Indian, to declare the 
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major ports, and to notify the articles which are to. come 
within the scope of item 20, To require legislation in these 
cases would not only be inconvenient and productive of 
serious delays, but would also impose on the Indian legisla- 
ture a function which has never belonged to it and which it 
is not well qualified to discharge. We may take this 
opportunity of specifying the ports which we propose that the 
Governor-General in Council should declare to be major 
ports. We think that Calcutta, Bombay, Karachi, Aden, 
Rangoon and Madras should be declared to be major ports 
and that for special reasons Chittagong and Vizagapatam 
should also be so treated. Tuticorin would then be the largest 
of the minor ports, and it is quite possible that either there 
or at Cochin there may be such development as to require 
that they also should hereafter be treated as major. 

34. Item 8 should be amplified to read as follows : — 

“Lightships, beacons, buoys, and lighthouses (including 

their approaches).” 

35. In item // we would add after the word “telephones” 
the words “and wireless installations ” In item 12 we would 
substitue “taxes on income” for income-tax.” The term income- 
tax has a restricted meaning, and it should be made clear that 
the central Government of India will reserve for itself not 
only the existing tax known as income-tax but all taxes on 
income. The excess profits duty, for example, which has 
recently been introduced would not be covered by the entry 
in the committee’s list, but it clearly should be classified as 
an All-India subject 

36. It is not clear what articles the committee had in 
mind when they framed their definition of item 20. We 
understand that this entry was not intended to cover the case 
of munitions, which would come under item i ; nor yet stores 
(though these have not been separately provided for), but 
was meant to embrace such articles as cinchona, the produc- 
tion of which the Government of India now contemplate 
taking under their sole charge. We would accept the entry 
with the amendment suggested in para. 33 aboVe, but would 
divide it into two parts as follows : — 

20. Control of production, supply, and distribution of 
any articles, in respect of which control by a 
central authority is declared by the Governor- 
General in Council essential in the public interests. 
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20-^. Control of cultivation and manufacture of opium 
and sales of opium for export 

37. Item 28 requires some modification in regard to 
railway police. The position of the railway police differs 
from that of the ordinary civil police in only two important 
respects. The first difference is that owing to the fact that 
railway administrations are not co-terminous with provinces 
it is in many cases convenient to give the railway police of 
one province jurisdiction over a special section of railway 
lying within an adjoining province. The second difference is 
that the cost of the railway police is divided between provin- 
cial Governments and the railway administrations. We would 
deprecate any change in the existing position, and would 
resist any proposal which has the appearance of placing the 
organisation and control of the railway police to a greater 
extent than at present in the hands of the Government of 
India. All that is required is that the jurisdiction and cost 
of the railway police should be made an All-India matter* 
We recommend therefore that the words “so far as jurisdic- 
tion and cost are concerned” be added to item 28. 

38. We feel that item 30 as it stands does not fully cover 
the case of medical research. The Government of India 
maintain a bacteriological staff for enquiries connected with 
public health, and in addition to maintaining a central 
research institute they also provide part of the staff of some 
provincial institutions. They further administer the Indian 
Research Fund. We suggest that the words ^'Central agency 
for medical research and” should be inserted at the beginning 
of the entry. 

39. Item 33 . — While we agree that archaeology should 
be classed as an All-India subject, we are anxious to consult 
the Government of Madras before we definitely recommend 
that the provincial archisological establishment should be 
taken over by the Government of India. The position of the 
ofificers of the provincial department will be affected by this 
change, and we think it right that the local Government should 
be given an opportunity to express their views before a final 
decision is taken. The committee’s remark that the Govern- 
ment of India had suggested that archaeology should be class- 
ed as an All-India subject is not quite accurate. The sugges- 
tion was a departmental one but we think it was right in 
principle. 
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r *40. . The entry in the remarks column opposite item 36 is 
one which, as we have already said, should in our opinion be 
of universal 'application. VVe think it absolutely necessary 
that the Government of India both as the agent of Parliament 
and in its own interests should be in a position to demand returns 
and information on any subject in , any form required. This 
was ’ recognised in para. 291 of the Report, and we recom- 
mend that the point should be ■ freed from all doubt by the 
insertion of a definite provision to this effect in the rules to be 
framed by the Secretary of State. 

41. We come now to the omission from the All-India list 
pf matters which in our judgment are too important to be rele- 
gated without specification to the committee’s residuary item 
^0. After z/mj “ Relations with native states” we suggest 
an entry ‘‘Political charges.” There are various charges of a 
‘political nature, for example, political pensions, which do not 
affect our relations with Indian states, and all of which are of 
an. AlUndia nature. It seems advisable that such charges 
should be definitely included as an All- India subject. 

42. Another matter of a political nature which finds no 
place in the list is that of State prisoners. There are three 
regulations for the confinement of State prisoners, vis.j Bengal 
Regulation III of 1818, Bombay Regulation XXV of 1827 
and Madras Regulation II of 1819, besides certain ancillary 
ones. The detention of any person as a state prisoner under the 
Bengal Regulation requires the orders of the Governor-General 
in Council, while for detention under either of the other two re- 
gulations the orders of the Governor in Council concerned are 
sufficient Though the Governments of Madras and Bombay 
thus theoretically enjoy full powers under their respective re- 
gulations, the Government of India could not under modern 
conditions allow these powers to be exercised without reference 
to them. We propose, therefore, to include this subject after 
item 2J in the All-India list 

43. Item 4 is probably intended to cover only the general 
administration of territories other than the provinces included 
ill the schedule. The Andaman Islands occupy a somewhat 
special position. Their problems are those of penal rather 
than of general administration, and we propose to include them, 
together with the Nicobars, which are in practice administer- 
ed from Port Blair, as a separate subject, which might suitably 
be included in the list after item 
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44. It is also desirable to provide for the possibility of 
re-distributions of territory affecting provincial . boimdaries 
which may follow the introduction of the new regime. Such 
re-distributions are clearly a matter which must be regulated 
by the Central Government. This will also necessitate the 
retention of power to declare the laws in force in the new areas. 
We recommend that an entry should be made in the Alhindia 
list Territorial changes other than intra-provincial, and. decla- 
ration of laws.” 

45. One notable omission, however, from the All-India and 
provincial lists is the subject of stores, with which stationery 
is closely connected. The classification of this subject presents 
peculiar difficulties. We do not desire to see it made wholly 
All-Indian, while it is clearly undesirable to make it entirely 
provincial. Competition between local Governments would 
undoubtedly tend to raise prices, and provincial stores depart- 
ments could not afford the same stimulus to industrial deve- 
lopment as a central department which was in a position to 
place large orders with single firms and thereby could enable 
them to compete successfully with foreign producers. Any 
division of the subject, however, is impossible without detailed 
investigation. We propose therefore, as recommended in para. 
196 of the Industrial Commission’s report, to appoint a. com- 
mittee as soon as possible to examine the extent to which 
decentralisation in regard to stores will be possible pand in 
the meantime we suggest that stores and stationery be added 
to the All-India list after item 20, on the understanding that 
such measures of decentralisation as are found by the Governor- 
General in Council to be advisable will be introduced as .§0011 as 
possible. Government printing shoulii also find a place in both 
the all-India and provincial lists, so as to provide for both 
central and local Government presses. 

46. Food-supply is another topic requiring notice. Recent 
experience in India has proved the necessity of making the 
regulation of food supply an All-India subject. The point is 
one which hardly calls for argument; it is sufficient to' say 
that in times of shortage, such as this country is no\v passing 
through, it is essential that the Government of India should 
be in a position if necessary to centralise control of all food 
supplies. The same need has been felt in the case of fodder, 

, fuel and other articles. The central Government is the only 
authority which can adjudicate upon the competing -meeds of 


403 



TtiE INDIAN dONStiTUTlON. 


the various provinces ; and we feel strongly that it should be 
able to regulate inter-provincial trade in them at any time. 
We propose that such regulation should be definitely recognis- 
ed as an All-India subject and that the following item should 
be added to the All-India list 19- A. “Regulation of food sup- 
ply, fodder, fuel, and trade generally between provinces in 
times of scarcity.” 

47. Pilgrimages beyond India are clearly a matter which 
does not come within the sphere of any local Government, 
The most important is the Hajj. We would add such pilgri- 
mages as an entry in the All-India list after the existing 

26, 

48. Government of India records and the Imperial Library 
are also topics which find no mention. Both'^are All- India 
subjects, and should be added as a joint entry 30- .d after the 
existing item jo. 

49. Government of India buildings should also find a 
place in the All-India list, and may be inserted as item jo-B, 

50. Another matter of sufficient importance to be included 
in the All-India list is the regulation of ceremonial, including 
titles and orders, precedence and darbars, and civil uniforms. 

51. Provision should also be made for the regulation on 
uniform lines as an All-India subject of the higher language 
examinations. 

52. The last addition which we desire to make to the All- 
India list is the Government servants’ conduct rules. At pre- 
sent tl:^e conduct of Government servants is regulated by rules 
issued by the Governor-General in Council. It is clear that in 
the case of the All-Incfia services the Governor-General in 
Council must continue to regulate the conduct of officers. We 
feel that it would be very undesirable to have one rule of con- 
duct for the All-India and another for the provincial and sub- 
ordinate services. The maintenance of the present integrity 
and high standards of the services is an All-India interest. 
We consider therefore that the conduct of Government servants 
generally must be made an All-India subject, and we would 
add it after the existing item J/. 

53. One onerous responsibility of the Government of 
india during recent years has been the watching and ‘ handling 
of political activities throughout the country. ^ These have 
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had the widest jx^ssible range, from proceedings which are 
covered by the criminal law to others which lie well within the 
limits of orderly and constitutional activity. The subject 
ramifies broadly and includes not merely matters like passive 
resistance or organized agitation which may at any moment 
call for intervention, but also organizations which are primarily 
non-political, such as boy-scouts, civic guards, volunteQT samt^ts 
. and proceedings like strikes and picketing in the industrial 
field. We feel that while the central Government which is 
ultimately responsible for the peace of India cannot but feel 
a close interest in such matters, the actual handling of them 
must be to a great extent committed to local Governments’ 
hands. We think it better not to attempt to gather them up 
in any comprehensive definition as an item in the All-India 
list, but to treat them as sufficiently covered by the committee’s 
item 

Provincial Subjects. 

54. We turn now to the list of provincial subjects. Our 
comments upon the All-India list will have suggested that 
here also our criticisms are mainly on points of detail. There 
are, however, a large number of these in regard to which we 
desire to make suggestions. 

55. From item i we propose the omission of all words 
after 'Gantonments Act.” Our reasons will appear from 
para. 109 below in which we discuss the transfer of this 
subject 

56. Item 2 , — While we accept the proposal that medical 
administration should be provincialized, we consider that the 
last . five words of this item should be removed and added at 
the end of item ^2. Our reason is that we are strongly of 
opinion, on grounds that we shall develop later in this despatch, 
that medical education should be made a reserved subject ; 
and the other matters included in item 2 will be all transferred, 
while those composing itein ^2 will be reserved. Our atten- 
tion has been called to the point that the subject of leprosy, 
which would come under medical administration, is clearly 
a matter in which the Indian legislature should have power to 
legislate for the whole of India. We agree ; but we consider 
that the point is covered by the proposals made in paras. 1 2 
and 17 above. 
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57. It is doubtful whether item j would include the 
subject of pilgrimages. We have pointed out in para. 47 
above that pilgrimages beyond India should be made an 
All-India subject, and we would like to see pilgrimages within 
India made a provincial subject and included as a new 
item j- A, 

58. The question of the powers to control in regard to 
education which should remain vested in the Government of 
India is a matter of great difficulty. We shall discuss the 
whole question of the treatment of education in connection 
with the transferred subjects, and here we desire to make only 
three suggestions. First, we think that after the words 
‘‘Benares Hindu University’’ in item 4 (/) there should be 
added thei words “and such other new universities as may be 
declared to be All-India by the Governor-General in Council.” 
We feel that some such provision is desirable, as it is possible 
that other universities closely resembling the Benares Hindu 
University may be constituted in future. Secondly, after 
“(2) Chiefs’ Colleges” we would add “any institutions main- 
tained by the Government of India.” Our last comment is 
contingent on what we say hereafter as to the treatment of 
higher education and will be disposed of if our views upon 
that topic are accepted. We feel that the period of five years 
during which it is proposed to give the Government of India 
legislative powers with regard to the Calcutta University and 
the control and organization of secondary education in Bengal 
is not sufficient. The changes proposed by the Calcutta 
University Commission are so far-reaching that a considerable 
period must necessarily elapse before they can be brought 
into effect and a much longer period before their results can 
be judged. In the event therefore of the transfer of higher 
education to ministers (a course which as we shall show you 
we do not advise) we should propose that for the words “for 
a period” down to the word “operations” the following should 
be substituted : “up till the time when the recommendations 
of the first statutory commission are carried into effect.” 

59. Regarding items 5 {b) and $ [d] in the, provincial list 
we would -refer you to what we have said in paras. 31 and 30 
above. 

60. Item 6 appears ,to us to require both expansion and 
amendment. We propose that the following should be sub- 
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stituted for it; ‘‘Control of water supplies in rivers, streams 
and lakes, irrigation and canals, drainage and embankments, 
water storage and water power, subject to such rules in regard 
to technical scrutiny and financial sanction as may be pre- 
scribed ” The additions which we suggest in this item are 
justified by the necessity of retaining control over all water 
supplies in .order that these may not be dissipated and 
rendered useless for purposes of industrial development, irriga- 
tibn, etc. Our objection to requiring legislation in such cases 
has already been explained in para. 33 above. . 

61. The treatment of land revenue administration {item 7) 
is of special importance. We are prepared to agree to the 
entries proposed by the committee under this head, but the 
land revenue administration is so vital to the welfare of the 
whole country that the Governor-General in Council must 
continue to regulate it by general principles which like others 
of the kind the Governor would be required to take into 
account in dealing with proposals for legislation. We have 
referred to this matter at greater length in para. 20 above. 
The disposal of crown lands and alienation of land revenue 
are subjects which must continue to be a special concern of 
the Government of India and in regard to which such general 
principles would necessarily be laid down for the guidance of 
local Governments. After item 7 we would insert a new item 
7- A, “Management of State properties.” 

' 62. As regards the committee’s explanatory note with 

reference to items p and 10 in the provincial list we may 
refer you to para. 17 of this despatch. Our views are sup- 
ported by the experience of the military authorities as to the 
need for co-ordinating the action of provincial Governments 
in this matter of defence against contagious or infectious 
animal disease. 

63. Item 14 . — The procedure proposed by the committee 
for the acquisition of land for industrial purposes would be a 
new departure so far as India is concerned : and we cannot 
recommend it. We think that the procedure by private Bills, 
far from facilitating the development of industry, would posi- 
tively impede it It would involve expense and delay and 
the risk of improper influences. . Moreover in cases where the 
Government of India themselves desired to promote an 
industry, it would be open to the same objection’ as The pro- 
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posal already discussed in para. 30. Nevertheless we recog- 
nise that our present law is not sufficiently liberal We pro- 
pose forthwith to examine the practicability of amending it 
by specifically extending its scope to cover applications on 
behalf of industrial enterprises, accompanied by safeguards 
such as those proposed by the Industrial Commission, and by 
bringing such applications under the cognizance of the 
legislature. 

64. Item 16 would give the provincial legislatures pow6r 
to alter without previous sanction the jurisdiction of the civil 
courts. Changes may possibly be made which will re-act not 
merely cm the public but on the High Courts and the Privy 
Council, but we are prepared to face this contingency. We 
think that in addition to matters relating to the constitution 
of High Courts, matters relating to the constitution of Chief 
Courts and the Courts of Judicial Commissioners should also 
be excluded. The definition of the item as a whole seems 
capable of improvement and we suggest the following 
redraft : — 

“The administration of justice, including the constitution, 
organization and powers of courts of civil and criminal juris- 
diction within the province other than a High Court, a Chief 
Court or the Court of a Judicial Commissioner, but subject to 
Indian legislation as regards courts of criminal jurisdiction.” 

65. We have some difficult}^ in accepting ip and 22 
as they stand. The revision of the law in regard both to 
court fees and to religious and charitable endowments is at 
present under the consideration of the Government of India. 
A Bill relating' to religious and charitable endowments has 
been approved by your predecessor and but for the war would 
have been introduced in the Indian legislature. We are 
anxious that the legislation on both these subjects should be 
passed before the reforms take effect, and shall make every 
effort to ensure this. We recommend therefore that, for the 
present, item ip be made provincial “subject to Indian legisla- 
tion,” which involves the omission from the definition of all 
words after “legislation,” and that item 22 stands as at present 
on the understanding that the forthcoming Indian Act upon 
the subject will be secured from alteration by rules under our 
proposed section 79 (3) (t), 

66. The inclusion of. the subject “development of indus- 
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tries” (by which we mean, and obviously the committee 
meant, manufacturing industries) in the provincial list alone 
would have the effect of debarring the Government of India 
from undertaking the direct development of any industry. 
This is a position which we cannot accept The subject of 
industries is of great importance and we reserve our discussion 
of it as a whole until we come to deal with the transferred 
subjects. But to anticipate for a moment the conclusions to 
which our examination of the question has led us, we propose 
that the development of industries should come within the 
sphere of both the central and the provincial Governments. In 
the All-India list we would add the following entry after 
item 22 : — 

See No. 24 : — Provincial. The fact that the development of any 
industry or any industrial research is'being taken up by the Government 
of India will not prevent local Governments from also taking it up (No, 
22-A. The development of industries including industrial research.) 

and in the provincial list we would alter ite7n 24. as follows : — 

Vide All-India list no. 22-A. Development of industries, including 
industrial research. 

67. From item 26 we would omit all the words after 
‘‘articles.” There is no need to give provincial Governments 
any power of regulating either the export from or import 
into India of adulterated articles in which behalf the customs 
legislation of the central Government affords all necessary 
powers. 

68. In item 28 for the reasons given in para. 33 above 
we suggest that the words “by the Governor-General in 
Council” should be substituted for the words “by or under 
Indian legislation.” 

69. In item 2p for similar reasons we would insert 
after the word “declared” the words “by the Governor-General 
in Council.” 

70. In item for the reasons given in para. 37 above 
we would insert the words “the jurisdiction and cost of” 
between “than” and “railway.” 

71. In respect of item j/, the only comments which we 
have to* make concern the subjects of poisons and cinemato- 
graphs. The import of poisons should we consider be subject 
to Indian legislation. We have recently passed an Act which 
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provides for the certification of films and are only awaiting 
the views of local Governments on certain points of detail 
to bring it into operation. This certification will not, and 
without great inconvenience to the trade could not, be placed 
upon a provincial basis. It must, we think, be regulated by 
the central Government, and we propose therefore that at the 
end of item j/ (f) there should be added the words “subject 
to Indian legislation in regard to certification.” 

72. In/to;^j2we consider that after the word “news- 
papers” the word “books” should be inserted. 

73. In item 36 after the word “prisons” we would, in 
view of the Prisoners Act, add the word “prisoners.” 

74. In item J7 we would suggest the addition of the 
words “and cattle trespass.” 

75. To the exceptions made in item jp .should be added 
after “Indian Museum” the words “Imperial War" Museum.” 

76. Item relates to the questions of franchi.ses and 
elections. In our next de.spatch we shall ask you* to decide 
whether the franchises settled by rules under the Government 
of India Act are to be regarded as open to revision at the 
wish of the various parties, or as fixed for the period previous 
to the first statutory commission. In the latter case thfe item 
should disappear. In the former case the reference to Indian 
legislation should go out, inasmuch as it is not the intention 
that the Indian legislature or the provincial legislatures should 
have power to alter rules made by the Secretary of State 
in Council and laid before Parliament 

77. The reference to Indian legislation in item 43 
appears to us to be too wide in scope. As we have explained 
in para. 44 et seq. of our despatch of March 5, 1919,. our view 
is that the All-India services should be regulated by legislation 
in Parliament We consider that these services are entitled 
to have their conditions settled beyond the possibility of 
alteration by any authority in India. Within the fundamental 
limits so prescribed the control of the All-India services is 
already an All-India subject {item jy) ; which arrangenienl 
will of course not preclude the local Governments from 
determining the day-to-day administration of such services 
as are under their orders. The case is an excellent example 
,of the thinness of the dividing line between reserved and 
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some All-India subjects, but inasmuch as the scheme requires 
that the item should figure on one side of the line, we have 
no doubt on which side it should remain. Item if.j should 
accordingly read “Control of the public services other than 
the All-India services, serving within the province, .subject to 
Indian legislation.” 

78. "item 44. does not go quite far enough. We would 
substitute for it the following : — 

“Sources of provincial revenues not included under 
previous heads, whether {a) taxes included in the schedule of 
additional provincial taxes or (^) taxes outside this schedule 
in the case of which the prior sanction of the Governor- 
General in Council has been obtained to the necessary 
legislation.” While for clearness’ sake we prefer this redraft, 
we admit that inasmuch as such taxes can only be imposed 
by law our redraft of sec. 79 (3) (a) of the Act goes far to 
render (d) unnecessary. 

79. The limits of provincial borrowing, like other points 
in the scheme, will be determined by rules made by the 
Governor-General in Council with the sanction of the 
Secretary of State in Council. If it is held that such rules 
cannot empower the provincial governments to hypothecate 
their revenues for the service of a loan, they should be 
enabled to do this by Indian legislation which should not 
be open to alteration by the provincial councils. Item 45 
should therefore read “Borrowing of money on the sole 
credit of the province subject to such rules as are made by 
the Secretary of State in Council.” 

80. We do not understand item 46. In para. 48 of their 
report the committee refer to this as a subject which cannot 
in itself either be reserved or transferred ; but to us it does not 
appear to be a subject in the same sense as every other item 
in the list is a subject. The committee have possibly inserted 
this entry in order to forestall the argument that the insertion 
of penal clauses in a provincial Bill ipso facto makes tip Bill 
an All-India subject by bringing it within the scope of criminal 
law (All-India item 27). We sympathise with the committee’s 
object but we would prefer to see it effected by some other 

■ means, such, for example, as an entry in the remarks column 
opposite item 27 the. All-India list We would -strike out 
the proposed iteifi 46 of the provincial list on the ground that 
there is no real substance in it 
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8 1. There are only two items which we desire to add to 
the provincial list The one is “Provincial records and 
libraries” and the other “European cemeteries and historical 
monuments and memorials.” Both might suitably be insert- 
ed between the existing items jp and 40. European 
cemeteries still in use and some disused ones would come 
under ecclesiastical administration (iVll-India zVm ji) but 
many old grave-yards throughout India would not do so, while 
places such as the Residency at Lucknow and the Memorial 
Gardens at Cawnpore with which are associated national 
memories are nowhere specially included. They might, unless 
provided for, be treated as gardens and be transferred to 
ministers’ hands. Such memorials must certainly remain the 
peculiar care of the official Government and we propose to 
include them as a provincial reserv^ed subject 

Transfer of Subjects, 

82. At the outset of their proposals for the transfer of 
subjects the committee, in fulfilment of a pledge given by the 
Government of India to the Government of Madras, record 
the formal objections taken by that Government to any pro- 
posals involving a division of functions. They note also the 
reservations or qualifications with which the Governments of 
Bombay and the Punjab and the Chief Commissioners of the 
Central Provinces and Assam placed proposals for those 
provinces before them. Our despatch of March 5 explains 
that before concluding in favour of the scheme ’of provincial 
government proposed in the Report we carefully weighed 
the objections taken to the division of functions by certain 
local Governments ; and on the present occasion we may be 
content therefore merely to draw your attention to these 
dissents. In paras. 45 to 47 of their report the committee go on 
to deal with particular items in the transferred list. We shall 
reserve our remarks upon these for subsequent paragraphs. 

S3. Para. 48 of the report discusses certain matters which, 
as the committee say, cannot themselves be either reserved or 
transferred. As regards the first two of tliese, the public 
services and the provision and distribution of financial supply, 
we shall explain our views in dealing with sections IV and V 
of the report As we have said, we do not clearly understand 
the purport of item (3) relating to the ‘imposition of punish- 
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ments’ and for the reasons given in para. 8o above do not think 
it necessary to preserve the item in the provincial list Item 
(4) relates to any matter which, though included within an 
All-India subject, may be declared by the Governor-General in 
Council to be of a purely local or private nature within the pro- 
vince. We have no objection to such a provision although no 
good illustration readily occurs to us. We think it likely that 
any given case would be sufficiently cognate either to some 
reserved or transferred subject to leave little doubt as to the 
category into which it should fall, and the Governor’s interven- 
tion under para. 239 of the Report should be necessary only in 
the event of a difference of opinion which ordinarily need not 
arise. 

84. Item 5 in the All-India list proposes to treat as an All- 
India subject all areas excluded from the general scheme of 
the report, and paras. 49 and 50 of the committee’s report 
explain their views as regards some of these areas, and the 
effect upon their own proposals for the transfer of certain sub- 
jects in the provinces concerned. The treatment of backward 
tracts was not a matter directly falling within the terms of the 
committee’s reference, although it was inevitable and proper 
that they should incidentally take cognizance of it. Their sug- 
gestions, however, do not deal with all the tracts for which it 
is necessary to make special provision ; and the more conveni- 
ent course, we think, will be to reserve this section of the 
problem, regarding which we have been in communication 
with the local Governments, for a separate despatch, rather 
than to overload the present one with a discussion of the 
various points of detail involved. Simultaneously we shall 
discuss the arrangements to be made for Assam. 

85. The difficult question referred to in para. 51 of the 
committee’s report really belongs to the discussion of the 
report of the franchise committee ; and we shall deal with it 
when we discuss their report. 

Powers ok the Governor. 

86. In section III, part 2, of the report the committee 
discuss the powers of control in transferred subjects to be 
exercised by the Governor in Council or by the Governor ; and 
the conclusions which they have reached do not seriously differ 
from our own, as intimated to you in our despatch of March S* 
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The committee (para. 55) support our conclusion that the 
Governor in Council cannot with advantage be brought direct- 
ly into the administration of transferred departments. We 
entirely agree with the committee (para. 58) that a double 
responsibility will rest upon the Governor, the proper discharge 
of which will require that he should have power to intervene 
in transferred subjects on either of two grounds — 

(/) for the protection of the reserved subjects, and 
{ii) for the protection of the special responsibilities, un- 
connected with any particular subject, which are 
laid upon him by his instrument of instructions. 

This conclusion was anticipated in the remark in para. 83 
of our first despatch that “ under his instrument of instructions 
the Governor will have certain peculiar responsibilities which 
are not identified with the reserved subjects.’^ In either case 
the Governor will be discharging a duty which he owes to the 
ultimate authority of Parliament and it must be open to the 
Government of India in the exercise of their responsibility to 
Parliament to direct and control him in such cases. 

87. To provide for the former case the committee fpara. 
60) sketch out a procedure which is in general accord with the 
proposals in paras. 102 and 104 of our first despatch. In 
para. 60 (8) they go rather further than we had proposed in 
the direction of empowering the Governor to take emergency 
action during an inten*egnum between two ministers ; and in 
such an event we consider that it should be the Governor 
himself, and not the official half of the local Government, 
which should take charge of the ownerless portfolio. On the 
other hand, they omit to carry matters to the ultimate test 
by providing for the possible retransfer of a transferred subject, 
in order to end insoluble disagreement between a Governor 
and his ministens. We regard the proposal made in para. 102^ 
of our despatch as affording the only answer to the inevitable 
problem which presents itself during the period of transition, 
that is to say, the problem of what is to happen if ministers 
and legislature are bent upon a course of action to which the 
Governor, guided by his instrument of instructions and acting 
under such directions as he may receive from superior autho- 
rity, feels it impossible to assent To our mind this is the 
ultimate test of dyarchy ; and the cardinal assumption, made 
in para 12 of our first despatch, that the authority of Padia- 
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ment must remain paramount over both halves of Govern- 
ment, forbids us to answer it except by providing for a 
possible retransfer. 

88. Para. 6i of the committee’s report goes to reinforce 
the proposals made in para. 40 of our first despatch. In para. 
63 the committee suggest material for rules of the kind for 
which we proposed to provide in para, 13 of the memorandum 
forwarded with our second despatch. We accept clause (i) 
of the committee’s proposals, and likewise clause (2) (a) which 
accords with para. 104 of our first despatch. As regards sub- 
clause (2) (I?) we prefer, as we have already said in para, 10 
above that in reserved subjects the orders of the Government 
of India should be addressed to the Governor in Council. As 
regards sub-clause (2) (r) we think that it should be for the 
Governor, as we have just observed, to decide any doubtful 
question of jurisdiction but that once the jurisdiction has been 
decided the substantive decision should not be that of the 
Governor in person but either that of the Governor in Council 
or that of the Governor and ministers, subject in the one case 
to the Governor’s powers under section 50 of the Act and in 
the other to his power of overruling his ministers. We hope, 
however, shortly to present to you a draft of the rules which 
we suggest for regulating the procedure in all these cases. 

89. We come now to the important matter of the instruc- 
tions to the Governor. At the outset we wish to make it clear 
that we regard these as the appropriate means of affording the 
Governor guidance in the comparatively delicate matter of his 
relations with ministers. They measure the extent to which 
the ministerial portion of the Government is to be regarded 
as still coming short of a purely constitutional position. They 
are the means by which the discretion of the ministers and 
legislatures is still to be regarded in some respects as tempered 
by the need for securing that the wishes of Parliament in vital 
matters are not disregarded. But they are inappropriate for 
regulating the attitude of the Governor in Council, who, inas- 
much as he cannot properly receive instructions from the legis- 
lature, must remain amenable, if necessary in the least particular, 
to superior authority. The committee’s proposals in para. 
67 accord with the intentions of the reforms Report. As re- 
gards clause (i) we should prefer as in the existing Act to 
adopt the phrase safety and tranquillity ” inasmuch as the 
term peace ” is really included in “tranquillity” ; and would 
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include a reference to the need of • mitigating religious animo- 
sities before they reach the point at which they express them- 
selves in violence. Items (2) and (3) we accept as appropriate 
and sufficient. With reference to item no. (4) we would refer to 
para. 49 of our first despatch. So long, however, as the ex- 
pression proposed by the committee is included only in the 
instructions, which it will be left to the Governor to interpret, 
we see no harm in the adoption of their phraseology. As 
regards their additional suggestions, we recognize clearly the 
need for securing Muhammadan education ; but we consider 
that the proposed injunction should be so extended as to ensure 
that the Muhammadan community get their fair share of all 
increased facilities. In sub-clause (2), which is designed for the 
protection of mission interests, we should prefer to lay down 
that no changes such as those referred to in the clause should 
be adopted “which are inconsistent with educational interests.” 
We entirely agree that due provision must be made for the 
education of the depressed and backward classes ; but we can 
see no sufficient reason for confining the scope of such an 
admirable injunction to the single presidency of Madras or to 
the interests of mere education, 

90. While, however, we approve the committee’s pro- 
posals generally we feel the situation requires something more. 
As we have said in para, no of our first despatch we 
are anxious that the Governor’s instrument of instructions 
should make it clear that he is to use his powers “resolutely 
to prevent any deleterious lowering of the standards and 
ideals of administration which they (the Governor in Council) 
hold in charge for Parliament” We should like to launch 
this vast experiment of constitutional changes in India with a 
cleat and unmistakable declaration of the lines on which we 
hope and intend that it shall be conducted. In Appendix 
II to this despatch we attach a draft in which we have tried to 
develop our ideas of what the document should be. It will 
be plain to you that we think the unprecedented situation 
requires a pronouncement differing both in contents and in tone 
from any colonial precedents and carrying with it something 
of the authority attaching in India to a Royal proclamation. 

Transferred List. 

91. The subjects proposed by the committee for transfer 
are shown in the list in section III — 3 of their Report. We 
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consider that the list regarded as a whole is a good one and 
calls for comparatively little criticism. But there are a few 
matters of the first importance in regard to the treatment of 
which we find ourselves in disagreement with the committee, 
and some others of lesser moment on which we desire to 
offer comments. 

92. Item 2 , — We assent to the transfer of medical adminis- 
tration with the exception of medical schools and colleges 
which, for the reasons given in para. 107 below, we think 
should be treated as a reserved subject^ and brought into close 
relation with the committee’s item ^2 in their provincial list. 

93. The committee’s attitude towards the very difficult 
question of education {item is succinctly indicated in para. 
45 (i) of their report. The};^ received various suggestions for 
the division of the subject of education, but came to the 
conclusion that any partition was unsound and unworkable : 
and they have contented themselves therefore with leaving 
European education as a reserved subject and transferring all 
the rest including university, technical and secondary educa- 
tion to the control of ministers. They propose, however, to 
exclude the Flindu university at Benares and also Chief’s 
colleges, which by this means become an All-India subject 
{item jg oi the All-India list); and they advise that new 
universities, the extra-provincial jurisdiction of universities, 
and in the case of Bengal and for a period of five years only, 
the Calcutta University and also secondary education gene- 
rally should be subject to Indian legislation. They add that 
legislation regulating the constitution or functions of a 
university should be subject to compulsory reservation by the 
Governor. Such discriminating treatment of the subject, 
which leaves it partly All-Indian, partly reserved, partly trans- 
ferred with limitations, and partly transferred without limita- 
tion, shows that the committee realized the great risks in- 
volved in transferring higher education entirely to the control 
of ministers at this critical stage in its history. 

94. The opinion of local Governments is much divided. 
The Bengal Government desire to reserve collegiate and Eu- 
ropean education : the United Provinces Government holds 
that education is best treated as a whole and is prepared to 
transfer it, but the official committee which advised the 
Lieutenant-Governor were divided in opinion. The Punjab 
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Government recognizes the dangers, thinks that education 
best fulfils the canons laid down in the Report for transfer, 
and reserves its opinion as regards higher education. The 
Government of Bihar and Orissa are strongly opposed to the 
transfer at present of secondary, technical and collegiate edu- 
cation. The Chief Commissioner of Assam opposes .the 
transfer of collegiate education. The Government of Madras 
would reserve education and the Government of Bombay 
would transfer it. In these circumstances we feel that a 
heavy responsibility lies upon us. We are bound to look at 
the matter from the broadest point of view. From the outset 
the reform and extension of education has been recognized 
as an integral part of the process of political advance. In 
November 1916 we wrote : — 

“ The first of these obstacles is ignorance ....Great efforts have 

been made of recent years to extend education; but the wide diffusion that 
we seek is still a long way off. Even more pressing is the question of its 

improvement..... In our judgment the system of education in this 

country requires the most patient reconstruction..,. In the present 

circumstances the main efforts both of Government and of the public can 
most wisely be directed to securing a standard of higher education that 
shall be comparable to that enjoyed by other nations and in other parts of 

the Empire The removal of ignorance,” we added, was to be 

attained only by giving the boys and girls of India “an education that 
has fitted them for the walks of life in which their lot is cast.” Only by 
its gradual removal could “the progress towards the creation of an en- 
lightened and self-governing people ever be achieved.” 

Your own view was that 

“to progressive improvement in the quality of higher education and to 
greater diffusion of elementary education we must largely look for the 
means to overcome the obstacles to political progress presented by 
religious and social intolerance and by inexperience in public affairs. 
But I would add that in other countries political opportunity has often 
proved the cause and not the result of the dissipation of ignorance, and 
that education alone divorced from political opportunity will not inculcate 
a sense of political responsibility. What is wanted in the India of to-day, 
as your proposals show that you rightly apprehend, is that the two should 
go hand in hand.” 

95. The Report on reforms recognizes the ignorance of 
the people as a grave obstacle to political advance (paras. 134 
and 187). It observes that the progress of political education 
must be impeded by the backwardness of general education 
(para. 263). It looks to popular government to promote the 
spread of education (para. 153), and it contemplates that the 
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direction of Indian education shall be increasingly transferred 
to Indian hands (para, 187), At the same time it proposes 
that the first statutory commission shall examine the develop- 
ment of education among the people (para. 262) ; and it 
clearly regards education both as essential to further political 
advance and as one of the chief tests by which the work of 
the new popular governments will be judged. With all this 
we cordially agree. Believing earnestly as we do that political 
enlightenment and wise education cannot be divorced, we can- 
not rate too highly our responsibility for the latter. The task 
is one which we must certainly share with the new popuiar 
governments. The complexity of the present system and its 
I'esults, to both of which we shall allude in detail later, con- 
vince us that its development and improvement are far too 
heavy a burden for ministers alone to bear ; and the main 
issue in our judgment is how we can best divide it. The 
view has been suggested to us that, inasmuch as it will be 
from the vernacular schools that we shall draw the mass of 
the intelligent voters of the future, it is our duty to concentrate 
upon vernacular education, and to leave English education, 
as a subject in which they will be more interested, to ministers. 
Against this view is the consideration that English education 
does not so much require stimulation as skilled guidance, 
improvement and adaptation, in the light of western ex- 
perience, to the general development of the country ; while it 
is upon the spread of vernacular education, slow and laborious 
in the past, that the energies of political leaders can be em- 
ployed with the greatest hope of rapid success. The matter 
however is not one for speculative argument, but for decision 
on the basis of the results of our educational work in the past, 
and its present arrangement. After a survey of these, which 
in view of the gravity of the issues we make no apology for 
placing before you in detail, we propose to examine the argu- 
ments for and against transfer of either the whole ora definite 
part of our educational system, and then to make our own 
recommendations. 

96. We may best describe existing arrangements in the 
words of our own Educational Commissioner 

“The control of primary education rests with the local Govermnenis 
and local bodies, in different proportion in the different provinces. 
Government maintains a few schools, local bodies a large number, and 
sometimes the Government, sometimes the local bodies aid a very large 


419 



WtE INDIAN CONSTltUTlON. 

number o£ privately managed institutions. The curricula are fixed by 
the local Governments, though in our circular letter to local Governments, 
dated the 19th September 1916, it was stated that local bodies should have 
some choice in fixing curricula. The inspecting staff ^ are Government 
officers, partly under the Director, partly under the district officer, and in 
certain matters bound to carry out orders of the board (this arrangement 
sounds complicated but in practice works smoothly). The schools are 
financed by Government and by the local bodies. The latter pay for their 
own schools and sometimes, though not always, disburse the grants to aided 
schools. But in some provinces Government aids privately managed 
schools. Fifty per cent, of the money classed as local and municipal 
funds in reality represents contributions made by the local Govern- 
ments. As regards appointments in board schools, these are generally 
made by the boards, subject to certain rules governing qualifications, leave, 
pay, etc. But in the Bombay presidency the board schools are treated 
almost as Government schools. 

Middle education is of two kinds— middle vernacular, which is often 
classed as primary and similarly dealt with and financed ; middle English 
or Anglo-vernacular, which properly forms a section of secondary educa- 
tion and ought to be treated as such. The proper division, in fact, would 
be primary and middle vernacular education, and secondary, including 
Anglo- vernacular middle education. 

Secondary institutions are managed partly by Government, partly by 
local bodies but mainly by private bodies. The curricula are determined 
partly by the local Governments, and partly by the universities. Inspec- 
tion, distribution of grants, etc., are made by the local Governments. 
Appointments in Government schools are made by Government, in aided 
and non-aided schools by the rfianaging bodies. The management and 
subsidy of Anglo-vernacular secondary schools by local bodies were 
deprecated by the Decentralization Commission and by the Government 
of India. Sometimes, however, as in the Central Provinces, muni- 
cipalities do manage secondary schools. The total number throughout 
India so managed is, however, small. One does not desire to see any 
extension of the system, since it is desirable that local bodies should 
confine themselves to veraacular education. 

Collegiate institutions are managed partly by the Government, to a 
small extent by the university, and to a very large extent by private bodies. 
Their control is divided between local Governments (the Government of 
India is the local Government in the case of the Calcutta University) and 
the universities. The universities prescribe the curricula and examinations, 
local Governments give grants and finally decide cases of affiliation, and 
hitherto the Government of India have legislated. Here also local 
bodies manage a few institutions, but their number is only six,” 

97. Apart from political changes, however, certain changes 
have been proposed in respect of higher education. Though 
their^ report is not yet formally before us we understand that 
Dr. Sadler's Commission will recommend that the Bengal 
universities should in matters of educational administration 
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and policy be made much more independent of the local 
Government but should come under the Government of India 
in respect of legislation, visitation, co-ordination, the encourage- 
ment of research and help in recruitment. They intend that 
the Government of India should make grants to the univer- 
sities ; but otherwise (except for that Government’s legislative 
powers) the enforcement of the desired standards will be left 
mainly to the university’s conscience and to public opinion. 
The commission think that on their technical side universities 
should be mainly self-governing bodies. Financial and 
administrative business is mainly assigned to one managing 
body, educational business to another ; but close contact 
between the university and public opinion is to be secured by 
the establishment of a large and representative court, wlibse 
sanction will be required for any change in the university 
status and for any substantial expenditure. For the control 
of high schools and intermediate colleges a novel arrangement 
is proposed : the commission suggest that they should be 
regulated by a board which is to be partly advisory and partly 
executive, which will include representatives of the universities, 
agriculture, commerce and industry, medicine and education, 
presumably nominated. This board, they think, should enjoy 
freedom to act upon its own responsibility in framing and 
enforcing the regulations which it may find necessary for the 
welfare of secondary and intermediate education, and must 
be ultimately responsible to the Government and, in the event 
of final disagreement between it and Government, the will of 
the latter must prevail. The commission regard the chances 
of such a disagreement as extremely remote, and suggest that 
when it occurs, special means should be taken to mark the 
gravity of the situation. The local Government should have 
power to call upon the board to resign ; but if this step is 
taken, papers showing the points of disagreement and the 
reasons for Government’s action should be laid before the 
provincial legislature. 

98. The second factor in our decision must be the results 
of our educational work in the past, and the reasons for the 
acknowledged defects in it So far as primary education is 
concerned, the chief defects are well-known. It is very limited 
in quantity ; there is great wastage by the way ; teachers are 
ill-paid, poor in quality and commanding little respect 5 the 
inspection is insufficient and indifferent ; as a result the course 
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takes too long and yields but small results ; and very little of 
the knowledge attained remains in after life. The conservatism 
of the rural classes and the defects of the system have in fact 
reacted on each other. The people need to be awakened to 
the value of education as making lads better farmers instead 
of merely spoiling them for a rural life ; and the system needs 
to be improved by more schools, better trained teachers, better 
courses and better inspection, all of which means not merely 
money but wise outlay of it 

99. Middle ■ education is really two-fold and comprises 
both middle vernacular and anglo-vernacular. The first is 
associated with primaiy mainly by the fact that it also is 
conducted in the vernacular and managed by local bodies. 
It is far more highly organized, is mostly concentrated in 
towns or villages of some size, and is in the hands of better 
trained teachers : it attracts more promising boys and it does 
train their intelligence and give them a fair equipment of know- 
ledge for the careers before them (teaching, vernacular 
clerkships, posts as karindas and the like). The best boys go 
on to English schools. Middle vernacular education, though 
nominally managed by local or private bodies, is to a greater 
extent than primary education under the supervision of the 
department. With the anglo-vernacular schools the case is 
otherwise. Here the main complaints are that owing to the 
commercial value of English, that language is often taught 
too early, and taught badly by teachers who know it 
indifferently themselves : that (though in this respect matters 
have been improved; it is occasionally made the medium ^ of 
instruction too soon, with the result that boys cannot take 
in the meaning of what they learn and are overtaxed in 
attempting to do so and that memorising without under- 
standing too often is the chief result. The bo3/s are 
ill-prepared to go on to a high school and have not acquired 
any knowledge for any other career. At the same time there 
is a great demand for cheap English education ; and in many 
parts of the country private schools are numerous, crowded 
and poorly equipped. Middle vernacular education marks the 
final stages of instruction for certain classes of the people, while 
the anglo-vernacular school is merely the first stage of higher 
or English education. 

100. The accepted policy as regards high schools has 
been to leave their management largely in private hands. 


422 



DESPATCH ON FUNCTIONS COMMITTEE’S KEPORT. 


Government has maintained a certain number of high schools 
as models ; and in some provinces it exercises control over 
curricula by a school-leaving examination. More .generally 
the university recognizes schools for the purpose of presenting 
pupils for matriculation, and regulates by means of matricula- 
tion the courses of the highest classes. The condition of 
secondary education can best be presented in an extract from 
the last quinquennial review : — 

‘Tn the first place the apparently inexhaustible demand for secondary 
education, combined with the difficulty of meeting it in an adequate man- 
ner, tends to swamp the effects of reform. Existing schools are improved ; 
but new ones spring up, lowering the avei*age of attainment and 
undermining discipline. One of the Bengal inspectors, speaking of 
Calcutta, says that owing to the demand for any education, however bad, 
proprietors are able to manage their schools at the lowest limit of 
inefficiency without fear of loss of boys. The most necessary ingredients 
of education, such as discipline, social life, good physical conditions and 
a reasonable standard of class-work, are hot demanded and therefore not 
supplied. Boys are able to bargain with school managers for concession 
rates of fees, permission to accumulate arrears and certainty of promotion. 
The Madras report says that schools up to or over i,ooo pupils are not 
uncommon, with each form and class divided into several sections, and 
that in such schools it is found that organisation, supervision and efficiency 
are sacrificed on the altar of fee-income. The effect of all this upon 
discipline and efficiency of teaching is noted in some of the reports. The 
school often depends upon the good-will of parents and pupils, and, where 
public opinion is weak and uninformed and parents are only too ready to 
listen to the complaints of their children, the schoolboy becomes the 
master of his teachers. Faults are condoned and promotion from class to 
class is demanded under thre&t of withdrawal. Unwise promotion, says 
Mr. Mayhew, accentuates the results of defective instruction, hampers the 
progress of each class by the dragging weight of inefficients, and eventually 
clogs the matriculation class with an increasing number of hopeless cases. 

“ In the second place, there is still in some provinces the numbing in- 
fluence of the matriculation. This affects the school in several ways. The 
majority of schools in such provinces still, as Mr. Hoiiiell remarked in an 
earlier report, acknowledge no law and subinit to no supervision or guid- 
ance other than that which the matriculation imposes on them. It is im- 
possible that a syndicate sitting in Calcutta should control 789 schools 
distributed over an area of 78,699 square miles. Rules become relaxed, 
orders are evaded, and the influence of the inspecting staff is weakened. 
Again, those effects are produced which have already been observed in 
connection with the curriculum and the method of treating it, which is 
inevitably adopted when the sole end in view is the passing of a maximum 
nurhber of pupils through an external examination. Nor is it only the 
curriculum which is narrowed. Scant attention is paid to those activities 
which ought to form so important a part of the pupil’s environment. At a 
time of life when action is natural and essential to well-being the boy is 
forced into sedentary application to a course which often makes little 
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appeal to him and in mastering which he receives but little assistance, 
while his chief recreation is frequently the perusal of highly spiced news- 
papers.” 

10 1. There are 129 English arts colleges of which 94 are 
privately managed, 70 of these being aided. During the last 
five years students increased by 59 per cent. ; and of the total 
number more than one-third are Brahmins. The average cost 
per student is under Rs, 150 a year. Some unaided colleges 
are far cheaper. There is a tendency for charges to fall. 
There is no denying that the majority of colleges are totally 
understaffed and that this reacts on the life and teaching, 
The quinquennial report sums up matters thus : — 

“The feature of the quinquennium has been the great expansion in 
numbers. Improvements have been effected ; but these are too often 
nullified by the necessity of making hurried arrangements for the accom- 
modation of additional students. The number of students per instructor 
is decreasing. The poor attainments of students coming from the secondary 
schools hamper the work of professors. Science teaching, conducted to 
a considerable extent in laboratories, has improved in quality. In other 
subjects the lecture holds the field and systematic tuition and guidance are 
often lacking.” 

Five years earlier, in spite of much that was encouraging, 
the complaint was — 

“ The weak point in the system remains the striking inequality in the 
efficiency of different colleges — not so much in examination results, but in 
the conditions of study, residence and recreation and all those things that 
go to make up truly collegiate life.” 

102. A few statistics may be given to complete the pic- 
ture. The last published returns show that, taking public and 
private institutions together, we have 195 colleges in British 
Ihdia with 59,000 students. There are over 10,000 secondary 
schools, with million pupils, and 177,000 primary schools 
with nearly 6 i million pupils. It is now for us to advise which 
part, if not the whole, of this great and growing field of ad- 
ministration should be transferred to ministers. Before we 
state our conclusions it will be convenient to explain the ex- 
act meaning which is attached in the following paragraphs to 
the expressions “ primary and secondary ” in relation to 
schools or education. We use the woi'ds, for the sake of 
brevity, in a compendious sense ; the former including middle 
vernacular, and the latter middle English or angle- vernacular. 
But the distinction which we draw is not between vernacular 
and English. It is between types of schools and the purposes 
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of tbeir work. By primary schools we mean schools which 
cater for the masses of the people, and in which the great 
bulk of the pupils are not intended to go further than a mid- 
dle test of some sort. In such schools the teaching is natural- 
ly in the local vernacular. There is a tendency, more pro- 
nounced in some parts of India than in others, to add instruc- 
tion in English ; but this does not alter the self-contained 
character of the schools, or their purpose, which is to prepare 
the pupils for the ordinary avocations of their own class of 
life and not for higher education or professional pursuits. By 
secondary schools, on the other hand, we mean those which 
aim at an English education as the passport to the university 
or to skilled clerical or technical employment. Schools of 
this type may include primary sections, in order that their 
courses may be continuous ; but this does not detract from 
their character or well-recognized purpose. 

103. On a review of all the circumstances, we consider 
that there is a compelling case for the transfer of primary 
education. It is that part of the field which will give the 
fullest and freest play to responsibility at once : it will be 
most responsive to patriotic effort : and it will be the nursery 
for the broad and enlightened electorate on which the future 
depends. The labour of bringing primary education up to a 
reasonable standard, the need for almost unlimited deve- 
lopment, the difficulties of gradually making it free and then 
compulsory — these and its many other problems constitute a 
task which will be enough, and more than enough, to occupy 
all the energy and ingenuity of ministers for year^ to come. 
Heavy though the task is, in estimating its chances of success" 
we are in general agreement with the report of a committee 
which considered the question in 1917 : — 

‘‘ At first sight this abandonment of control, by the central or provin- 
cial Government, of a department so vitally fundamental to a national 
scheme of education, would appear to be fraught with grave dangers. 
Nor are these wholly illusoryt it is quite possible, even probable, that 
at first efficiency will be sacrificed to other considerations and that the 
popularly elected body will vote money for the less essential objects and 
neglect the provision for training and inspection. But unless an oppor- 
tunity for mistakes is given, nothing will be learned. Experience will, 
we believe, beget greater wusdom, and that in no long time. Once it is 
realized that education is the business of the people, then the people will 
see to it that their elected representatives procure them efficient teachers 
in their schools. Again, it is only thus that education can become really 
national, and if the demf»nd arises, as we believe it will arise, an elected 
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council of this kind will be able to raise money for education from sources 
that never could be tapped by a Government of the existing official type,” 

104. We may say at once that to our minds there is an 
equally compelling case for retaining secondary and universit}^ 
education in the hands of the official and more experienced 
half of the provincial Governments. India stands to-day in a 
critical position ; and her immediate future, apart from her 
slower political growth, depends upon the solution of social, 
economic and industrial problems to which a good system of 
.secondary education is the chief key. If we handed it over at 
this juncture to untried hands we should be guilty of grave 
dereliction of duty. We attach, as Appendix III to this des- 
patch, three opinions upon this question which we regard as 
worthy of the fullest consideration ; the first is from an ex- 
perienced non-official Indian educationist who writes with 
first-hand knowledge, though we regard the second sentence 
of his opinion as too sweeping ; the second is the opinion of 
two ofificials with special knowledge of educational administra- 
tion, one of them being an Indian ; the third is from the 
pen of a recent Vice-Chancellor of an Indian university. We 
cannot question the general accuracy of the picture which is 
here presented, or the conclusions which are based upon it : 
nor can we avoid the proposition that the time has not come 
when such important issues as progress and reform in higher 
education can be committed to the ordinary machinery 
of the provincial legislatures. 

105. The committee have taken a different line. In their 
recommendation that education as a whole should be handed 
over to ministers, they have been swayed by one main consi- 
deration [para. 45 (r) of their report], the belief that education 
is impartible. They have concluded that a line of division 
cannot be drawn through it without raising difficult questions 
and producing serious administrative complications. For the 
theory of indivisibility they rely on a statement by Mr. 
Hornell that the existing educational system of India is an 
organic whole,” which it is impossible to modify by compart- 
ments. This assertion we believe to be too sweeping. Theo- 
retically it is true that the business of education, like the 
business of government, is one connected whole and must be 
inspired by one common purpose. But in practice the argu- 
ment can be pressed too far. University and secondary 
education must remain in the closest association, as all our 
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experience and enquiry show ; but the bond between second- 
ary and primary education is far more elastic. Between 
these two indeed there is already in existence a clear line of 
demarcation, resting not differences of finance and controlling 
agency, and emphasized by differences in the type of school 
and — what is more important— in the type and age of 
the pupils. No difficulty is experienced by those pro- 
vinces where the policy is thoroughl}^ pursued in keeping 
the control of primary schools under local bodies and the 
control of secondary schools under the provincial government 
and the university ; and we do not know what are the 
‘Aserioiis administrative complications” inherent in such a 
division which seem to have been pressed upon the committee. 
Our hope indeed is to make the division still sharper. We 
have long felt that primary education as a system requires 
for its satisfactory expansion a directorate and an inspecting 
organization of its own, and not merely a share in a staff 
which is occupied with higher education as well. With this 
reform we should couple the provision within the primary 
organization of institutions for training all grades of primary 
teachers ; and we should thus get rid of the apprehension 
that the independence of the primary system would be 
impaired by its having to go to the secondary system for 
some at least of its schoolmasters. We cannot thus regard 
the theory of the impartibiiity of education as a practical 
obstacle to dividing the control of primary from the control 
of secondary and university education, so long as there is 
good administrative reason for doing so, 

io6. An argument which probably weighed with the 
committee, for it has often been urged on us, is the keen 
desire of many Indian publicists to obtain control of higher 
education. They do not regard official management as 
having been a conspicuous success ; and even those who do 
not misunderstand our motives consider that we have been 
too cautious in its development, too ready to sacrifice ciuantity 
to quality. They argue also that ministers will gain experi- 
ence in the control of higher education by their mistakes^ that 
mistakes will not be irremediable, that changes for better 
or worse will be easil}/ ascertainable, and that if political 
progress is to depend on education it is only fair that the 
whole subject should be transferred and the power of develop- 
ing it placed in the hands of those who are most interested 
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in the consequences. The argument indeed is pushed even 
further : we are told that Indian opinion is so strongly set 
upon the entire control of education that to withhold any 
part of it will imperil the harmony and good-will with which 
we hope that the new regime will start. We cannot accept 
this extreme presentation of the case. We do not deny the 
general desire of progressive Indians to assume complete 
responsibility for education, or the disappointment that many 
will feel if this is not conceded. But there are minority 
interests which view the prospect of transfer with grave 
apprehension and have opposed it with all their strength. In 
any case the future welfare of India is too closely bound up 
with this decision to allow of sentiment overruling the obvious 
practical considerations. In particular we would demur to 
the free application, in the matter of higher education, of 
the doctrine that the mistakes of inexperience are of little 
account and can easily be corrected. 

107. The practical considerations to which we appeal 
have been touched upon above. We could supplement them 
by many concrete instances of the unhappy consequences of 
entrusting higher education too confidently to private enter- 
prise. We have seen what has happened already in provinces 
where high school and collegiate education has been allowed 
to pass largely into non-official control. The worst develop- 
ments of such a system are described in the Bengal district 
administration and the Rowlatt reports. We have recently 
watched the deterioration of a fine private college in northern 
India under political influences. If further reasons were 
needed to reinforce our view we should derive them from the 
present condition of scientific and technical knowledge in 
India. It is admitted that one of the greatest needs of the 
country is industrial development and wider openings for her 
young men in the scientific and technical professions. It is 
accepted that the public services must be recruited in future 
to a greater extent in this country. At the same time it is 
recognized that the possibility of these developments without 
a deterioration in standards lies to a very great extent in 
improving and extending the facilities in India for higher 
learning, particularly on the technical side. We cannot in 
the face of these plain requirements assent to a proposal to 
place the control of the legal, medical, engineering, technical 
and industrial colleges or schools of India in inexperienced 
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hands. After the maintenance of law and. order there is no 
matter for which the responsibility of the British Government 
is heavier. 

108. Before leaving this, subject we may revert to the 
argument that our educational policy has not been a success 
in the past. That it has at times been lacking in foresight 
and perspective we do not deny. During the lean years 
education received only such funds as were available after 
more imperious needs had been satisfied. Too large a pro- 
portion of the money that was forthcoming was devoted to 
higher education. In making the distribution which they did, 
our predecessors perhaps yielded too easily to the wishes 
of the only classes which were in a position to press their 
views, and took too little account of the need of building up 
a sound and well-proportioned system adapted to the econo- 
mic and political needs of the country as a whole, In particu- 
lar they were content to let higher education pass more and 
more under non-official control. For the course which they 
took we do not doubt that they had reasons which seemed 
to thenl good and we have no desire now to allocate blame. 
We admit the errors of the past and we ask for time to repair 
them : their reparation is perhaps the most urgent task before 
us, if constitutional changes are to bring to India the fiappi- 
ness which we hope. For these reasons we accept the com- 
mittee’s proposal to transfer primary education, and 
strongly dissent from their proposal to transfer secondary, 
collegiate and technical (including medical and engineering) 
education. Reformatory schools should in. our opinion be 
treated as a portion of industrial education. 

109. Certain subjects or parts of subjects have been 
recommended for transfer “subject to Indian legislation.” 
We have already explained (para. 12) our reasons for holding 
that it is not possible to restrict the transfer of any subject 
in this manner and in view of this decision it is necessary 
to amend items /, p, /2, Jj, 16 and ly of the transferred list. 

Item I , — We would omit all the words after “Cantonments 
Act.” Borrowing by local bodies inasmuch as it necessarily 
affects the Indian market is a matter of concern to the central 
Government It should be regulated by Indian legislation, 
but such legislation should be included in the rules to be 
framed under section 79 (3) (z) of the Act and nut open to 
local amendment even with previous sanction. 


429 



THE INDUN CONSTITUTION. 

IteiPi g, — We are prepared to accept the committee’s 
recommendation that co-operative societie s should be trans- 
ferred, and to go further than the committee in transferring 
the subject without restriction. The sphere of co-operation 
is one which we think affords admirable scope for giving 
ministers a wide discretion. 

ItejJi 12, — Similarly we would transfer the registration of 
deeds and documents without restriction. It is true that the 
matter is of great importance to owners of property and to 
business interests. We do not anticipate that there will be 
any strong disposition on the part of provincial legislatures 
to disturb the well established lines on which it is now 
administered, but think that it will be well to protect the 
Indian Registration Act against any modification without 
previous sanction. 

Item ij , — As the committee have pointed out in their 
remarks on item 21 of the provincial list, Indian legislation 
in regard to the registration of births, deaths and marriages 
affects a comparatively .small portion of the population. 
Hindus, Muhammadans and Buddhists are beyond its purview. 
We do not consider it necessary to make such registration 
subject to Indian legislation in the case of this small minority, 
and are prepared to transfer the subject without restriction. 

Ite^n 16 , — We would omit the words after “articles.” The 
regulation of the export and import of adulterated articles 
is clearly a matter for All-India regulation, and there is no 
need to give provincial legislatures a limited voice in it. 

Item IJ , — There is little uniformity at present in the 
.standards of weights and measures throughout India, and we 
are prepared to transfer the subject. If in consequence of 
international conventions or otherwise the need for securing 
uniformity by legislation arises there would be a clear case 
for the exercise of the central Government’s overriding 
legislative powers. 

no. We have suggested (para. 57) that ‘'pilgrimages 
within India” be added to of the provincial -list We 
would also make it a transferred subject by adding it to item 
j of the transferred list. 

Ill, The committee have recommended that all provin- 
cial buildings [iiem S should be tran.sferred. To accept 
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this proposal would mean that the provision of funds for such 
buildings as district offices, civil courts, and police stations 
will be regulated by the minister in charge of the Public 
Works Department since provision for such expenditure is 
made in the Public Works Department budget and not in the 
budget of the department concerned. The departmental 
budgets contain provision for such works only as the depart- 
ment is prepared to carry out All works carried out by the 
Public Works Department ai'e provided for in that Depart- 
ment’s budget. We cannot, however, place ministers in the 
difficult position of having to decide between the claims upon 
their budget of reserved and transferred departments in the 
matter of buildings, or give them power to refuse to budget 
for buildings pertaining to reserv^ed departments which the 
members in charge of those departments consider to be neces- 
sary. The transfer of provincial buildings should therefore 
be restricted to those buildings which are connected with 
transferred departments, and the buildings of reserved depart- 
ments should be reserved. We recognise that since the control 
of the Public Works Department generally, including the 
control of the staff, is to be transferred., the minister will 
still be in a position to deny buildings to the reserved depart- 
ments by refusing to carry out building schemes for which 
budget provision has been made. If such a difficulty presents 
itself the Governor must be left to deal with it : recourse to 
private contractors may prove to be a useful alleviation ; but 
in any case it presents less serious prospects of trouble than 
the arrangement which we seek to avoid. 

1 1 2, It follows from the changes which we have pro- 
posed above (para. 30) in items 6 (a) of the All-India and 5 {d) 
of the provincial lists that item 5 [d) of the transferred list 
should be omitted. Consequential changes are also required 
in item 5 {b), 

1 13. Item 8 , — The committee support their proposal to 
transfer fisheries by the argument that the subject should not 
be separated from the cognate subjects of indu.strial develop- 
ment and co-operative credit If, however, our proposals in 
para, 120 below are accepted, industrial development will be 
a reserved subject and the argument ceases to have w'eight 
We incline ourselves to the view that fisheries are as closel}^ 
connected with agriculture as with any other subject, and we 
agree that agriculture {item 6), should be transferred. We 


431 - 



THE INDIAN CONSTITUTION. 


see no particular reason why fisheries should be treated in 
the same way in all provinces, but on the other hand we can 
find no strong reason for reserving fisheries in Madras, if 
agriculture is transferred. On the whole, we are prepared to 
accept the committee’s proposals. 

1 14. Item IQ, — Bombay is the only province in which 
the transfer of forests is tentatively advocated by the com- 
mittee. Their suggestion is strongly opposed by the I nspec- 
tor General of Forests, who fears that inexpert management 
may result in the destruction of valuable commercial assets. 
He urges that if it is thought necessary for political reasons to 
embark on what he regards as a dangerous experiment, its 
scope should be confined to the comparatively restricted 
forest areas of the Central Circle. We realize the force of the 
Inspector General’s arguments, but on the whole are prepared 
to accept the committee’s suggestion as it has the Bombay 
Government’s support. . We have no objection to the transfer 
of forests which serve particular villages or groups of villages to 
local bodies subject to schemes of management to be approved 
by the Governor in Council. The questions of the powers q£ 
the Inspector General and of control of the senior appoint- 
ments in the provinces will require further consideration. 

1 1 5. Item II , — The chief difficulties in regard to the 
transfer of excise have been noticed by the committee. We 
approve the safeguards provided to protect the interests of 
the Government of India as both necessary and sufficient. 
The question of the staff in Bombay and Madras will receive 
our careful consideration when the time comes. Difficulties 
are likely to occur with a staff which will be under ministers 
in respect of their excise duties and ultimately under the 
Government of India in so far as their work is concerned 
with salt. The only satisfactory solution may be a complete 
separation of the staff of the two departments, but we see no 
reason to defer transfer until such a separation has been 
effected. We would postpone consideration of the problem 
of staff until we have some practical experience of the 
difficulties involved. While we recognise that in some provin- 
ces popular opinion may lead the legislature to take steps in 

nhe direction of total prohibition, and while we appreciate the 
dangers from this course of the spread of illicit practices, as 
well as the inconveniences which may be caused more parti- 
cularly to those classes to whom drink is no real danger in 
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India we are yet prepared to transfer excise at once. We 
fully realise that excise occupies a special position in Madras 
from the revenue point of view, but regarding the matter 
from the broader ground of general principles we agree with 
the committee that excise conditions are not so peculiar as to 
justify its reservation in that presidency. We agree also that 
excise should be a reserved subject in Assam. 

116. Item 75. — We come now to the, vital question of 
industries. This is practically speaking a new administrative 
subject, the future importance of which has been strongly 
emphasised in para. 336 of the Report on Indian constitutional 
reforms. It is moreover a field where the divergence of 
racial interests is likely to make itself felt with some acute- 
ness. The committee have made the following proposals : — 

(1) that the development of industries be made a 

provincial subject, except for the matters covered 
by items 20 and 30 of the All-India list (articles 
whose production, etc., requires control in the public 
interest ; and central research institutes), and for 
heads, such as that of geological survey {jtem 22), 
which relate closely to the development of 
industries. 

(2) that the development of industries be made a trans- 

ferred subject 

The committee have evidently felt that this allocation of 
responsibilities is not free from objection, since they admit in 
para. 45 of their report that they have vainly tried to draw 
any clear line between local and other industries, or to frame 
a distinction based on the relative importance of different 
industries. To draw any such distinction is, we agree, im- 
possible ; but the conclusion to which the committee have 
been led in consequence does not commend itself to us. Our 
own conclusions are, briefly, that the development of indus- 
tries should be concurrently undertaken by the local Govern- 
ments and the Government of India ; and that this subject 
should, so far as local Governments are concerned, be reserved. 
Our reasons for these conclusions will be stated as briefly as 
possible. 

1 1 7. In the first place we hold that the central Govern- 
ment cannot possibly divest itself of responsibility for the 
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industrial progress of the country, which is necessary to 
secure its military safety, its freedom from outside economic 
aggression, and its social and political stability. The Govern- 
ment of India’s control of railways, tariffs, foreign trade 
relations and intelligence, the central scientific industries 
and such services as the geological survey, further empha- 
sises their responsibility in respect of industries. That 
responsibility should, we think, be discharged by furnish- 
ing advice and help to local Governments, by co-ordina- 
ting their efforts ' and by working concurrently^ with them, 
rather than by direct control. Secondly, the expenditure 
on many of the measures necessary for industrial pro- 
gress is very high. Research and industrial experiment 
are exceedingly costly in proportion to their results in 
any one part of the country ; without a large and highly 
specialised technical and scientific staff, mere administrative 
effort will be barren ; nor are either the finances or the re- 
quirements of local Governments extensive enough to enable 
them to give appreciable assistance to large enterprises by 
loans, guarantees or undertakings to purchase products. The 
scale of some of the individual enterprises which have recently 
been started in India was probably not fully present to the 
minds of the committee when they made their recommenda- 
tion. Thirdly, experiments, often on a commercial scale, will 
have to be undertaken, if dangerous gaps in our economic 
armour are to be closed, and essential links in the industrial 
chain are to be forged, while there is yet time. There must 
be a central authority responsible for seeing that*this is done, 
and such authority must command finances sufficiently large 
and sufficiently elastic to enable them to do the work them- 
selves, if necessary. Finally, a central agency, equipped with 
a full scientific and industrial staff, is needed to help and 
advise local Governments, to co-ordinate their efforts, to pool 
their experience and to set the pace of the advance. 

n8. For these reasons we consider that the Government 
of India must be more directly associated with actual indus- 
trial work than the committee contemplate, and must be at 
liberty to undertake themselves any essential item in the 
industrial programme which local Governments are unable to 
essay ^ on an adequate scale. That local Governments must 
participate in the industrial policy of the country fully and 
not as mere agents of the central Government needs no 
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demonstration. We will confine ourselves to a brief explana- 
tion of the lines on which the concurrent action which we pro- 
pose should be directed. Local Governments should, we^think, 
have full liberty to undertake any research or to initiate and 
aid any industrial enterprise that they ma^ desire, subject of 
course to general financial limitations, and to the general 
powers of intervention exercised by the central Government, 
as described in paras. 3 to 6 of this despatch. In practice, 
however, as we have pointed out, the^ nature and extent of 
their financial resources and the scale and relative local 
importance of any industrial propositions will determine their 
scope of action with some degree of definiteness. They should, 
moreover, keep the central Government informed of the lines 
of work which they are contemplating or taking up. Their 
technical experts will necessarily be in close and constant 
consultation with the experts of the central Government ; and 
this will en.sure that, before definitely committing themselves 
to any enterprise, local Governments will have its technical 
aspects fully before them, and the pros and cons of action 
by themselves or by the central Government will have 
been fully threshed out from the technical point of view. 
In such circumstances, it is unlikely that any provincial 
Governments will embark on lines of work which they 
are * not in a position to pursue successfully. Any 
waste which occurs in consequence of their doing so would 
have equally occurred had they enjoyed the sole right 
of action. With such an allocation of functions, govern- 
ed not by any paper definition, but by the practical economic 
facts of each case, we understand that local Governments are 
likely to be in agreement ; it is, moreover, in our opinibn the 
only way of solving the difficulty, though it postulates the 
practice of co-operation between the local and central Govern- 
ments. The importance of this postulate will be seen when 
we come to discuss the next question, namely, the committee’s 
proposal to transfer the development of industries to the 
control of ministers. From this proposition at the present 
stage we entirely dissent and for most cogent reasons. 

1 19. In the first place, every other form of activit}/ which 
it is proposed to transfer to ministers is conducted by estab- 
lished Government departments with a trained personnel and 
well defined traditions of procedure. In some provinces there 
are no departments of industries at all ; in others they have a 
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nominal existence, but lack expert staff and definite lines of 
work ; in the one or two provinces where they exist in more 
than name they are quite rudimentary and have scarcely 
begun to consider how they are to handle the vastly more 
responsible functions and wider policy proposed by the 
Industrial Commission, We think it impossible for a minister 
untrained in administrative work and inevitably devoid of 
industrial experience to essay this initia.1 work with success. 
In the next place, it will be impossible outside one or at the 
most two provinces, to obtain Indian industrialists practically 
qualified to fulfil the duty of ministers of industries, nor can 
such men be expected to seek election, save in specialized 
constituencies. But from the activities of ministers devoid of 
business experience there is reason to apprehend much the 
same results as ensued from the entry of precisely the same 
type of men into the field of private swadeshi enterprise in 
Bengal in 1907 and in the Punjab in 1913, with the added 
difficulty that the responsibility for failure will be thrown 
on the Government as a whole, and not on the minister 
himself. 

120. There remains, however, a still more serious objection. 
It is our earnest desire that the industrial policy of the country 
should be directed to securing for Indians the fullest possible 
participation in future industrial development. The propfosals 
of the Industrial Commission seem to us admirably adapted 
to secure this end. The Indian press, on the other hand, 
appears to see in the Commission’s report an attempt to rivet 
the chains of British economic domination still more firmly on 
the country. This tendency was particularly noticeable in the 
extremist press, but was not entirely absent from papers of 
more moderate tone. A policy which seems to us to afford 
means of assistance especially calculated to benefit Indian 
enterprise is apparently considered insufficient if it also allows 
encouragement to British capital to come into the country and 
to British enterprise to profit any further by the economic 
resources of India. In such circumstances we are not sur- 
prised to find European non-official opinion expressing very 
definite apprehensions lest an increasing degree of self-govern- 
ment should bring with it an increasing degree of racial dis- 
crimination. We do not desire to magnify unduly the extent 
to which the encouragement of new enterprise can be used to 
affect the success of future British effort. But we apprehend 
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that until a far greater sense of responsibility than at present 
is established among the electorate and the representative 
assemblies, considerable pressure may be exercised on minis- 
ters to refuse any form of aid or countenance to British enter- 
prise and to favour Indian undertakings, especially those 
backed by political influence, irrespective of their business 
merits or equitable claims to consideration. The inevitable 
result would be that the large modern firms, European or 
Indian, which have as a rule nothing to hope from political 
influence, but are accustomed to businesslike methods and 
equitable treatment, would inevitably apply to the Govern- 
ment of India rather than to local Governments, if the latters' 
functions in respect of industrial matters are in the hands of 
ministers. This would lead to an undue degree of centralisa- 
tion, and would devitalise provincial efforts by depriving 
them of this most promising field of action. We therefore 
conclude that industries, including in this term industrial 
education, though they should be a provincial subject with a 
right of concurrent action secured to the central Government, 
should for the present be reserved in all provinces, We have 
already recommended that a new item should be inserted in 
the All-India list : and we would also omit item ij from the 
list of transferred subjects. 

The Public Services. 

12 1. In section IV of the report which deals with the 
public services the committee have a few variations to 
propose from our own proposals. They had these before them, 
but in a condensed form ; and it may be that where the com- 
mittee have departed from our proposals without giving 
reasons for doing so, our intentions were not always clear to 
them. In para, 70 the committee suggest that the demarca- 
tion between the provincial and subordinate services should 
be left to the provincial Governments. We think it import- 
ant at the outset that the provincial services should be every- 
where constituted on more or less uniform lines, for which 
reason we suggest that your sanction should be necessary to the 
local Governments’ proposals. After the scheme of reforms has 
come into operation it will be open to the local Governments to 
vary the provincial services within whatever conditions may be 
laid down. The professional division will probably include 
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not merely officers recruited on special contracts, but also 
officers holding appointments requiring special qualifica- 
tions, which lie outside the ordinary ranks of the administrative 
services. We do not understand the difficulty which the 
committee feel about the proposal that each new per- 
manent post should be added to the cadre to which its duties 
correspond. It was intended to prevent the services from 
being substantially altered by the device of creating new 
posts outside them for the purpose of providing for duties 
properly appertaining to the service ; and for that purpose it 
seems to us necessary. The committee’s proposals respecting 
temporary additions to the service and rules for allowances 
and foreign service are in accord with our intentions. 

122. The committee agree with us that the Governor in 
Council should not be brought in as a formal arbitrator in 
public servants’ grievances. They propose that the formal 
concurrence of the Governor should be required before any 
order affecting emoluments or pensions, or conveying censure, 
or disposing of a memorial, can be passed in the case of 
All-India officers in transferred departments. We accept this 
suggestion as formalizing our own intentions ; the matter can 
be regulated by the rules of executive business which we 
propose should be made. 

123. On the assumption that the administration of medical 
matters will be a transferred subject, to which with the limita- 
tions already intimated we are prepared to agree, the 
committee suggest that the private practice of 1. M. S. 
officers should be regulated by rules laid down by you. 
We accept this suggestion. The enjoyment of private 
practice is admittedly one of the fundamental conditions 
of medical service in India, and we agree that the 
privilege within due limits should be secured by regulations 
which it is beyond the competence of ministers to alter. We 
agree also that inasmuch as the value of private practice 
depends directly upon an officer’s station, the posting of I. M. S. 
officers should require the Governor’s concurrence ; but in 
this respect we see no need to distinguish between one service 
and another. The posting of All-India officers is a matter in 
which we should expect the Governor in any case to interest 
himself personally. 

124. The committee’s next proposal is that any order 
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adversely affecting any officer of an x\Il-India service, whether 

serving in a transferred or reserved department, shall, before 
issue, be considered by both halves of the Government 
deliberating jointly. We cannot accept this proposal, which 
runs counter to our leading principle of defining clearly the 
respective responsibilities of both halves of Government. . So 
far as transferred subjects go the proposed arrangement comes 
near to formal intervention by the Governor in Council, 
against which we have definitely advised. So far as reserved 
subjects are concerned we can see no reason whatever for 
bringing in ministers except as a purely reciprocal arrange- 
ment Our views have been stated at length in paras. 103 
to 108 of our first despatch, and therefore we need not pursue 
the matter further here. As regards appeals we abide by our 
suggestion made in para. 48 of the same despatch that dis- 
ciplinary orders passed by ministers, which affect emoluments 
or pensions, should be open to appeal. We agree that orders 
for the posting of L M. S. officers should not be regarded as 
orders falling within this category. So far as officers serving 
with both halves of Government are concerned we prefer the 
arrangement proposed in para. 51 of our first despatch to the 
committee’s suggestion on page 48 of their report The 
committee’s next suggestion appears to us to be already 
secured by the proposals in para. 52 of the despatch. We 
understand that the committee wish to treat recruitment for 
the transferred provincial services as a mixed subject Our 
view is that a minister, desiring to see any change made, 
would approach the Governor, who would certainly take 
action as in para, 103 of our despatch ; but we consider that 
pending legislation the matter should be regarded as a 
reserved subject and should not be removed from the jurisdic- 
tion of the Governor in Council. We agree with the 
committee’s proposal respecting the administration and dis- 
cipline of the provincial services. Finally the committee 
suggest that so far as po.ssible the members of All-India 
services should be secured in the benefits of the conditions 
under which they were recruited. We are heartily in accord 
with this aim ; but we leave it for you to decide whether it is 
practicable to give a binding declaration to the effect that the 
conditions of the All-India services shall never be altered to 
the detriment of existing incumbents. That is a principle of 
administration which normally is thoroughly well recognized. 


439 



THE INDIAN CONSTITUTION. 


But there are times when overriding* considerations present 
themselves. It cannot be denied that the conditions of 
service, to interpret the term in the widest sense, are likely 
in the near future to be altered to the detriment of present 
incumbents by the process of reforms. The services them- 
selves recognize this and generally have no desire to oppose 
their vested interests to the cause of reforms or to changes 
thereby necessitated ; but on the whole it seems to us that 
such a" declaration as the committee suggest might give rise to 
controversy. We believe that it would in any case be ineffective. 
The only substantial safeguard that we can oppose to altera- 
tions prejudicial to the interests of the services is of a different 
character, and consists in the real danger of destroying recruit- 
ment We see no need for the present to discuss the questions 
raised in para. 71 of the report Details of the kind will arise 
for consideration under various heads : and the question how 
far the Government* of India should control or intervene in 
the highest departmental appointments within the province is 
a matter which may be considered at leisure. 

Finance. 

125, We come now to the committee’s treatment of the 
question of finance. As they explain in para. 84 they felt un- 
able to consider the important proposals developed in paras. 
64 to 73 of our first despatch, which circumstance from no 
fault of theirs necessarily affects the value of their contribution 
to the discussion of provincial finance. They have naturally 
not dealt with the question of provincial resources nor with 
the relaxation of superior control, respecting which matters 
we .would refer you to paras. 58 to 61 of our despatch of 
March 5. The committee’s comments in para. 73 upon our 
proposals for audit appear to call for no notice. 

126. In para. 74 of the report the committee make certain 

observations upon the position of the finance department With 
reference to clause {a) we may explain that we do not contem- 
plate any formal reference of the finance department’s opinion 
to the legislature. It will be available if the legislature or the 
committee on public accounts should call for it Clause (if) 
discusses the finance department’s relations to policy ; this 
point is disposed of by para. 74 of our first despatch. In para. 
75 («0 document we have anticipated the committee’s 
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next remark. Their last point does not seem to us to be of 
much importance. Even if the Governor directed an irregu- 
larity by way of excess over the budget provision or of re- 
appropriation, it would still be reported to the committee 
on public accounts. 

127. The committee (para. 75 1 have generally accepted 
our proposals for the sources of taxation to be assigned to 
provinces. As regards their comment on the phrase 
“unearned increment on land” we may explain that what we 
had in view was the rise in value of building sites near towns. 
We are not sure if any reference to the permanent settlement 
was present in the committee's mind ; but we think it un- 
necessary to speculate how future political changes may 
affect that question. The term “unearned increment” would 
no doubt cover rises in the value of agricultural land ; but 
in temporarily settled areas the resettlement of the land 
revenue takes account of these. We did not ourselves intend 
enhancement of revenue to be comprised in our proposals for 
taxation. We reserve for closer consideration the question 
of further taxation on transfers of immoveable property other- 
wise than by succession. We see no real difficulty about 
collecting new sources of provincial revenue by means of 
stamps. The fact that the}^ were collected by such means 
would not necessarily make them All-India ; the problem is 
only of definition. 

128. The committee's observations upon the procedure 
for obtaining provincial taxation in paras. 76 and 77 will not 
apply if our proposals for the separate purse are adopted. We 
note that provincial taxation does not appear in their list of 
transferred subjects. Their observation that the department 
which is appointed to collect the tax should be entitled to a 
hearing on the subject of its responsibilities, is covered by 
paras. 73 and 103 of our first despatch. We agree with the 
suggestion made in para. 78 of their report. In para. 79 
they point out that revenues can be raised and abated 
without process of legislation and indeed only partly with 
reference to revenue considerations. The committee’s sugges- 
tion for the treatment of such matters by the separate halves 
of the Government is met by our proposals for the separate 
purse ; indeed the view they take upon the point goes far to 
reinforce our arguments. Their suggestion in para. 80 upon 
the subject of borrowings has been anticipated in paras, 62 


441 



THE INDIAN CONSTITUTION. 


and- 72 of our first despatch. Their proposals in para, 81 of 
the report for the treatment of provincial balances are, we 
think, disposed of by our recommendations in para. 70 of 
the same paper. 

129. Para. 82 of the report raises a question with which 
we have not so far dealt. We agree that it is as necessary to 
define the normal sources of local taxation as of provincial 
taxation. A local body may attempt to appropriate to its 
own purposes sources of revenue that are really provincial as 
well as sources that are All-Indian, but it seems to us sufficient 
to prescribe that the existing scope of local taxation, so far 
as it lies outside the provincial schedule, may not be exceeded 
without the previous consent of the Government of India ; 
we may leave it to the provincial Governments to protect 
their own revenues against the incursion of local bodies’ 
taxation. As regards para. 83 of the report we think that 
borrowings by local bodies in the Indian market should be 
subject to the same control as at present 

Conclusion. 


130. We desire to bear testimony to the ability and 
thoroughness with which the committee have discharged a 
very difficult task, and have presented us with a scheme which 
with the modifications that we have suggested, we accept as a 
practical solution of the problem. Compared with the simpli- 
city of present arrangements it is necessarily complicated. 
So far as reserved subjects are concerned we do not think 
this greatly matters. The cardinal principle laid down in 
para. 24 of the. committee’s report will enable control to be 
exercised where necessary in an effective and at the same 
time a flexible manner. In the case of transferred subjects 
we realize that there are necessarily several points of contact 
on which difficulty may arise between the popular part of the 
provincial Governments and the Government of India, as for 
example in the case of excise, education and medical adminis- 
tration. At the same time we readily accept this possibility 
as part of the price of our reforms. We think that the com- 
mittee have been successful in avoiding intricacies, and in 
rectifying frontiers as far as possible. We must rely for help in 
the solution of difficulties on the Governor’s powers in relation 
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to ministers ; and also on the fact that the Government of 
India, being agents for Parliament which must remain the 
paramount authority, can never sink to the level of a merely 
federal government. In all its main aspects therefore and 
with the modifications which we have suggested we cordially 
accept and endorse the committee’s scheme. , 

1 31. Our colleague Sir Sankaran Nair has stated in a 
separate minute the extent to which he dissents from our 
conclusions. 


We have the honour to be, 

Sir, 

Your mo.st obedient, humble Servants, 

(Signed) CHELMSFORD. 

„ C. C. MONRO. 

„ C. S. NAIR. 

„ G. R. LOWNDES. 

„ W. H. VINCENT. 

„ J. S. MESTON. 

T. H. HOLLAND. 
„ R. A. MANX 
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XIII.— Fifth Despatch of the GoYomment of 
India on the Franchise Committee's 
Report. 

To 

THE RIGHT, HONOURABLE EDWIN MONTAGU, 

His Majestfs Secretary of State for India. 

Simloy April 2jy xgig. 
Sir, 

We have the honour to lay before you our views upon the 
proposals for franchise and constituencies and the composition 
of the reformed legislative bodies, made by Lord South- 
borough’s committee in the report which we herewith enclose. 

. 2. Before we deal in detail with the report one prelimi- 
nary question of some importance suggests itself. As you 
will see, the work of the committee has not to any great ex- 
tent been directed towards the establishment of principles. 
In dealing with the various problems that came before them 
they have usually sought to arrive at agreement rather than 
to base their solution upon general reasonings. It was nq 
doubt the case that the exigencies of time alone made any 
other course difficult for them ; but in dealing with their pro- 
posals, we have to ask ourselves the question whether the 
results of such methods are intended to be in any degree 
permanent Their colleagues of the subjects committee have 
proposed to treat Indian and provincial franchises and elec- 
tions as a provincial matter “ subject to Indian legislation.” 
The intention, however, as we understand it, is that these 
should be determined by rules made by the Governor-General 
in Council with the sanction of the Secretary of State in Coun- 
cil under sections 63-E, {a) and {c j, and 74 (2) and (4) of the 
Government of India Act as the draft Bill proposes to amend 
it The Bill moreover provides, and we think rightly, that 
such rules should not be subject to repeal or alteration by the 
Indian legislature. Whatever be the machinery for alteration, 
however, we have to face the practical question of how long we 
intend the first electoral system set up in India to endure. Is 
it to be open to reconstruction from the outset at the wish of 
the provincial legislatures, or is it to stand unchanged at least 
until the first statutory commission ? There are reasons of 
some weight in either direction. In the interests of the grpwth 
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of responsibility it is not desirable to stereotype the represent- 
ation of the different interests in fixed proportions ; the longer 
the separate class and communal constituencies remain set in 
a rigid mould, the harder it may become to progress towards 
normal methods of representation. On the other hand it is 
by no means desirable to invite incessant struggle over their 
revision. If the new provincial and Indian legislatures are 
to address themselves successfully to their heavier responsibi- 
lities, it is desirable that they should not be distracted by the 
acute contentions between religions and classes which ques- 
tions of redistribution will arouse. In practice we believe it 
will not be possible to alter the constituencies at the instance 
of a majority in the legislatures. The disposition to insist on 
communal electorates, our own pledges to some minority in- 
terests, and the need for preventing a disturbance of the 
balance of power against the official government will make 
change difficult ; indeed we anticipate that Indian political 
opinion will itself prefer to treat the proportions once allotted 
as fixed for a given term. We do not expect that the initial 
allotment will be abandoned until political life in India 
becomes more reconciled than it is at present to what we re- 
gard as a fundamental principle of responsible government, 
namely, the validity of a majority decision. Until that time 
comes the determination of the constituencies must rest with 
Government ; and the heavy responsibility which is thus placed 
upon us compels us to submit to a closer examination than 
might otherwise be necessary those of the committee’s propo- 
sals which seem to us open to criticism. 

3. With one exception we endorse the committee’s recom- 
mendations regarding disqualifications (para. 7 of the report). 
In the present conditions of India we agree wu'th them that 
it is not practical to open the franchises to women. Our 
colleague Sir Sankarair Nair, however, accepts the view of Mr. 
Hogg, that the sex disqualification should be removed from 
the outset. We cannot, however, agree that subjects of Indian 
States should be entitled, either to vote for the legislatures 
which are partly to control the Government and to make the 
laws of British India, or, to anticipate a further proposal of the 
committee (para. 26), that they should be eligible for election 
to such bodies. Discussing the latter point in para. 26 of the 
report the committee observe that there are many such persons 
residing in British territory, with which place of residence 
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their interests are identified. We note that sections 63, 74 
and 76 of the Government of India Act, as amended in 1916, 
admit of the nomination to the legislatures of a subject or 
ruler of an Indian state. That innovation, as you will re- 
member, was the outcome of doubts which had been raised as 
to the competence of ruling chiefs to be appointed to the legisla- 
tive councils. There was no question of making such persons 
eligible for election. Indeed in their despatch no. 38 of 
October 16, 1913, our predecessors said definitely that they 
intended no such thing. Moreover the arrangement then 
under consideration related to what may now almost be des- 
cribed as a bygone age. The councils are no longer to be a 
collection of individual advisers of the Government, but are 
to be representative bodies. At the same time the Report on 
Indian constitutional reforms (para. 299) has taken the oppor- 
tunity, as we think wisely, of emphasising the principle that the 
Indian States should abstain from interference in the internal 
affairs of British India. We need not now refer to previous 
discussion of the status of the subjects of Indian States. It 
may be expressed briefly by saying that while in relation to 
a foreign power they can claim the protection of the para- 
mount power, in respect of the domestic affairs of British 
India, they are aliens. By this broad principle we should pre- 
fer to abide. No one is entitled to assist in making the laws 
of a country but citizens of that country ; and if subjects of 
Indian States who are settled in British India desire either to 
vote or to stand for the provincial legislatures they should 
first, in our opinion, acquire the status of British Indian 
subjects. 

4. As regards the qualifications of the electors we agree 
that some form of property rating is the only possible basis 
for the franchise. We have not found it possible in practice 
to introduce any educational modification of the qualifications 
based on wealth. The committee have made no comparison 
of the property qualifications which they propose in the vari- 
ous provinces, nor have they explained the variations which here 
and there they admit between different parts of the same pro- 
vince. We ourselves know no way of expressing the different 
qualifications of revenue, rent, cesses, rates and income-tax in 
any common term otherwise than by translating them all, 
even though the process involves some debatable factors, into 
the common denomination of income. Para. 225 of the Re- 
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port says “ We must in fact measure the number of persons 
who can in the different parts of the country be reasonably 
entrusted with the duties of citizenship ” ; and though we 
agree with the remark which follows in para. 226 that no 
great value attaches to a priori considerations as to the amount 
of income which may be held to constitute a qualification, the 
fact remains that as the committee have given us no general 
account of the income of the proposed voters, whether rural 
or urban, we find it very difificult to form any picture of the 
standard elector whom they have in view. In its absence we 
feel that we can only judge of their proposals broadly by the 
size of the resultant constituencies. 

5. One of the voting qualifications proposed by the com- 
mittee generally is the payment of income-tax. When they 
were considering the question, the limit of assessable income 
was Rs. 1,000 a year : as you are aware, it has recently been 
raised to Rs. 2,000. It would be out of the question, we think, 
to institute a separate assessment of incomes for purely fran- 
chise purposes. We have therefore considered whether the 
adoption of the new standard would seriously disturb 
the balance of power between the various classes of voters. 
We do not think that this result will follow, because except in 
the Punjab, the other urban qualifications have been fixed so 
low that people in towns whose income is between Rs. 1,000 
and Rs. 2,000 a year would probably have them, while in rural 
areas the number of persons affected by the change is pro- 
bably not large. But we should be glad to obtain the advice 
of local Governments upon the point. 

6. One palpable difficulty that presents itself in connec- 
tion with the question of property qualifications is the rela- 
tive poverty of the Muhammadans as a body. The com- 
mittee have dealt with this problem by keeping the franchises 
even between the communities in the same areas (para. 10). 
The result is that the proportion of Muhammadan voters to 
the Muhammadan population is smaller than in the case 
of the Hindus, and the value of a Muhammadan vote is larger 
than that of a Hindu vote. This no doubt involves discrimi- 
nation ; but we agree with the committee that such discrimi- 
nation is less invidious and fairer than would result from 
differentiating the qualifications. 

7. In explaining their chief departure from the principle 
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of a wealth qualification (para. 9), the committee make no 
reference to the fact that our opinion upon the question of 
soldiers’ voting was placed before them. Our view was that 
Indian officers and soldiers should not be given any special 
preference ; they should get a vote if otherwise qualified like 
anyone else, but, in view of the inexpediency of introducing 
politics into the Indian army, they should not exercise the 
vote except while on leave or after retirement The com- 
mittee, taking a middle line between Sir Michael O’Dwyer’s 
desire to enfranchise commissioned Indian officers as such 
and the proposal made by the Punjab non-oflScial members 
to admit to the vote wound-pensioned soldiers as well, have 
proposed to treat certain kinds of military service as qualify- 
ing for the vote in all provinces. We recognize the force of 
the arguments in favour of according especial recognition to 
military service ; but if they are to be admitted we can see no 
reason for stopping short of the sepoy. We think the better 
plan is to adhere strictly to the property qualification, except 
for what may be called the corporation electorates. In this 
view we would omit the qualification of title-holders which the 
committee would retain in certain landholding constituencies. 
We regard it as no longer required ; and in its executive origin 
it is clearly open to the objections taken by a minority of the 

committee in para. 27 to another proposal 

8. In arriving at the size of the electorates shown in para, 
n of their report, the committee have attempted no unifor- 
mity of standards. Except in the case of Madras and 
Bombay, they have for the most part adopted the varying 
proposals of local Governments. We fully recognize the 
need for local variations, but we consider that such variations 
should bear some relation to established facts ; and our diffi- 
culty is to correlate the size of the suggested electorates with 
the progressiveness of the * provincial populations whether 
judged by wealth, education or political activity. The indivi- 
dual opinions of the local Governments, each looking to its 
own province, have been the deciding factor, tempered by the 
moderate adjustments made by the committee. Since the 
report was received, the Madras Government have informed 
us that their revised estimate of the electorate in that presi- 
dency is lower by 100,000 than the comparatively small total 
which the committee expected their proposals to yield. This 
new fact lends additional force to the recommendation which 
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we are disposed to make. Looking to the proposals as a 
whole, our conclusions are that the franchises should be so 
varied as to result in a slight enlargement of the Punjab 
electorate and a considerable enlargement of the Madras 
electorate ; that the large electorates proposed for Bengal and 
the United Provinces should be reduced by something like 
one-third ; and that Assam should be reduced in somewhat 
similar measure. Our colleague Sir Sankaran Nair, however, 
would accept the committee’s proposals as regards Bengal, 
Assam and the United Provinces. As to the Punjab, he 
agrees with Sahibzada i\ftab Ahmed. 

9. We are confirrfied in our opinion by our examination 
of some c>f the individual constituencies suggested. We note 
the committee’s assurance in para. 10 of the report that the 
proposed constituencies are not too big, but as a matter of 
practical business it does not convince us. It must be remem- 
bered that we are wholly without experience of the difficulty 
of holding elections on rolls of many thousands over wide 
areas. We feel great doubt whether it is within the capacity, 
of the ordinary district staff to hold elections every three 
years upon a total roll of one hundred thousand electors, 
most of whom are illiterate and very many of insignificant 
income ; and over and above this, to maintain the roll bet- 
ween elections, and to inquire into allegations of bribery, 
promises, intimidation, impersonation or the improper admis- 
sion of votes, which are the grounds on which the validity of 
an election may be impugned. Nor do we see much prospect 
of strengthening the district staff for the purpose. Most of 
the non-official assistance, which is ordinarily forthcoming in 
district work, would, at election time, be itself engaged in the 
political campaign. In the interests of the reforms, we should 
be very reluctant to see the conduct of polling at the numer- 
ous out-stations committed to the hands of subordinate offi- 
cials who might be too open to improper influence. The 
work at the outset must be mainly done by a responsible 
official staff, and until further experience has been gained it 
should be kept within bounds which they can manage. We 
understand that in the provinces where the constituencies are 
largest they were so framed in the hope of preventing them 
from being readily captured by the professional politicians ; 
but whether there are good grounds or not for such anticipa- 
tion, it seems to us that in attempting to hold elections with 
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an inexperienced electorate and a strictly limited agency 
on so huge a scale there is great risk of discrediting the ex- 
periment at the outset by electoral scandals. In most provin- 
ces the district rolls proposed are manageable ; but in Bengal 
and the United Provinces we desire, as we have said, to see 
some substantial reduction made. We cannot seriously con- 
ceive it as a physical possibility to take two of the com- 
mittee’s examples, that 122,000 voters could be polled in the 
district of Bakargunj, almost entirely devoid of roads and 
traversed in all directions by vast rivers ; or that 96,000 
voters could be polled in the Almora district, a tangle of 
great mountain ranges, among which all communication is 
slow and painful. 

10, The next point for consideration is the size and 
general composition of the councils. The present maximum 
strength of the councils in the three presidencies, the United 
Provinces and Bihar and Orissa is fifty, and in the Punjab, 
the Central Provinces and Assam is thirty. The Congress- 
League scheme proposed a strength of one hundred and 
twenty-five in the major and of from fifty to seventy in the 
minor provinces. Even if the Punjab and Bihar and Orissa 
are to be regarded as major provinces, it would hardly be 
reasonable to give them councils of approximately the same 
size as the three presidencies and the United Provinces. It is 
difficult to give their proper weight to the various factors 
which should be taken into account in determining the size of 
the councils ; but we feel that the strengths proposed by the 
committee correspond closely with the estimate which we 
should ourselves be disposed to make of the relative im- 
portance of the provinces. Bombay is given a slightly smaller 
council than Bengal, Madras and the United Provinces, but 
to this no exception can be taken in view of the differences 
in population. We see nothing to question in the compara- 
tive strengths, and the actual strengths also appear to us 
generally to meet all requirements. We understand that the 
schedule to the Bill will regulate the maximum strengths of 
the legislatures, and that their actual size will be regulated 
by the rules. 

11. The actual composition proposed for each council can 
be jndgtd from the statement which we subjoin. 
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As regards the proportions of nominated and elected 
members you will notice that the provinces fall into two 
distinct groups. The presidencies and the United Provinces 
form the first. In their case it is proposed to include in 
the councils from 78 to 80 per cent, of elected members. The 
remaining four provinces will have from 73 75 cent. 

These proposals seem to us to accord sufficiently with the 
relative progressiveness of the provinces. 

12, As the committee say, the number of official members 
must be decided mainly with reference to the requirements 
of the grand committee procedure. If the grand committee 
is constituted on the basis of the existing councils the propor- 
tion of officials will be slightly higher than those proposed in the 
scheme of the Report ; and on a 40 per cent, basis the difficulty, 
which the committee apprehend, will become more acute. 
We are not in a position to make our final recommendations, 
but we think that this matter will require further consideration 
after consultation with local Governments. 

13. We have analysed in the statement printed below the 
interests which in the committee’s opinion should be re- 
presented by non-official nomination : — 


Name of province. 

Depressed Classes. 

Anglo-Indians. I 

Indian Christians. 

Labour. I 

Excluded tracts. 

Military interests. I 

Industrial interests 
other than plant- 
ing and mining. 

Aborigines. 

Domiciled Bensjalis. I 

Others. 

T^IQX 

Percentage of total 
membership. 

I 

2 

3 

4 

5 

6 

7 

8 


1 


E 

13 

,1. Madras. 


... 



2 





2 

6 

J 

2. Bombay, ; 

* 

I 

I 

I 

... 





2 

6 

‘ i 

3. Bengal 

I 


I 

I 



... 

... 

... 

2 

5 

4 

4. United Provinces 

I 

I 

I 

... 


... 

... 

. .. 


3 

5 

4 

5. Punjab ... 

... 

3 ^ 

I 

... 

... 

I 

... 



2 

6 

7 

6. Bihar and Orissa 

I 

I 

i 

1 



I 

I 

I 

2 

9 

9 

7. Central Provinces 

I 

I* 


... 

2 



... 


I 

5 

7 

8. Assam. 



I 

I 

I 


... 



I 

5 . 

9 

Total 

7 

7 

6 

4 

5 

I 

I 

I 

I 

14 

47 

... 


Europeans and Anglo-Indians. 










jDESrATCil OM FRANCiilSK COMMITTEE'S REPORT. 


We accept these proposals generally. But there is one com- 
munity whose case appears to us to require more considera- 
tion than the committee gave it. The Report on Indian 
constitutional reforms clearly recognises the problem of the 
depressed classes and gave a pledge respecting them. 
intend to make the best arrangements that we can for their 
representation.” The castes described as “Hindus — others” 
in the committee’s report, though they are defined in varying 
terms, are broadly speaking all the same kind of people. 
Except for differences in the rigidity of their exclusion they 
are all more or less in the position of the Madras Panchainas^ 
definitely outside that part of the Hindu community which is 
allowed access to their temples. They amount to about 
one-fifth of the total population and have not been represented 
at all in the Morley-Minto councils. The committee’s report 
mentions the depressed classes twice, but only to explain 
that in the absence of satisfactory electorates they have been 
provided for by nomination. It does not discuss the position 
of these people or their capacity for looking after themselves. 
Nor does it explain the amount of nomination which it 
suggests for them. Para. 24 of the report justifies the restric- 
tion of the nominated seats on grounds which do not suggest 
that the committee were referring to the depresssd classes. The 
measure of representation which they propose for this com- 
munity is as follows : — 



Total popu- 
lation. 

i 

Population 
of depress- 
ed classes. 

Total 

seats. 

Seats for 
depressed 
classes. 



(mill 

ons) 



Madras 

39'8 

6*3 

120 

2 

Bombay ... 

19*5 

•6 

1 13 

i 

“Bengal ... ... j 

45 

9*9 

127 ! 

I 

United Provinces 

47 

10*1 

120 

! , , I 

Punjab ... 

19*5 

1*7 

' 85 

... 

Bihar and Orissa, 

32-4 

9*3 

100 

I 

Central Provinces 

12*2 

3*7 

72 

I 

■Assam 

6*0 

*3 

54 

... 

Total 

221*4 

41*9 

791 

7 


45 3 
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These figures speak for themselves. It is suggested that 
one-fifth of the entire population of British India should be 
allotted seven seats out of practically eight hundred. It is 
true that in all the councils there will be roughly a one-sixth 
proportion of officials who may be expected to bear in mind 
the interests of the depressed ; but that arrangement is not, 
in our opinion, what the Report on reforms aims at. The 
authors stated that the depressed classes also should learn the 
lesson of self-protection. It is surely fanciful to hope 
that this result can be expected from including a single 
member of the community in an assembly where there are 
sixty or seventy caste-Hindus. To make good the principles 
of paras. 151, 152, 154 and 155 of the Report we must treat 
the outcastes more generously. We think there should be in 
each council enough representatives of the depressed classes 
to save them from being entirely submerged, and at the same 
time to stimulate some capacity for collective action. In the 
case of Madras we suggest that they should be given six 
seats ; in Bengal, the United Provinces and Bihar and Orissa, 
we would give them four ; in the Central Provinces and Bombay 
two and elsewhere one. In these respects we think that the 
committee’s report clearly requires modification. 

14. We come now to the question of special, as distinct 
from communal, electorates. The reforms Report (para. 232) 
expressed a desire that special electorates should be restricted 
as far as possible, and allowed only where necessary for the 
protection of minority interests. We find it difficult to 
hold that the eight university seats proposed by the committee 
satisfy this criterion. We can discern no real divergence of 
interest between tlie universities and the educated classes 
in general. If it were the case that the university seats were 
given to academic interest or high scholarship we should 
welcome their inclusion, but we cannot anticipate that 
the representatives whom they will return will be different 
in kind from those of the professional classes in generaj. 
The Indian university seats date from the time of Lord 
Dufferin, when they were instituted in the anxiety to 
make use of any corporate body of opinion that then exist- 
ed in the country. For that purpose they are not now 
needed ; and we are inclined to think that the only result 
of a departure from the principles of the Report will be to add 
to the representation of the professional classes, and to do 
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something to carry politics into academic circles. We there- 
fore find much difficulty in justifying their inclusion. 

1 5. The next class proposed for special representation is 
the landholders. The position taken in the reforms Report 
was that “where the great land owners form a definite class in 
any province, we think that there will be a case for giving 
them an electorate of their own’’ (para. 232). Our view 
generally has been that the smaller zaniindars ought to be 
encouraged to feel themselves part of the ordinary electorate ; 
but that where a class of great landholders exists, raised by 
wealth or birth perceptibly above the level of the countryside, 
it would be practically necessary to recognise their peculiar 
status by giving them separate seats and a separate roll. At 
the last general reconstruction of the franchises in 1908-09 
the lowest level of land revenue qualifying for this privileged 
category was put at Rs. 1,000. This limit was applied only 
to non-zamindar landholders in Madras and zamindars in 
Sindh, although the Surma Valley in Assam formed an 
isolated exception with its limit of Rs. 500. Elsewhere the 
limit ranged from Rs. 3,000 to Rs. 6,000, a standard of land 
revenue which clearly distinguished the men of high position. 
Inasmuch as we are now widening the ordinary franchise and 
seeking to restrict all kinds of special representation there is 
a case for tightening the franchise of this distinct landholder 
class. But the committee have proposed special landholder 
electorates everywhere, and have even admitted to this 
category some small landholders in the Punjab, where hitherto 
no special franchise existed and even a year ago was not 
suggested. We feel great doubt about this recommendation, and 
we should also like to re-examine with local Governments the 
proposals for Assam and Madras. 

16. The committee (para. 21) have made no reference to 
the drastic reduction which they have effected in the propor- 
tion of landholder representation in all provinces except the 
Punjab and to some extent the United Provinces. On the 
whole we think that this reduction is right and now gives the 
landholders sufficient, but not excessive, representation in the 
provincial councils. The change incidentally favours the 
landholders of the United Provinces as compared with other 
provinces ; but on examination we find that the principles 
upon which the existing number of landholders’ seats was 
fixed were not altogether clear. We imagine that the former 
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disinclination of the great landholders of the United Pro- 
vinces to intervene in politics explains the small measure of 
representation which they enjoyed ; whereas in the process of 
later changes the tendency has been to give the landholders 
rather a larger voice. Except therefore in one respect we are 
prepared to endorse the committee’s proposals. The local 
Government ofthe United Provinces proposed to disregard 
the Agra landholders altogether. The committee have com- 
promised by offering them one seat. We do not think such a 
marked discrimination can be justified, and we feel that it 
will give dissatisfaction to the greater, and on the whole the 
more progressive, part of the provinces. Admitting all that 
can be said in favour of the special status and corporate 
character of the Oudh talukdars, we feel that there are in 
Agra great landholders who are deserving of at least equal 
consideration. It seems to us impossible to justify the pro- 
posed treatment of the Agra landlords in view of the com- 
mittee’s recommendations for other provinces. In 1908 a 
United Provinces conference proposed to give two landholders 
seats to Oudh and three to Agra ; in the event one seat was 
awarded to Oudh and one to Agra. On the assumption that 
the province has six landholder seats we consider that three 
of them should be allotted to Agra. 

17. The special representation which the committee pro- 
pose for commercial and industrial interests is stated in the 
subjoined table : — 


Name of Province. 

Planting. | 

Mining. | 

European Cham- 
bers of Com- 
merce. 

Indian Cham- 
bers of Com- 
merce. 

Trades Associa- 
tions. 

Millowner’s As - 1 
sociations. | 

Cotton Trade. | 

Jute Trade. *1 

Tea Trade. | 

Indian Associa- 
tions. 

Inland Water 
Transport 
Board. 

General. 

Total. I 

r 1 

2 

3 l 

4 

5 

6 

7 

8 

9 

10 

II 

1 12 

13 

\h 

I. Madras 

I 


2 

2 

I 








6 

2. Bombay 


... 

3 

r 

I 

2 

... 

I 



• » 


... 

8 

3. Bengal 


I 

4 

r 

2 



2 

2 

2 

I 

... 

15 

4. United Provinces 



2 

I 










5. Punjab 












2 

2 

6. Bihar and Orissa 

I 

3 










I 

4 

7. Central Provinces! 


I 










I 

2 

k Assam 

S 

... 



... 



... 

... 

... 



I 

6 

Total 

2 

Jt 

II 

i- 


2 

I 

2 

^ 2 

2 ] 

I 


46 
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These proposals seem generally reasonable. We hare 
examined with some care the relative representation . of com- 
merce and industry in Bengal and Bombay, and also the 
similar representation suggested for Assam, and we are pre- 
pared to accept the proposals in the main. Since the com- 
mittee’s report was signed, however, the Government of Bengal 
in their letter of February 22 (a copy of which has been in- 
cluded in Appendix XIV, page i8r, of the committee’s report, 
though the letter was not actually considered by the com- 
mittee) have proposed after consultation with the interests 
concerned to distribute the seats allotted to European 
commerce in that presidency rather different!}’ from the com- 
mittee. Their scheme involves giving European interests as a 
whole 15 seats in the council, as compared with the 14 seats 
proposed by the committee. We accept the committee’s total 
but we think that the distribution should follow the local 
Government’s proposals. 

18. We come now to the very difficult question of com- 
munal electorates, which was discussed generally in paras. 227 
to 231 of the reforms Report. The authors of that Report 
came to the conclusion that while communal electorates were 
bad in principle and must tend to delay the development of 
democratic institutions in India, it was for practical reasons 
necessary to maintain the special Muslim electorates and 
advisable to establish similar Sikh electorates in the Punjab. 
For the purpose of representing all other minorities they 
preferred to rely upon nomination, for the reasons which they 
gave in para. 232. These passages in the Report aroused 
great interest and attracted some criticism in India ; and 
before the committee began their operations it was agreed * 
that these expressions of opinion should not be regarded as 
too closely limiting their discretion. We attach an extract 
from His E^xcellency’s speech upon this point at the opening 
of the sessions of the Indian Legislative Council in September 
last In the event, communal electorates are now proposed 
not only for Muslims everywhere and for Sikhs in the Punjab, 
but also for Indian Christians in Madras, Anglo-Indians in 
Madras and Bengal, and Europeans in the three presidencies, 
the United Provinces and Bihar and Orissa. We feel the 
objections of principle to the communal system as strongly 
as the authors of the reforms Report but see no advantage 
at this stage in reiterating them. India is not prepared to 
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take the first steps forward towards responsible government 
upon any other road. The road does not lead directly to 
that goal, and we can only echo the hope expressed by the 
committee that “it will be possible at no very distant date to 
merge all communities in one general electorate.’' Under 
existing conditions we see no ground on which the com- 
mittee’s proposals can be questioned. As regards the minor 
communities we accept the details also, except in so far as 
the distribution of the elective seats for Europeans requires 
further examination in communication with local Governments, 
inasmuch as the committee do not appear to have considered 
the complication introduced by the presence of a large 
military population. 

19. Far the most difficult question, however, which arises 
in connexion with the representation of interests is the num- 
ber of seats to be given to the Muhammadans. As you are 
aware, representatives of the Indian National Congress and 
the All-India Muslim League met at Lucknow in December 
1916 and arrived at an agreement respecting the proportion 
of seats to be allotted to the Muhammadan members in the 
various provincial legislatures and the Indian Legislative 
Council. The committee, adopting the recommendations of 
most though not all of the local Governments, have made their 
proposals conform to this agreement. They found that most 
of the Indian opinion presented to them in their inquiry adher- 
ed to the compact, and the}^ thought that to depart from it 
would revive a troublesome controvers}\ We realize very 
strongly the force- of this observation. At the same time 
before deciding to endorse the committee’s conclusion, we are 
bound to examine the agreement in the light of the principles 
laid down in the Report on constitutional reforms, and also 
of its effect in the various provinces. We note that local Gov- 
eq.iments were not unanimous in subscribing to the compact. 
The Government of Madras framed their own proposals for 
Muhammadan representation without regard to it. The 
Bombay Government while adopting the compact did 
not rule out from discussion a scheme of representation 
upon a basis of population. The Chief Commissioner of the 
Centra! Provinces was opposed to separate Muhammadan 
electorates and considered that the percentage proposed in 
the compact was “wholly disproportionate to the strength 
ahd standing of the community.” The Chiefi Commissioner 
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of Assam thought it was a mistake, even from a Muslim 
point of view, to give that community representation in. excess 
of their numerical proportion. 

20 . The authors of the reforms Report laid it down that 
the effect of the agreement upon other interests must be 
examined ; and they also set aside as wholly unworkable 
the second provision in the compact, by which proposals 
affecting the interests of other communities could be con- 
sidered in the legislatures only with the assent of the large 
majority of the community affected. They thought moreover 
that special electorates for Muhammadans could be admit- 
ted only in provinces where they were in a minority of- 
voters. The committee say that their rough estimates show 
that this is the case both in Bengal and the Punjab, 
As regards Bengal they are clearly right. As regards the 
Punjab, our calculation goes to show that the Muhammadan 
voters are in a slight majority over the combined strength 
of Hindus and Sikh voters. The margin is not great and 
it is even possible that actual enumeration might convert 
it into a minority ; but the Muhammadans are in any case 
far the strongest single community in the province, and as 
the Sikhs’ claim to separate representation has been conceded, 
it is clearly considerations of expediency rather than logic 
that would place the large majority of the residuary voters in 
separate constituencies. 

121. The actual effect of the Congress-League agreement 
can be judged from the following figures : — 


— 

Muslim 
percentage of 
population. 

Percentage of 
Muslim seats 
proposed. 

Percentage 

(3) of (!)• 

(0 

(2) 

(3) 

Bengal 

53-6 

40 i 

76 

Behar and Orissa ... 

JO'S 

25 

23B 

Bombay ... i 

20'4 

33-3 

163 

Central Provinces... ... i 

4-3 

15 

349 

Madras ... > 

6-5 

15 

231 

Punjab 

54-8 

50 

91 

United Provinces... ... 

14*0 

30 

214 
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The result is that while Bengal Muhammadans get only 
three-quarters and the Punjab Muhammadans nine-tenths of 
what they would receive upon a population basis, the Muham- 
madans of other provinces have got good terms and some of 
them extravagantly good. We cannot ourselves feel that 
such a result represents the right relation either between 
Muhammadans in different provinces, or between Muham- 
madans and the rest of the community. 

23 . If we were writing on a clean slate, we should greatly 
desire to establish a ratio of Muhammadan seats which would 
bear a closer relation with their strength as a community, 
while amply fulfilling our undertakings to safeguard them as 
a minority. In determining that ratio in the various pro- 
vinces, we should have to start with certain established data. 
In the first place, the Muhammadans have been definitely 
promised some electoral advantage on the ground of their 
political importance. We should have to measure that advan- 
tage and to fulfil that promise. Secondly, the Muhammadans 
are the poorer community, and therefore any property quali- 
fication common to them and the Hindus will make the 
Muhammadan electorate smaller in proportion to the Muham- 
madan census than will be the case with the Hindus. In 
the third place, the census strength of the Muhammadans by 
no means corresponds to their political strength. In Bengal 
and Assam the Muslims are politically weaker than their 
numbers would indicate, while in the United Provinces with 

14 per cent, of the population they are incomparably stronger 
than in Bihar and Orissa with 10*5 per cent. Past history 
and the presence of Muhammadan centres count for much. 
Fourthly, it might be argued that inasmuch as a majority 
can always impose its will upon a minority, it does not 
greatly matter whether the Muhammadans in places where 
they are in a conspicuous minority are awarded for example, 

1 5 or 20 per cent, of the seats. But we think it a valid answer 
to observe that the effectiveness of a minority depends upon 
its being large enough to have the sense of not being entirely 
overwhelmed. F’inally, we should have to remember that 
whatever advantage is given to the Muhammadans is taken 
away from some other interest or interests. These considera- 
tions would suggest to us a system of weighting which would 
ie&d to different results from those agreed on at Lucknow. 
It would no doubt involve assumed factors, but these 
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would have a more logical basis than those embodied in 
the compact. 

23. We are not writing however on a clean slate. The 
Congress-League compact is an accomplished fact and a land- 
mark in Indian politics which we cannot possibly ignore. 
The actual terms of the agreement were the result rather of 
political negotiation than of deliberate reason ; and in their 
final form they were closely affected by accidents of place 
and personnel. But the last thing that we desire is to belittle' 
the importance or significance of concord between the two 
parties upon so highly controversial a subject. The difficulty 
with which the agreement was reached is a measure of the 
earnest efforts made to attain it ; and those efforts imply on 
behalf of the larger community at least a subordination of 
their immediate interests to the cause of unanimity and 
united political advance w'hich we should be sorry to appear 
to undervalue. Since the compact was made, there has been 
some re-action against it. Several of the more conservative 
Muslim associations of the Punjab are ill-content with the 
measure of representation assigned to them, while a large 
section of Bengali Muhammadans repudiate the agreement 
altogether and have besought us not to give effect to it 
Nevertheless, the Muhammadan community as a whole has 
not disavowed the action of the League. Organized Hindu 
political opinion stands by the action of the Congress. We 
feel, like Lord Southborough’s committee, that the compro- 
mise, whatever may be its defects, is not one that we ought to 
re-open, and that it would be a poor recognition of the 
genuine efforts that have been made in the cause of unity if 
we were to throw this very difficult problem into the melting- 
pot again. 

24. _We accept therefore the conclusions of the committee 

except in one respect. The Muhammadan representation 
which they propose for Bengal is manifestly insufficient. It 
is questionable whether the claims of the Muhammadan 
population of Eastern Bengal were adequately pressed when 
the Congress-League compact was in the making. They 
are conspicuously a backward and impoverished community. 
The repartition of the presidency in 1912 came as a severe 
disappointment to them, and we should be very loath to fail 
in seeing that their interests are now generously secured. In 
order to give the Bengal Muslims a representation proportion- 
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ate to their numbers, and no more, we should allot them 
44 instead of 34 seats ; and we accordingly propose to add 
ten seats to those which the committee have advised on their 
behalf. Whether the addition should be obtained by 
enlarging the council or by withdrawing seats from other 
interests, or by a combination of both plans, is a matter on 
which we should certainly have to consult the provincial 
Government. We should also be largely guided by their 
opinion in determining whether the extra seats should be 
filled by election or by nomination. Our colleague Sir 
Sankaran Nair, however, would accept the committee’s 
report. 

25. We agree with the committee that there is no 
justification for admitting the claims for separate electorates 
put forward by the smaller communities mentioned in para. 
18 of their report. But we confess to the greatest difficulty 
in accepting their proposals in regard to non-Brahmans in 
Madras. If, contrary to theoretical principles, communal 
electorates are to be conceded to three communities in addition 
to the Muhammadans and the Sikhs, then it appears to us 
that there is a very strong practical need for finding 
some means of dealing specially with the non-Brahmans ate. 
The committee were evidently dissatisfied with the posi|^b&, 
and saw the need for some settlement which would dispelkyi«^ 
anxieties of the non-Brahmans. At the same time ttfey^ 
advise that no attempt to reach such a settlement should be 
made until statutory effect has been given to their own pro- 
posals, although these ignore the position of the non-Brah- 
mans altogether. We see grave practical objections to this 
suggestion. If the reforms scheme is not to start under a 
very heavy handicap in Madras, the bitter feelings which have 
been aroused by this controversy must be allayed. We can- 
not expect co-operation and good will from the non-Brah- 
mans so long as no provision is made to secure their interests. 
We do not regard it as sufficient to say, as in effect Lord 
Southborough’s committee have said, “since you will not 
assist us to find a solution, we can do nothing for you.” Our 
own responsibility for the contentment of the country makes 
it incumbent upon us to make every attempt to arrive at a 
settlement which will satisfy the reasonable claims of both 
parties before reforms are introduced. It is indeed not only 
the twp t^optesting parties who are interested. The' Matdr^? 
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representative upon the subjects committee has declined to 
recommend the transfer of any subject in Madras unless 
separate provision is made for the non-Brahmans ; and though 
we have not been in communication with the Madras Govern- 
ment, it would not surprise us to learn that they share his 
views of the need for securing the interests of that body. 

26. Various possible solutions are discussed by the com- 
mittee. They reject a scheme for separate electorates 
on the ground that it would force the Brahmans into a 
separate electorate against their will. This argument may 
be discounted by the fact that in the eyes of many 
Hindus this is what has already been done in the case 
of the Hindus ; but hitherto separate electorates have 
been established in. the interests of minorities only, and to 
extend the system in the interests of majorities seems to 
us again open to serious objection. On the other hand we 
do not think that the committee have attached enough 
weight to the immense power of the Brahmans in combination. 
They point out that the non-Brahmans will be in a majority 
of four to one in the electorates, and they “cannot but 
think that, if the capacity already devoted to politics among 
non-Brahmans were utilized in organizing this great majority, 
the non-Brahmans would in no long space of time find that 
such a preponderance of votes would make itself effectually 
felt despite the power and influence of the Brahmans.” We 
are less optimistic. Recent experience in Madras has shown 
how inadequately non-BrahmUns are likely to be represented 
in the council, unless some special provision for them is 
made. Numbers count for little in India at present against 
•social, educational, and especially religious superiority which 
has behind it the sanction of centuries. We shall find it 
hard to meet the charge that we are acquiescing in the 
establishment of an oligarchy in Madras, unless something 
is done to secure to the non-Brahmans a fair share in the 
legislature. It would, in our opinion, be a mistake to wait 
for any move by the non-Brahmans. We share the com- 
mittee’s views regarding the undesirability of forcing a 
separate electorate on the Brahmans^ but we are anxious to 
consult the Madras Government in regard to the reservation 
of non-Brahman seats in plural constituencies. It seems to 
us that the constituencies might be arranged in such a way 
that thirty out of the sixty-one non-Muhammadan seats could 
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be reserved for non-Brahmans, while both parties might 
contest the remaining seats without restriction, 

27, At the same time, if divisions in the Hindu com- 
munity are once recognised in the electorate, as in the case 
of the non-Brahmans in Madras, we admit that it becomes 
extremely difficult to resist the claims of the Mahrattas in 
Bombay, Their case is stated, from three different points 
of view in para. 5 of the Bombay Government’s memorandum 
at pages 135-6 of the report. The Mahratta question is by 
no means so acute as the non-Brahman question ; and the 

■ Bombay Government seem to think that with the system of 
plural constituencies proposed for many districts in Bombay 
the Mahrattas ought to secure fair representation. The case, 
however, is a somewhat doubtful one, and we should like 
to consult the Governor in Council particularly upon it before 
making our final recommendations. 

28. We come now to the distribution of representation 
between town and country. The committee have not dealt 
with this question on any uniform system, and we cannot but 
think that this detracts from the value of their recommenda* 
tions. The point is an important one, and as it seems to us 
requires reasoned treatment. After religion and race, the 
boundary between town and country is the greatest divid- 

‘ ingline that runs through the Indian people. It corresponds 
closely with the division between progress and conservatism ; 
between English education and vernacular ; between experi- 
ence of self-government and lack of such experience : between 
the existence of newspapers, professions, bar libraries, 
societies, etc., and their absence. It is roughly the difference 
between the old India and the new, the forces that are press- 
ing us forward and those that are holding us back. These 
are in our view elements which ought to be measured on a 
uniform scale all round, and the relative importance of which 
ought to be assessed in each province. The committee have 
not attempted this task. What they have done is to accept 
the schemes for urban electorates put forward by provincial 
governments, with indifference to the fact that these are based 
on very varying principles. In Madras, Bombay, Bengal and 
the United Provinces the method adopted has been to take 
very large towns only and either to give them separate consti- 
tuencies or to group two towns together in one constituency : 
at the other extreme is the .system adopted in the Punjab and 
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Bihar and Orissa of separating only one or two of the very 
largest towns, and then grouping all other towns, cantonments, 
and in the Punjab even notified areas, of one or two divisions 
into single constituencies : between these extremes comes the 
Central Provinces system of grouping towns varying in popu- 
lation from 46,000 to 4,000 into groups of from three to nine 
towns and making each group a constituency. We cannot 
think that all these varying principles can be sound. That 
their adoption will give rise to great inequalities is shown by 
the following statement : — 


Name of provinces. 

Percentage 
of urban seats 
in general, 
non-Muslim, 
Muslim and 
Sikh seats. 

Percentage of total population living 
in towns with population of over — 

5,000. 

10,000. 

20,000. 

50,000. 

100,000. 

I 

2 

3 

4 

5 

6 

7 

I. Madras 

15 

16 

10 

6 

3 

2 

2. Bombay 

22 

20 

15 

12 

9 

s 

3. Bengal 

-3 

8 

6 

4 

3 

■' 3 

4. United Provinces 

H 

9 

7 

5 

4 

3 

5. Punjab 

18 

12 

8 

7 

5 

3 

6. Bihar and Orissa 

H 

5 

3 

2 

I 

Ji 

7. Central Provinces 

18 

8 

3 

3 

I 

I 


In every province, whatever their differences of industrial 
or commercial development, there must come a stage in the 
, growth of towns, though it need not be the same stage 
everywhere, where proximity of residence gives rise to dis- 
tinctively urban interests. In para.i33 of the reforms Report 
it was suggested that the beginnings of such a process 
occurred in towns of 10,000 people ; many persons would 
agree that for political purposes the process was sufficiently 
complete in towns of 50,000 people and notin towns of much 
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smaller population. We would have preferred that some 
such standard should have been adopted in the first place, 
and thereafter some uniform system of weighting applied to 
the town representation. This would give a reasonable and 
a roughly uniform representation to the urban areas in the 
various provinces. We may illustrate our meaning by an 
example. If we take a population of 50,000 as the criterion 
for a town, and if we decide that a town population should 
have twice as much representation as the rural population, 
then accepting the percentages in column 6 of the statement 
above we should fix the proportion of urban representation 
in the various provinces as follows : — 

Madras 
Bombay 
Bengal 

United Provinces 
Punjab 

Bihar and Orissa 
Central Provinces 

The results would be markedly different from those of the 
committee’s method of procedure. We do not put them 
forward as a final solution ; but we feel that the question 
requires more examination from the point of view of principle 
than it has received. 

29. The committee propose certain changes in the regu- 
lations regarding the qualifications for candidates. For the 
reasons already given in para. 3 of this despatch we are un- 
able to agree that subjects of Indian States should be eligible 
for election as members of legislative councils. We also 
doubt the need for the proposal that dismissal from 
Government service should only operate as a disqualification 
if it involves moral turpitude, the duty of deciding this 
question of fact being laid on the Governor. This proposal 
seems to imply that men may be dismissed from Government 
service without a stain on their character; this is not the 
case ; and we would prefer to leave the disqualification as it 
stands at present. Our colleague Sir Sankaran Nair would 
accept the view of the minority stated in para. 27 of the 
report The next change proposed by the committee has 
also reference to the same criterion. The existing provision 
that no one should be a candidate against whom had been 
passed a sentence of more than six months’ imprisonment or 
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an order to give security for good behaviour is modified by. 
the same ‘Tnoral turpitude’’ condition, (though at present the 
Governor in Council is empowered to remove this bar), and 
by the omission of any reference tq the preventive sections. 
In the following rule relating to disbarred lawyers the word 
‘Tourt” is substituted for authority. With the exception of 
the last, we do not regard these chang'es as improvements 
and should prefer to leave the rules as they stand at present. 
The committee, though they make no mention of the fact, 
further propose to omit altogether the important rule which 
empowers the Governor in Council to disallow the candidature 
of any person whose character and antecedents are such that 
his election would be contrary to the public interests. This 
rule was introduced in 1909 after much discussion between 
Lord Morley and Lord Minto’s Government. Its loss may be 
inconvenient, but we are not disposed to press for its main- 
tenance ; we incline to regard a provision of this nature as 
inconsistent with the new conception of representation. 

30. The committee’s treatment of the question' of 
residential qualifications has placed us in some difficulty. 
Their recommendations do not accord with the opinions 
received. Five local Governments asked for the insertion 
of a qualification of residence within the constituency ; three' 
did not press for it. The committee propose to adopt the 
qualification in three cases out of the five, but not in Madras 
or Bengal The three English members of the committee 
with Indian experience dissent from the majority proposal 
and would adopt the .qualification in all provinces. On the 
whole, amid this diversit}/ of views, we have decided to accept 
the committee’s proposals, mainly because we doubt the effect- 
iveness of insistence on the residential qualification but also 
because it will give us an opportunity of testing it by results 
in different areas. Some of the arguments that have been 
urged against the qualification do not appeal to us. Fqr 
example, alarm has been expressed by Indian, politicians at 
the suggestion that rural areas may return members who will 
only be able to follow the proceedings in the vernacular. 
We feel, on the contrary, that unless this result is secured the 
rural areas cannot be properly represented, the control of 
business must pass entirely into the hands of the limited 
English knowing classes, and the intentions of our reforms 
will be in serious jeopardy. As we have said, however, we 
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are prepared to allow the experience of different provinces 
to show which rule has the more beneficial result. 

The Indian Legislature. 

31* We now come to the very difficult questions con- 
nected with the composition and functions of the Indian 
legislature ; and before we examine the committee’s proposals, 
we would ask you to consider the main problems which must 
underlie all questions of detail. The principle of bifurcation 
in the central legislature for the sake of obtaining a better 
representation of interests therein, is accepted by us ; though 
our colleague, Sir James Meston, would have frankly preferred 
to make no radical change in the structure of the central 
legislature until experience had been gained of the changes 
contemplated in the provinces. We all agree, however, that, 
be the form of the central legislature what it may, the 
power of the Government of India to secure the legislation 
which they desire in essential matters must, as stated by the 
authors of the Report, remain indisputable. 

32. There are two ways in which a bicameral legislature 
can be created consistently with this cardinal requirement. 
The first is the method of the Report The* Council of 
State is there designed not primarily as a revising chamber 
but as the organ, when the occasion requires, of essential 
legislation. The idea of the authors is that the Governor- 
General in Council should have power, by certificate, to 
secure legislation that he deems essential to peace, order 
or good government, either through the Council of State 
alone in the event of a sudden emergency, or by the Council 
of State in disregard of the wishes of the Assembly in cases 
where that body had taken a line . which would defeat the 
purpose of the legislation. Under this scheme there would 
indeed be provision for joint sittings at which the will of the 
majority would prevail ; but that arrangement would not be 
intended for Government legislation to which there was 
strorg non-official opposition. The figures given in para. 
282 of the Report make it plain that no Government Bill 
which did not carry with it a substantial part of the non- 
official vote could succeed at a joint sitting. The Report 
definitely relies upon the special certificate power to secure 
esential legislation. It follows that if the Council of State 
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is as a matter of regular practice to serve when required as 
an effective legislature, it should comprise a strong elected 
element ; and this the Report proposes (para. 277) to provide 
by the method of indirect election b}^ the non-official 
members of provincial councils. At the same time the 
authors of the Report indicate that they do not look 011^ this 
position as final : it is their aim that the Council of State 
should develop into a normal second chamber (paras. 278, 
281) ; and they seek to give it from the outset something 
of this character by advising that qualifications be prescribed 
which will ensure a certain dignity and sobriety in its 
membership. 

33. The other method of attaining the object in view 
places less reliance on the certificate power and more on the 
joint sitting. Its advocates doubt whether the cei'tificate 
power will in practice he sufficiently elastic and durable to 
ensure at all times the passing of essential Government 
legislation : While therefore they would retain the certificate 
for use only in an extreme emergency, they would so consti- 
tute both chambers as to afford the Government a reasonable 
chance of securing enough support among the man^^ different 
interests represented to carry their Bills at a joint session. So 
stated, the divergence of views may not appear very striking ; 
but any departure from that part of the scheme which treats 
the certificate procedure as the mainstay of Government 
legislation at once opens the door to a very different con- 
stitutional position. There would then be good reasons for 
constructing India’s bicameral legislature on the lines of 
others in the world, leaving the progressive elements to find 
their representation in the Assembly, and giving the Council 
of State the definite character of a revising chamber by 
making it the organ of conseiTvative and stable opinion. 

34. Between these two alternatives the main issues are 
fairly clear ; but additional complications arise from the fact 
that the committee’s report throws little light upon the 
practical possibilities of the methods of election to the Indian 
legislature. If the Assembly could be constituted by direct 
election, then the indirect election to the Council of State 
which the first plan involves might be accepted as no more 
than a minor drawback. If, however, it becomes necessary 
to choose the elective portion of the Assembly by indirect 
election, and if no better electoral colleges can be devised for it 
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than the non-official members of the provincial councils, then 
we are faced with the serious anomaly of one and the same very 
limited electorate choosing representatives to both chambers. 
When on this situation the additional limitations of the com- 
munal system are superimposed, we doubt if the resulting 
position would be tolerable. On the other hand if the Council 
of State were to be constituted on ordinary senatorial lines, it 
would naturally be chosen by direct election and by a res- 
tricted electorate. The nature of the elections to the Assem- 
bly, though still an important question in itself, would then at 
all events not complicate the question of the method of con- 
stituting the Council. The reasons for establishing direct 
election however for the lower chamber would indirectly gain 
in strength ; for it would be anomalous that the popular body 
should have a less direct mandate than the revising body. 

35. These seem to us the governing conditions of the 
problem before us. As we said in para- 1 14 of our first 
despatch, the terms of reference to the franchise committee 
precluded them from reviewing the whole of the relevant con- 
siderations. They were not invited to consider either the 
functions or the composition of the Council of State, but 
were asked to advise on the composition of the Assembly on 
the assumption that the Council of State would be constituted 
in the manner and for the purposes proposed in the Report, 
and as regards the Council of State to examine only the 
method of election ; and this limitation must be borne in 
mind in considering their proposals. The committee’s re- 
commendations for the Assembly are briefly stated in para. 3 3 
of their report They have not referred to the proposals 
which we ourselves placed before them, and which are re- 
peated in Appendix III to this despatch. We hoped to 
discuss our suggestions with the ^committee in the light of the 
information which they had collected in the provinces, and 
without which it was clearly impossible for the Government 
of India to formulate a complete scheme. In particular, we 
were anxious that the possibility of direct election to the 
Assembly, to which we attached great importance, should be 
examined in the light of the provincial figures for electorates ; 
but there were other questions, in particular questions of the 
balance of interests, on which, bad time permitted, more light 
would have been thrown by an exchange of views. The 
chairman thought that nothing would be gained by a con- 
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ference at which the Government of India were not prepared 
to formulate a complete scheme ; he preferred to conclude 
his report without conferring with us : and there are therefore 
some points on which the reasons for the committee’s 
divergence from our own proposals are not clear. 

36. The committee have accepted our view that if all the 
interests which, following the plan of the Report, it is 
desirable to include are to find representation in the Assembly, 
the strength of the elective portion of that body must be 
raised to 78 or 80. The differences of detail between the 
committee’s scheme and our own are exhibited in the 
following tables : — 

CxOVERNMENT OF JNDhVS PROPOSALS. 


— 

General. 

Muslim. 

European 

Interests. 

Landholders. 

Indian Com- 
merce. 

w 

3 

D 

Total. 1 

Madras 

9 

I 

I 

I 


... 

... 

12 

Bombay 

5 

I 

■' 

I 

2 

... 

I 

13 

Bengal 

5 

3 

3 

I 

I 

... 

I 

34 

U ni ted P rov i nces ... 

8 

3 

I 

I 

... 

... 

... 

13 

Punjab 

3 

3 

... 

I 

... 

I 

... 

. 8 

Bihar and Orissa ... 

6 

I 

... 

I 

... 

... 

... 

8 

Central Provinces... 

3 


... 

I 

... 

... 

... 

4 

Assam... 

3 

... 

... 

... 

... 

... 

... 

3 

Burma 

3 

... 

I 

... 

... 

... 

... 

4 

European non-official com- 
munity 

... 

... 

I 

... 


... 

... 

1 

Total 

44 

12 

9 

7 

3 

I 

3 

00 1 
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COMMITTEE'S PROPOSALS. 


— 

General. 

Communal. 

Landholders. 

European Com- 

merce and Plant- 
ing-. 

Indian Commerce. 

Total, 

Muslim. 

Sikh. 

Non- 

Muslim. 

Muslim. 

s 

Madras ... 

7 

2 


I 



1 

I 

13 

Bombay... 

4 

3 

... 

I 

I 


I 

3 

13 

Bengal ... 

5 

3 


1 

I 

... 

2 

I 

13 

United Provinces ... 

6 

3 

... 

T 

I 

... 

I 

... 

12 

Punjab ... 

2 

4 

I 

... 

I 

I 

... 

... 

9 

Bihar and Orissa ... 

6 

2 

... 

I 

• • • 

... 

... 


9 

Central Provinces ... 

4 

I 

... 

... 

... 

... 

... 

... 

5 

Assam ... 

I 

I 

... 

... 

... 


I 

... 

3 

Burma*.,. 

2 

I 

... 

1 

... 

... 

I 

... 

4 

Delhi ... 

I 


... 

i 

! i 

i 

... 

1 ... 

... 

... 

I 

Total 

.38 

1 

20 

1 V 

i ’1 

4 

I 

7 

4 

80 


The allotment for Burma is only tentative. 


As you will see, there is no great difference between our 
respective ideas of the strength of the non-special (general 
plus communal) representation : but the committee have 
applied the Congress-League compact, which related to the 
Indian legislature as a whole, to the Assembly as a unit 
by itself, and have recommended a higher proportion of 
Muslim seats (24 out of 73 Indian elected seats) than our pro- 
posals, which were based on their strength in the various pro- 
vinces, would give them. While the majority of us are pre- 
pared to accept their recommendation on this point, our 
colleague Sir William Vincent dissents, and regards the 
.Muslim representation proposed by the committee as ex- 
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cessive. The special interests for which \vg proposed to make 
provision were the great landholders, European interests, 
Indian commerce and the two large cities of Calcutta and 
Bombay. The committee have omitted any special urban re- 
presentation ; they have not taken into account any European 
interests outside commerce ; they have increased the re- 
presentation of the landholders proposed by us from 7 to 10; 
they have decreased the European seats from 9 to 7 and have 
increased the seats given to Indian commerce from 3 to 4. It 
would have been convenient if they had stated their reasons. 
We think that the representation of landholders is excessive 
in itself, considering their representation in the Council of 
State, and that its distribution between provinces does not 
accord with the importance of the landed classes in them. 
Moreover the committee’s , treatment of landed property in 
the Assembly, Avhere its interests are probably less Immediate 
than in the provincial councils, is not consistent with the res- 
tricted representation which they have assigned it in the 
latter. We think that it would be disproportionate to 
reserve one elected seat to Delhi ; its interests, when neces- 
sary, like those of any other minor province, could be sufficient- 
ly met by nomination. We also deprecate the reduction and 
restriction of the European representation. As was pointed 
out in His Excellency’s speech which we attached to our first 
despatch, many of the questions which will come before the 
Assembly will be of great interest to European commerce, 
and we .think that it should be strongly represented there. 
We feel therefore that in these respects the committee’s 
scheme is open to criticism : and we should prefer not to 
endorse it until we know how it is received by tliose affected. 

37. On the important question of the method of election 
the committee have decided that direct election to the Assem- 
bly is impossible. The conclusion is one which we are not 
unanimous in accepting. Some of us consider that the results 
given in para. 34 of the committee’s report are enough to con- 
demn the proposal there made ; and they think that closer in- 
vestigation of the provincial material is required. The com- 
mittee have not mentioned in their report (para. 34) whether 
they propose that the elections to the general and communal 
seats allotted to each province in the Assembly shall be made 
by the non-official members of that province voting as 
a whole, or only by those of the community concerned : 
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but their intentions are clear from their Appendix IX. We 
agree with them that the former alternative is not feasible : 
the Muhammadan members of th^ provincial councils would 
not wish their own representatives in the Assembly to be 
returned by an electorate in which the Hindus preponderate. 
But if the voting is to be communal, the constituencies, 
already so restricted that on the average eleven voters return 
one member, would be smaller still. In Madras, for example, 
13 Muhammadan members, with the possible addition of one 
or » two nominated members would return two members to 
the Assembly : in Bihar 17 Muhammadan members would 
elect two members ; in the Punjab 9 Sikh member-electors 
would return one representative. A minority of us cannot 
regard this as a satisfactory method of constituting the 
elected part of the larger chamber of the new legislature of 
British India. 

38. Those of us who take this view observe that the 
committee’s reasons against direct election are of a permanent 
nature, and if accepted offer no promise of a speedy change 
to healthier methods. They note that the committee are in 
error in saying that all local Governments advised that 
elections should be indirect The Bihar and Orissa Govern- 
ment gave an opinion to the contrary. But in any case 
those of us who think that every effort must be made to 
secure direct elections to the Assembly would be prepared 
to require local Governments to make a further examination 
of a matter which naturally was not of primary interest to 
them. They do not think that the committee’s discussion 
exhausts the possibilities. The work of the central legislature 
will require a wider outlook and higher standard of intelli- 
gence than can be provided by the large electorate which is 
proposed for the provincial councils ; they see no objection 
therefore to a substantially higher franchise being adopted 
for elections to the Assembly than for provincial elections ; 
they think it inevitable that the franchise must be raised 
if direct elections are ever to be attained for the Assembly, 
and they would much prefer to take this step at once. Instead 
of concluding that this would give too much power to the 
landholders, who according to the committee would also enjoy 
their separate representation, they would propose first to 
ascertain what voters would be forthcoming on the new roll 
in urban and rural areas, and then to decide the details of the 
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constituencies : it might well be that no separate seats for 
landholders were needed. 

39. The majority of us are prepared to accept the com- 
mittee’s finding. We do so with regret, for we look upon 
direct elections as the only system that is compatible with 
true responsibility to the voters. And we do not accept any 
arguments which would relegate the creation of a direct 
electorate for the Assembly to an indefinite future. We con- 
sider that it will be the clear duty of the Government of India 
to devise such an electorate before the enquiry of the first 
statutory commission. But for the moment we recognize 
that the large electorates for the provincial councils could not 
be polled again for the chambers of the Indian legislature ; 
and it will take time to work out a separate franchise which 
will not be too high or very artificial or so diffused as to make 
canvassing impracticable. We take the committee’s proposals 
therefore as they stand, subject to the criticisms of certain 
details in the foregoing paragraphs. We agree to an Assem- 
bly composed of 80 elected and 40 nominated Members, of 
whom 26 shall be officials ; and until the first statutory , com- 
mission reports, we would allow the elected members to be 
chosen by the non-official members of the provincial legis- 
latures. The nominated members we should apportion as 
follows : — 


Oj/iciai Members, 

Members of the Executive Council ... ... ... 7 

Secretaries to the Government of India... ... ... 7 

Provincial and departmental officials and experts ... 12 

26 

Non-official Members ... ... 14 

Total ... 40 


40. Turning to the Council of State, the committee have 
recommended a slight addition to its elected element, and 
consequently to its total strength. In this conclusion we 
agree, but the main argument that weighs with us is that, 
unless the original proportion of size is maintained between 
the two bodies, the Council of State may^ lack the authority 
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which should attach to it in cases where its opinion is in 
opposition to the Assembly. We do not give the same 
weight as the committee have done to the need for nicely 
adjusting, the claims of the provinces and the communities in 
the Council of State as well as in the lower chamber. They 
have here departed from the scheme of the Report as regards 
the special Muhammadan and landholder seats, and have 
proposed that these also shall be filled by the non-official 
members of the provincial councils, while Appendix X of the 
report shows that the elections are to follow class and com- 
munal lines. The proposal is in our view unworkable. It 
would allow nine Sikh electors to return a member to each 
chamber ; and it would enable six landholder voters in the 
United Provinces to return a member to the Council of State 
at each election. We cannot approve of a scheme which 
yields such results. Our aim should be the representation of 
all important interests on a broad scale, and we should eschew 
refinements which really have the effect of destroying it. 

41. Nor can we accept the proposals of the committee 
for the method of election to the Council Whether direct 
election for the Assembly is impossible is a question on 
which, as we have said, we are not unanimous : but we all 
agree both that direct election to that body is strongly to be 
preferred, and that if it cannot be attained there is no alterna- 
tive but to create new constituencies electing directly to the 
Council of State, To obtain the elected members of both 
chambers from the same electoral college would reduce the 
smaller chamber — the Council of State— to a position barely 
distinguishable from that of a standing grand committee of 
the Assembly. We are anxious that the Council should 
partake of .the character of a hall of elder statesmen ; and 
for that purpose we should make its membership subject 
to a high standard of qualification. Having gone so far, 
we should see no difficulty in advancing a step further and 
providing for each province and electorate of from 1,000 to 
1,500 voters, possessed of the same qualifications as those which 
we should prescribe for membership of the Council of State, 
who should be required to elect to that body from among 
their own number. The details would vary between provinces, 
and it would of course be necessary to consult local 
Governments upon them. There is ample time before the 
first elections for these special rolls to be prepared, and we 
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recommend that the inquiry should be to this extent re- 
opened. 

42. Assuming therefore that the x^ssembly is^enlarged 
our provisional proposals as regards the Council *of State 
would take the following form : — 

Elected restricted constituencies in : — 

Madras, Bombay, Bengal, the United Poroviiices and 15 
the Punjab ^3 each). 

Bihar and Orissa, Burma and the Central Provinces 6 


(2 each.) 

Assam ... ,,, ... ... i 

Elected by Chambers of Commerce ... ... 2 

Total elected members... ... 24 

Nominated non-official members ... ... ... 4 

Official members — 

Members of the Executive Council ... ... 7 

Secretaries to the Government of India ... ... 10 

Provincial and departmental officials ... ... ir 

Total ... ... 28 

Grand Total ... ... 56 


In allowing for communal interests, we should reserve for 
Muhammadans one seat in each of the provinces which have 
three seats, and one seat alternately in Bihar and Orissa and 
in the Central Provinces. One of the Punjab seats we shoiilch 
keep for Sikhs. 

43. The question remains whether the officials appointed 
to the Council of State should be approximately the same as 
those nominated to the Assembly or not It would not be easy 
for the provinces to spare a double set of senior officials for 
the comparatively prolonged sessions of the Indian legisla- 
ture; nor if the certificate power is freely used would the 
presence of so many be necessary for the purposes of joint 
sessions. There are also advantages in having the same 
officials in touch with the proceedings in both chambers ; and 
although in practice it will mean that the two chambers 
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cannot sit at the same time, we advise that the same officials 
should as far as possible be members of both. 

44. We should the more regret our inability to present 
you at this stage with a complete scheme, to which local 
Governments had assented, if we did not feel that it arises 
from causes wholly beyond our control, and that there is yet 
an opportunity for further investigation. The extreme 
difficulty of combining the security of Government in essential 
matters with the need for greater repres'entation of interests 
is apparent and calls for no demonstration. The strength of 
the official element available for the legislative purposes of 
the central Government is limited ; and in the long run, if we 
are to adhere, as we wish to do, to the fundamental principles 
of the reforms Report, it must be the ultimate determining 
factor in whatever dispositions we make. For the rest, our 
aim should be to give the greatest scope to the representative 
principle and to make the business of the Indian legislature 
a reality to the electorate ; and the best hope of doing so lies 
in establishing a system of direct election to both chambers. 
We recognize that this is at the moment impracticable ; but 
for the upper or senatorial chamber we advise that the 
attempt be made. It can be done without delay, and there 
is no reason to fear that it will impede the introduction of 
reforms. 


Conclusmi, 

45. We have now to sum up our views upon the com- 
mittee’s report We think that it will serve the immediate 
purpose of making clear to Parliament the general scope 
of the electorate which it will be possible to set up in 
India ; the play which must be allowed to the principles of 
communalism and special interests ; and the size and com- 
position of the resulting legislative bodies in the provinces. 
Whatever changes may be made on points of detail, important 
as some of these are, will not impair the value of the report 
from these points of view. At the same time we feel that 
there are proposals in the report, as for instance those affect- 
ing the depressed classes, the non-Brahmins, the Muslims, 
the landlords, and the division of urban and rural areas that 
we cannot without further inquiry endorse ; while we desire 
more investigation into the constitution of the Indian legisla* 
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ture and the method of election for the Council of State. 
There is time for such inquiry: and our recommendation 
therefore is that the report with this despatch be published, 
and the opinions of local Governments and of thd public 
generally be obtained upon them. 

46. Our Colleague, Sir Sankaran Nair, is of opinion that, 
in view of Indian political conditions, any invitation of further 
public criticism in India is to be deprecated. He would, 
without waiting for further discussion in India, leave to the 
authorities in England, who will no doubt give such opportu- 
nities as they think fit to local Governments and representa- 
tive bodies to make their representations, the decision of all 
questions, including those affecting the depressed classes, 
non-Brahmins, etc., on which he has differed from the franchise 
committee, and the other questions, like the composition of 
the Legislative Assembly and the Council of State, if any, 
etc., on which the Government of India are unable to endorse 
the conclusions of the committee without further enquiry. 
He signs this despatch subject to the minute of dissent already 
submitted by him. 

47. Our Colleague Sir William Vincent has stated his 
views upon the questions of Muhammadan representation 
and the Indian legislature in a separate minute of dissent 

We have the honour to be, 

Sir, 

Your most obedient, humble Servants, 
(Signed) CHELMSFORD. 

„ C C MONRO. 

„ C SANKARAN NAIR 
„ G. R. LOWNDES. 

„ W. H. VINCENT. 

„ J. S. MESTON. 

„ T. H. HOLLAND. 

„ R. A. MANX 
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XIV. Report of the Marquess of Crewe’s 
Committee on the Home Administration 
of Indian Affairs. 

1, The Committee was appointed to enquire into the 
organisation of the India Office and the relations between 
the Secretary of State in Council and the Government of 
India. We were directed to have regard generally to the 
proposals made in the Report on Indian Constitutional 
Reforms for the reform of the Government of India and 
provincial Governments, and in particular to the recommenda- 
tions contained in paragraphs 290 to 295 of the Report. 

2, Our terms of reference were as follows : — 

(1) To advise what changes should be made in — 

{a) the existing system of Home administration of 
Indian affairs ; and in 

(/;) the relations between the Secretary of State, or 
the Secretary of State in Council, and the 
Government of India, both generally and with 
reference to relaxation of the Secretary of 
State’s powers of superintendence, direction, 
and control. 

(2) To examine in particular — 

(a) the constitutional powers of the Council of India, 
its relation to the Secretary of State as affecting 
his responsibility to Parliament, and otherwise, 
and the financial and administrative control 
exercised by the Council ; 

(<5) the composition of the Council, the qualifications, 
method of appointment and term of office 
of its members, and the number of Indian 
members ; 

(i;) the working of the Council in relation to Office 
procedure ; 

{d) the general departmental procedure of the 
India Office ; 

(e) the organisation of the India Office establishment, 
and the question of modifying the system of its 
recruitment so as to provide for — 
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(i) - the interchange of appointments with the Indian 

Services, and 

(ii) the throwing open of a proportion of appoint- 
ments to Indians ; and to make recommenda- 
tions. 

(3) To advise whether any of the charges on account of 
the India Office, and if so what charges, should be placed 
along with the Secretary of State's salary upon the Estimates. 

(4) To advise how effect should be given, by legislation or 
otherwise, to the Committee's recommendations. 

(5) To enquire into and report upon any other matters 
cognate or relevant to the above, which it may consider expe- 
dient to take into consideration. 

3. At the outset of our proceedings we felt a certain diffi- 
culty regarding matters of military administration, which on a 
strict view might be held as falling within the scope of our 
enquiry. We were in doubt whether it was contemplated 
that these matters should be included among the problems 
which the Committee was constituted to investigate ; and we 
therefore sought and obtained a ruling that they could be 
omitted from our consideration. 

4. In the interpretation of Head 1 . of our terms of re- 
ference, we have designed our work to be complementary to that 
already completed by the two Committees which have reported 
under Lord Soiithborough’s presidency on the new franchise 
and the allotment of functions. In order to present on a 
reasoned basis our conception of the functions to be discharg- 
ed in the future by the Home administration of India, we 
have found it necessary to assume something as to the func- 
tions to be assigned to the Government of India ; and with 
this, object in view we have accepted as our starting-point the 
conclusions of the Committee on Functions, In so far as they 
indicate the relations between the central and local Govern- 
ments in India. 

5. We desire to record our regret that Lord Inchcape was 
prevented by illness from joining the Committee. We feel that 
his wide experience and sound judgment would have been 
an invaluable help to us in our deliberations. 

6. The Committee assembled at the India Office on the 
5th March 1919. In all, we have held 33 meetings and 
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examined 20 witnesses, whose names are given in the appen- 
dix to this Report The nature of the evidence taken was 
determined to a considerable extent by the necessity of 
eliciting the facts of the existing system. As it was clear 
that our conclusions might materially affect the status of 
the Council of India, we thought it right tp give the members 
individually an opportunity of placing their view before us. 
In addition, we have had the great advantage of hearing Mr. 
Austen Chamberlain, in whose term of service at the India 
Office the scheme of Indian Reform had its inception. 

IL 

7. We have set constantly before us the declared policy 
of His Majesty’s Government, namely, '^the gradual develop- 
ment of self-governing institutions, with a view to the 
progressive realisation of responsible government in India as 
an integral part of the British Empire.” To make clear 
our position in regard to the changes which in our opinion 
should be made in the system of the Home Administration 
of Indian affairs in order to achieve the end in view, it will 
not be out of place to recall briefly the steps in evolution 
which have tended to differentiate the India Office in some 
important respects from other Government departments. 

8. There is much in the existing system which has its 
origin in arrangements suited to the control by the East 
India Company of its commercial operations in a distant land. 
These operations led to the exercise by the Company of 
governmental powers, in regard to which Paidiament from an 
early date asserted its supremacy. The interaction of the 
two forces had by 1858 produced a constitution which may 
shortly be described as follows : — The executive management 
of the Company’^ affairs was in the hands of a Court of 
Directors, who were placed in direct and permanent subordi- 
nation to a body representing the British Government and 
known as the Board of Control, The functions of the Board 
were in practice exercised by the President, who occupied in 
the Government a position corresponding to some extent to 
that of a modern Secretary of State for India. The Board 
of Control were empowered “to superintend, direct and 
control all acts, operations, and concerns which in anywise 
relate to the civil or military government or revenues 
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of the British territorial possessions in the East Indies” (24 
Geo. III., sess. 2, c. 25). Subject to the superintendence of the 
Board. of Control, the Directors conducted the correspondence 
with the Company’s officers in India, and exercised the rights 
of patronage in regard to appointments^ 

9. The transference of the administration of India to the 
Crown in 1858 was effected by the Act for the Better Govern- 
ment of India (21 & 22 Viet, c. 106), which has regulated the 
Flome administration of India since that year, and of which the 
main provisions were i*e-enacted in the* consolidated Govern- 
ment of India Act, 1915-16. In general, the dual functions of 
the Board of Control and the Court of Directors were vested in 
the corporate body known as the Secretary of State for India 
in Council. The substitution of administrative responsibility 
on the part of the Government for the superintendence it had 
formerly exercised caused a redistribution of functions in 
which the lines of inheritance became to some extent 
obscured ; but the persistence of the dual principle can still 
be traced in the corporate activities of the Secretary of State 
in Council. 

10. ^‘The Secretary of State has and performs all such 

or the other like powers and duties relating to the govern- 
ment or revenues of India, and has all such or the like 
powers over all officers . appointed or continued under this 
Act, as if the Government of India Act, 1858, had not been 
passed, might or should have been exercised or performed 
by the East India Company, or by the Court of Directors 
^ ^ ^ ^ either alone or by the direction or with the 

sanction or approbation of the Commissionei's for the 
Affairs of India” (2.^., the Board of Control), “in relation to 
that government or those revenues and the officers and 
servants of that Company, and also all such powers as might 
have been exercised by the said Commissioners alone.” 
(Government of India Act, 1915-16, section 2 (i). 

11. The functions assigned to the Council of India 
were in some respects derived from [the position previously 
held by the Court of Directors. Under the direction of the 
Secretary of State, : and subject to the provisions of the 
Act, they “ conduct the business transacted in the 
United Kingdom in relation to the Government of India 
and the correspondence with India.” But at the same time 
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they were given a special function, which was presumably 
intended to act as a counterpoise to the centralisation of 
powers in the hands of the Secretary of State. In regard to 
certain decisions, and notably in regard to “ the grant or 
appropriation of any part of” the revenues of India, the con- 
currence of a majority of votes at a meeting of the Council of 
India is required. This provision, usually referred to as the 
financial veto, has, not without reason, been regarded as the 
symbol of the special status assigned to the Council in its 
relationship with the Secretary of State. It is emphasised, 
though in a lesser degree, by the enactment that in all other 
matters, with two exceptions, the Secretary of State must 
consult his Council either at a weekly meeting or by the 
formal procedure of depositing his proposed orders on the 
Table of the Council Room for seven days prior to their. issue, 
though he is empowered to overrule the CounciFs recommen- 
dations. The two exceptions are, first, that in cases of 
urgency he may issue orders without previously consulting 
the Council, provided that he subsequently communicates to 
the members his reasons for his action ; and secondly, th^t 
‘‘ where an order or communication concerns the levying of 
war, or the making of peace, or the public safety, or the 
defence of the realm, or the treating or negotiating with any 
prince or State, or the policy to be observed with respect to 
any prince or State, and a majority of votes therefor at a 
meeting of the Council of India is not required,” the Secretary 
of State may act on his own initiative without reference to 
the Council, if he considers .that the matter is of a nature to 
require secrecy. Our description of the statutory functions of 
the Secretary of State and the Council of India is designedly 
brief, because we feel that the enumeration of legal powers 
and safeguards can only create a very inadequate impression 
of the actual principles which have been evolved in the work- 
ing of the system. There are some elements which, as we 
have tried to show, have been derived from the days of a 
chartered company yielding more and more to Parliamentary 
control, and others which were grafted on to the structure at 
the time when Parliament assumed complete responsibility 
through its Ministerial representative ; but the whole or- 
ganism has been moulded by the instinctive process of adap- 
tation to a form which does not lend itself easily to definition 
in set constitutional terms, We are content for our purposes 
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to envisage the system in its present working and in its 
reaction to the new conditions of Indian administration. 

12. The Council consists of from ten to fourteen members 
each appointed for seven years, of whom nine at least must 
have served or resided in British India for ten years and 
must not have left India more than five years previously to 
their appointment. It is in the main a body differing in 
status but not in nature from the authorities in India whose 
activities come under its review. The Secretary of State 
in Council represents in fact the supreme element of expert 
control at .the higher end of the chain. of official adminis- 
tration. In his corporate capacity he has delegated wide 
powers to the Indian administrations without divesting him- 
self of his ultimate responsibilities as the governing authority. 
The main provisions of the Act of 185^^5 we understand 
them, had the effect of giving prominence to these official 
duties of the corporation it established. But the Secretary 
of State, as distinct from the Secretary of State in Council 
is generally responsible cis a Minister for the co-ordination of 
Indian and Imperial policy. The Council are by law in a 
position to obstruct his policy, or indeed the policy of His 
Majesty’s Government, by interposing their financial veto if 
Indian revenues are affected ; but in practice they have 
acknowledged the supremacy of the Imperial Executive b3^ 
accepting proposals communicated to them as decisions of 
the Ministry, in so far as those proposals raise issues on which 
they are legally competent to decide. We mention this 
demarcation of functions, to which we shall revert, to illustrate 
the way in which the hard outlines of legal definition have 
been rounded off by constitutional usage. But we are more 
immediately concerned at present with the collective func- 
tions of the Secretary of State in Council in their relation 
the Government of India. And in that relation the govern- 
ing body was designed to assert an active supremacy. All 
measures, administrative, financial and legislative, of the 
authorities in India are referred to it for examination and 
decision, except in so far as by general or special orders it has 
delegated powers of sanction. Delegation has been, tarried 
out largely as a matter of expediency, with the direct object 
of increasing administrative efficiency ; it has not implied, and 
has not, been intended to imply, any radical change ^in the 
respective functions of the authorities between whom it has 
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taken place. The Secretary of State in Council retains the 
ultimate authority as the head of the system ; and we have now 
to see how far the conception of graduated official control — 
tempered, it may be, at various stages by the advice of 
representatives of the people — can be adapted to the principle 
of popular responsibility which is to be introduced. 

III. 

13. The features which typify the Reforms Scheme are 
the transfer of some subjects of administration from officers 
of the Crown to representatives of the people in the pro- 
vinces, and the encouragement in the Indian legislature of an 
authoritative expression of popular opinion to which the 
governments will become increasingly responsive. Simul- 
taneously with these developments a systematic delegation of 
powers, which, indeed, has long been felt to be desirable in 
the interests of efficiency, is contemplated in order that the 
free influence of the new forces may not be blocked at the 
outset by some survival of the system they are intended 
eventually to supplant Leaving on one side for the present 
the provincial aspects, we proceed to discuss the effects of the 
scheme on the Government of India, where, it will be 
remembered, there is no transfer of subjects but a marked 
enlargement of popular representation. The new constitu- 
tion of the Indian Legislative Assembly, which will give to 
the non-official members a substantial majority, is bound to 
make its weight felt with the Government of India. The 
problem with which we are immediately concerned is to 
secure that the opinion of the Assembly should carry 
corresponding weight with the authorities in whom is vested 
the power of controlling the Government of India. It appears 
to us that the conception of the Reforms Scheme leads 
naturally to the acceptance of the principle, which we here 
state in general terms, that where the Government of India 
find themselves in agreement with a conclusion of the 
Legislative Assembly, their joizit decision should ordinarily 
prevail We set out below what we conceive to be the 
application of the principle to the main divisions of govern- 
mental functions. 

^ 14 First as regards legislation. At the outset, we 
think it desirable to secure that the authority of the Legislative 
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Assembly will not be restricted by Government intervention 
through the Council of State save on the direct instructions 
of the Secretary of State. The authors of the Joint Report 
lay down that the special procedure is to be applied only in 
three cases : first, where a Bill is passed by the Legislative 
Assembly in a form which imperatively requires amendment ; 
secondly, where the Assembly refuses leave to the introduction 
of a Bill which the Government regard as necessary, 
or thro*ws out the Bill at any stage ; and thirdly, where 
in cases of emergency the consideration of a measure by 
both Chambers would take too long if the emergency 
which calls for the measure is to be met. On each 
occasion the Governor-General in^ Council must certify that 
the required amendments, or the provisions of the Bill as pre- 
sented to the Assembly, are essential to the interests of peace, 
order or good government Following the phraseology of the 
Joint Report, we recommend that the Governor-General 
should be instructed that save in the case of absolute necessity 
no measure should be certified for enactment b)-^ the Council 
of State without previous approval of its substance by the 
Secretary of State on the ground that the legislation proposed 
is essential in the interests of the peace, order, and good 
government of India. We note that the words employed in 
clause 20 (4) ' of the Government of India Bill, regarding 
certification by the Governor-General in Council, are “the 
safety, tranquillity, or interests of British India or any part 
thereof,” which appear to be of somewhat wider import than 
those in the Joint Report; 

15. In normal cases, where legislation comes before tfie 
Secretary of State, it must already have received the assent of 
the Governor-General, and must have been passed by a 
majority of votes in the Council of State and in the Legislative 
Assembly. But inasmuch as there is a substantial official 
vote in the latter body and normally an official majority in 
the former, it follows that the measure has not necessarily the 
support of a majority, of the non-official members in either 
Chamber. In order, therefore, to give proper emphasis to the 
legislative authority of the Assembly, we recommend that 
whenever legislation has the support of a majority of the non- 
official members of the Legislative Assembly, assent should be 
refused only in cases in which the Secretary of State feels that 
his responsibility to Parliament for the peace, order, and good 
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o*overnment of India, or paramount considerations of Imperial 
'policy, require him to secure reconsideration of the matter at 
issue by the Legislative Assembly. We would complete our 
conception of the status to be assigned to Indian legislation 
by a further suggestion. It appears to us that the exercise 
of the Governor-Generars statutory duties in regard to Acts 
of the Indian Legislature, as defined in section 68 of the 
Government of India Act, might suitably be regulated by 
definite principles laid down for his guidance in an instrument 
of instructions issued in His Majesty’s name. Effect might 
be given to the suggestion by amending section 68 so as to 
read ‘‘the Governor-General may declare, according to his 
discretion but subject to jiis Majesty's instructions^ that he 
assents to the Bill, or,” etc. 

1 6. In examination of the Budget, and in criticism of 
general administration, the Legislative Assembly can express 
its views only by means of resolutions ; and these will conti- 
nue to be advisory in character, without legal sanction. The 
Government may accept a resolution either because they 
agree with it from the outset, or because they decide to defer 
to the opinion of^ the Assembly. Where for any reason 
reference to the Secretary of State is considered necessary, 
we recommend that a joint decision of the Government of 
India and a majority of the non-ofificial members of tlie 
Assembly, reached by discussion of a resolution, should' be 
given the same degx'ee of authority as similar decisions on 
legislative proposals, tincl that tlie principle we have stated in 
paragraph i S should be applied in these cases also. 

,17. We now revert to the question of delegation, consi- 
dered as a supplementary aspect of the scheme of Reform. 
We are in full sympathy with the opinion expressed by the 
authors of the Joint Report, that previous sanction to deci- 
sions taken in India should be required in fewer cases than in 
the past, and that in some matters it will suffice in future if 
the Secretary of State asserts his control by means of a veto 
if necessary. Delegation of powers is so much a matter of 
technical detail that we consider our function to be . confined 
to the duty of laying down guiding principles for its regula- 
tion. The basis of delegation that we reePmmend is as 
follows : that without prejudice to the further relaxation of 
control by the Secretary of State, the principle of previous 
consultation between the Secretary of State and tile Govern- 
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ment of India should be substituted in all cases where the 
previous sanction of the Secretary of State in Council has 
hitherto been required ; but the Secretary of State should 
from time to time revise the list of subjects on which he 
requires such previous consultation, and inforifi the Govern- 
ment of India accordingly. Our recommendations would 
apply to all projects, both legislative and financial, subject to 
the reservations that may be necessary for the proper dis- 
charge of the Secretary of State’s Ministerial responsibilities. 
In regard to administrative questions as distinct from those 
involving legislation or finance, the special need for delega- 
tion in the sense applied above does not arise. The adminis- 
trative powers of the Government of India in this respect are 
not limited by any formal restrictions ; but as a matter of 
constitutional practice, reference to the Home authorities is 
of course made on what are understood to be specially impor- 
tant administrative matters. It is clear that that practice 
should be continued under the new system. We think it un- 
necessary, to say more on this head than that the degree of dis- 
cretion allowed in matters of pure administration should be 
enhanced in general correspondence with the wider authority 
to be allowed in future in matters of legislation and finance. 
As regards the general principle we have suggested, we as- 
sume that consultation would be real and effective in the 
sense that the Secretary of State would receive ample notice 
of the Government of India’s proposals and that a full under- 
standing between London and Delhi would be reached by a 
free interchange of views. 

1 8 . We have stated our conclusions as to the extent to 
which the co-operative authority of the Government of India 
and the Legislative Assembly should be recognised, and the 
corresponding degree in which revision from Home should by 
constitutional practice be limited. As regards Local Govern- 
ments, we have considered it to be beyond our province to 
explore the possible lines of devolution from the central to 
the local administrations which might eventually affect the 
Secretary of State’s relations with the latter bodies. Deve- 
lopments in this respect are likely to vary according to the 
initial disparity and the different rates of progress exhibited 
in the several provinces ; and we are reluctant to commit 
ourselves to a general forecast which the future might show 
to be not only vain but misleading. Consequently, in con- 
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sideriiig the relationship between the Secretary of State and 
Provincial Governments, we feel precluded from making any 
series of explicit suggestions which events might prove 
to be unworkable or possibly obstructive to reform. For the 
inauguration of the new system-, the conclusions of the Com- 
mittee on Functions afford in our opinion of sufficient guide 
to the relationship we have to consider ; and we assume that 
during the earlier stages, at any rate, the Government of 
India will in the main continue to act as the intermediary 
between the Seoetary of State and I^ocal Governments. On 
that basis, it appears to us to follow from our general reason- 
ing that in so for as provincial action comes under the cogni- 
sance of the Secretary of State, either directly or through 
the Government of India, he should regulate his intervention 
with regard to the principle which we have sought to apply 
to the working of the central Government namely, that where 
the Goyernment find themselves in agreement with a con- 
ctesion of the legislature, their joint decision should ordinarily 
be allowed to prevail 

19. We nave been unable to make a full examination of 
the position of the Secretary of State in regard to the Civil 
Services in India ; and we must content ourselves with 
recording our recognition of the weight of the views expressed 
by the authors of the Joint Report in their treatment of the 
matter. We desire that the recommendations in paragraphs 
15 and 16 of the present Report should accordingly be read 
as subject to the necessary reservations on this head. 

IV. 

20. In approaching the main subject of our enquiry, we 
have necessarily dwelt on certain aspects of the Reforms 
Scheme on the Indian side, in order to throw into relief the 
changes in the Home Administration to which they point 
The conditions of reform obviously postulate a change of 
atmosphere in the conduct of administration by the supreme 
executive ; but it is in our view clear that to ccraplete the 
structure at this end the need for something more than a 
change of atmosphere is imperative. We have endeavoured 
to show that the existing conception is that of graduated 
diSdal control, amenable in some respects to |K>puIar advice^. 

brpad outliiie extending' in an unbroken series troitt' 
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the subordinate executives in India to the Secretary of State 
in Council That series is no longer to be maintained in 
India, and we cannot justify the retention of its essential 
features in London. In so far as the new co-operation 
between the Government of India and representatives of the 
people finds effective expression in the manner we have 
indicated, and in so far as obstacles to further expansion are 
removed by a wide delegation of powers from home, the case 
for expert control breaks down. Equally to mark the dis- 
appearance of ofificial cotitrol from the expert standpoint at 
home, and to establish the undivided responsibility to Parlia- 
ment of the Secretary of State, we advocate as our first 
principle the abandonment of the corporate idea of the Secre- 
tary of State in Council Our recommendation is, therefore, 
that the powers and authority with x'egard to the Government 
of India now vested in the Secretary of State in Council 
should be transferred to the Secretary of State, the date of 
transfer to be determined by Order of His Majesty in 
Council We presume that an Order giving effect to our 
recommendation, if it is accepted, would be issued as an 
immediate consequence of the , passing of the Government of 
India Bill into law. It is unnecessary, we trust, to explain 
that our conclusion impliel no failure on our part to appre- 
ciate the great services rendered by the Council of India in 
the place they have hitherto filled in the scheme of Indian 
administration. It will also be superfluous to labour the 
subsidiary reasons which have helped us to form our judg- 
ment, if we have succeeded in making our main argument 
clear. 

31 . Our recommendation has not been made without a 
close regard to the consequences which will follow if it is 
carried into effect In the first place, we have satisfied our- 
selves that there is no constitutional function of the Secretar}/ 
of State in Council which could not equally well under the 
new conditions, be discharged by the Secretary of State. We 
propose that he should retain the statutory position described 
in the words quoted in the earlier part of this Report, and 
should modify it by whatever process of constitutional growth 
appears to him best to fit the circumstances. Our second 
consideration is one of practical expediency,* We have dis- 
tinguished in regard to the Secretary of State two spheres of 
action : one in which he has hitherto exercised in Council 
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e xecuti ve functions which henceforward, in our view, he will 
l^ave hiore and more to the Government of India acting in 
co-operation with the Legislative Assetnbly, and the other in 
which he will retain Minist erial control. The latter presents 
no difficulty ; the supremacy ’ of the Imperial Government 
must of course remain unquestioned. In the former case, the 
position would be equally clear if the Government of India 
were constitutionally amenable to the will of the Assembly. 
But we must bear in mind that that state of affairs is not yet 
in view. The Secretary of State will still have to decide 
^on a number of questions, on many of which he will not 
wish to invoke the full authority of the Cabinet If in 
such matters he finds himself compelled to overrule the 
Government of India, he will be likely to incur the charge of 
ignoring, on his own personal initiative, the collective weight 
of trained administrative judgment. We have also to 
remember the variety and complexity of Indian problems. 
The solution that we propose is to provide him with a collec- 
tive body of continuous and expert advice. We have no 
doubt whatever that, in the -absence of such a body, the 
Secretary of State would take the fullest possible opportunity 
of securing in various quarters consultation of the most 
valuable kind. But the advice he would obtain would always 
remain informal, and the special difficulty of his position 
would not be met The body that we suggest would be 
established on a statutory basis, with a fixed tenure of office, 
and its composition would be designed to afford the Secretary 
of State the kind of advice called for by the circumstances 
which we hold to justify its creation. 

22. An alternative scheme as regards the relations 
between the Government of India and the Home Administra- 
tion has been put forward by our colleague, Sir James 
Brunyate, who has elaborated it in the statement appended 
to this Report. Briefly, his position as regards the Council 
of India, as we understand it, is that its retention, while it 
may not be defensible at some future stage when the Govern- 
ment of India have come more completely under the control 
of popular representatives in India, is proportionately 
defensible in so far as that Government remain an executive 
wholly responsible to the Secretary of State. During this 
period he would retain the Council of India as the normal 
complement to the Government of India, with its existing 
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statutory powers other than the right of financial veto, but 
with definite limitations of its ai'ea of functions. As the 
focus of the Government of Indians responsibility shifted from 
the Secretary of State to the Legislative Assembly, the need 
for the corporate control of the Secretary of State in Council 
would lapse. We have given careful consideration to the 
proposal, and we desire to say that it was fully in accordance 
with our wishes that Sir James Brunyate has placed it on 
record as an alternative to our recommendations. We 
reiterate, however, our opinion that the present is the most 
opportune time, both for political and constitutional reasons, 
for marking the inception of the Reforms by a definite and 
unmistakable change in the Home Administration of 
India. 

23. As regards the functions of the body that we 
propose should be established, we would mark its distinction 
from its predecessor by the provision that the Secretary of State 
should refer such matters as he may determine to the Com- 
mittee for its advice and assistance, and may provide by 
regulations for the manner in which the business of the 
Committee may be conducted. There need, however, in our 
opinion, be little apprehension that its activities will be desul- 
tory, or that the tender of advice will not be regulated by 
clear and consistent principles. The substitution, for ex- 
ample, of previous consultation between the Secretary of 
State and the Government of India for the previous sanction 
,of the Secretary of State in Council indicates one line of 
work which would naturally come before such a Com- 
mittee. It would thus in all probability develop a routine 
which will doubtless take over much of the technique evolved 
in the long term of the CounciFs existence, though without 
some of the statutory prescriptions as to procedure which are 
found to be*mconvenient. .We anticipate that it will prove 
useful to retain the principle of discussion in subcommittees, 
in order to provide the continuous basis of collective advice, 
particularly on technical matters, which has proved so help- 
ful in the Committees of the Council of India, and which was 
endorsed in regard to finance by the high authority of the 
Royal Commission on Indian Finance and Currency which 
reported in 1914. 

. 24. The functions we have outlined for the Advisory 
Committee will naturally determine its composition. We 
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}«'apose that the number of members should be fixed by 
statute at not more than twelve ^and not less than six ; that 
the members should be appointed, as in the case of the Council 
of India, by the Secretary of State ; and that subject to the 
provision suggested below in regard to a minimum of Indian 
members, he should have full discretion in his selection. 
The knowledge to which he would turn in the Advisory Com- 
mittee would be that most naturally supplied by members 
with recent official experience in India ; and we contemplate 
that with the reservation just named the majority of the Com- 
mittee will possess such a qualification. In these cases we do 
not consider it advisable to incur the risk of limiting the field 
of appointment by making statutory the requirement laid down 
in subsection (3) of section 3 of the Government of India Act 
as to the qualification of recent service or residence in India in 
the case of nine members of the Council of India, We assume 
as a matter of course that the Committee would include a cer- 
tain number of Indian gentlemen. The new conditions appear 
to us to accentuate the desirability of securing the services of 
some Indian members who would be accepted in India 
as truly representing Indian political thought. To this end 
we recommend that not less than one-third of the members 
of the Committee should be persons domiciled in India 
selected by the Secretary of State from a panel of names sub- 
mitted by the non-official members of the Indian Legislative 
Assembly and the Council of State. We consider that a 
stafutory provision to this effect would be appreciated in 
India as signalising the spirit of co-operation between the 
Secretary of State and repi'esentative elements of Indian 
public opinion. Our recommendation leaves it open to 
appoint Indians representing special interests, or possess- 
ing administrative experience, in addition to those selected 
from the panel. 

25. We recommend that the- tenure of office of all 
members should be fixed by statute at five years. We 
consider that this period represents a tenure which would be 
sufficiently attractive to men of high administrative qualifica- 
tions, and at the same time would afford the Secretary of 
State ^ the full benefit of the members* experience, while 
ensuring that that experience should be reasonably in touch 
xvith current Indian conditions. There would, however, be 
m understanding that an Indian member would not necessarily 
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bind Mmself, by accepting appointment to the^ Committee, 
to remain in office for the full term of service. In oitr 
opinion, provisions for the re-appointment, resignation, and 
removal of members, which are given statutory expression in 
section 3 (5), (6), and (7) of the Act, might more conveniently 
be met by rule-making powers. We think, however, that 
section 4, which provides that no member of the Council of 
India shall be capable of sitting or voting in Parliament, 
should be amended so as to apply to members of the Advisory 
Committee. Our reason is that the close connection which 
we contemplate the members will have with the administra- 
tion of the Secretary of State is incompatible with the duties 
of a member of either House of Parliament, and that com- 
bination of the two functions might in practice be found to 
lead to grave inconvenience. On full consideration of the 
status of the Committee and of the nature of the work which 
the members will be called upon to perform, we recommend 
that the salary of each member should be 1,200/. a yean We 
propose that all Indian members, in view of the fact of their 
domicile, should receive a subsistence allowance of 600/ a year* 
in addition to the salary of i,200/h 

26. We make two further suggestions which find a 
natural place at this stage of our exposition, although they 
are not directly dependent on the disappearance of the 
Council of India. The first is, that the signification of His 
Majesty’s assent to reserved Bills of the Indian Legislature 
and of the local legislatures should be made by His Majesty 
In Council, instead of through the Secretary of State in 
Council as hitherto, and should be notified by the Secretary 
of State to the Governor-General ; and that the disallowance 
of Acts of the Indian and local legislatures, and of Regulations 
and Ordinances, should similarly be signified by His Majesty 
in Council We should explain that we make this suggestion 
irrespective of our conclusion as to the Council of India, in 
order to mark the new status of Indian legislation ; but for 
the sake of clearness we have preferred to state it after our 
proposals for the remodelling of the Home Administration, as 
it directly implies a small modification of the existing system* 

27. Our second suggestion is that the Secretary of State 
should regulate by executive orders the mode of conduct of 

^ These figures are reckoned on a pre-war basis. 
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correspondence between the India Office and the Government 
of India and Local Governments. The issue of orders and 
communications has hitherto been regulated by the somewhat 
meticulous procedure prescribed by' the Act of 1858 ; and 
we do not think we- need justify our proposal to liberate the 
India Office from the restrictions imposed by a bygone age 
and to place it on the same footing as other Government 
Departments in this respect There may be other portions 
of the existing Act to which the spirit of this recommenda- 
tion would equally be applicable. 

, 28. To sum up in brief our recommendations : we propose 

the transfer of responsibility from the Secretary of State in 
Council to the Secretary of State, and the establishment of 
an Advisory Committee of from six to twelve members, 
appointed by the Secretary of State, of whom not less than 
one- third should be Indians selected from a panel of names 
submitted by the non-official members of the Indian Legisla- 
ture ; members of either House of Parliament to be ineligible 
for appointment to the Committee ;the tenure of office to be 
fixed at five years, and the salary at 1,200/. a year, with 
an additional allowance of 600/. a year in the case of members 
domiciled in India. The statutory changes which appear 
to us to be entailed by our recommendations are as follows. 
For section 3 of the Government of India Act, 191 5-16, would 
be substituted a clause providing for the establishment of the 
Advisory Committee. Sections 5 to 14 inclusive would be 
omitted, and section 21 would terminate with . the words 
^‘shall be subject to the control of the Secretary of State.^’ 
The words '‘Secretary of State in Council” would be replaced 
by the words "Secretary of State,” with any' other conse- 
quential alterations throughout the remainder of the Act, 
and throughout the Government of India Bill which is now 
before Parliament. 


V. 

29. We proceed to the subsidiary heads of our enquiry , 
of which the first is the organisation of the India Office estab- 
lishment. We have interpreted this reference to imply that 
we should indicate general lines of reconstruction, without en- 
tering into technical questions of departmental arrangements. 
We are satisfied that the time has come for a demarcation 
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between the agency work of the India Office and its political 
and administrative functions, and that the step would com- 
mend Itself to all classes of opinion in India as marking a 
stage towards full Dominion status. Accordingly, we recom- 
mend that preliminary action should be taken with a view to 
the transfer of all agency work to a High Commissioner for 
India or some similar Indian Governmental representative in 
London. We suggest that, in the first instance, communications 
should be entered into with the Government of India with the 
object of transferring to the direct control of that Government 
the Stores Department and also the Accountant-General’s 
Department (subject to any necessary reservations, including 
the retention of work connected with higher finance), and that 
the Government of India should at the same time be invited 
to make suggestions for the transfer to their control of any 
other agency business, such as that transacted by the Indian 
Students Department. 

30. As regards modifications in the system of the recruit- 
ment of the higher administrative staff of the India Office, 
we find difficulty in adopting a suggestion which appears in 
the Joint Report, that as one alternative the India Office staff 
might be recruited from the Indian Civil Service. One serious 
objection is that a preliminary period of training, undergone 
in India before the new recruit enters on his duties at the 
India Office, though it would undoubtedly give his work the 
initial stimulus of local and freshly-felt experience, would 
inevitably have to be general and somewhat indefinite in 
character, and would tend to lose the usefulness of its effect 
just at the time when he would begin to take a responsible 
part in the administrative work of the Office. Our general 
attitude towards the question is governed by the fact that 
authoritative Indian experience will be represented in the 
Advisory Committee, and will not be supplemented on the 
same plane by members of the permanent establishment. We 
draw a clear distinction between the advice tendered to the 
Secretary of State collectively by a body of the status we 
have in view and that submitted to him individually by his 
subordinates. In the case of the latter, we regard personal 
knowledge of Indian conditions as a valuable adjunct rather 
than as an essential qualification. The evidence before us 
has indicated the great value of bringing the superior officers 
of the Home and the Indian Administrations into dose toudi 
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witli ea^h othm -MdeD daily: .-.working conditions, ' ^ and wo . 
presume that the system of deputing these officers, on special 
duty and with definite objects, from one country to the ^ other 
will be continued and possibly expanded. So far, we have 
been dealing more particularly with the case of members of 
the India Office staff. As regards members of the Indian 
Services, the position is easier. The terms of leave and 
deputation from India make them more readily available 
for interchange ; they are not hampered in any special sense 
by ignorance of local conditions ; and experience has already, 
proved, in the temporary adjustment of the India Office 
staff to war conditions, that they can be employed in 
the Office with success. The widening of their experience 
in • regard to the political and Parliamentary functions 
of the Home Administration and its relations with other 
Departments cannot faiLto be of very considerable value. 
At the same time we fully realise that the work of the Home. 
Administration requires a special outlook and a special 
technique which can only be acquired by a continuous, 
training under the traditions of the Home Service. For this 
reason, and also to avoid the effect of discouragement on the 
permanent staff recruited at Home, we would deprecate an}' 
systematic reservation of higher appointments in the India 
Office for members of the Indian Services. To sum up our 
conclusions, we are of opinion that it is desirable that from 
time to time the Secretary of State should depute members 
of the India Office staff on special duty in India, whenever 
convenient opportunities present themselves ; and should also 
employ officers of the Indian Services, or non-officials versed 
in Indian administration, in the superior work of the India 
Office, but Oirdinarily on a temporary footing or as supple- 
mentary to the permanent establishment We do not, how- 
ever, think that it is desirable or possible to arrange any 
formal system of interchange between members of the India 
Office and the Indian Services. 

31, We can readily understand the aspiration of Indians 
to be admitted to a more intimate part in the Home 
Administration of Indian affairs. In considering h6w best 
to provide a legitimate opening, we have to bear in mind 
that representative Indian opinion will find its place on the 
Advisory Committee, and that the permanent staff requires 
certain qualific^itions of a kind to which we have already 
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referred. Administrative efficiency, no doubt, will be pro- 
gressively forthcoming among the Indians who will be avails 
able for employment at the India Office under the general 
scheme of interchange that we have outlined above, and^ we 
anticipate that full opportunity will be taken to utilise 
their services freely with those of the British representatives 
of administrative work in India. We do not consider, 
however, that it would be in the best interests of the Indian 
Empire to create special facilities, whereby appointments in 
the ordinary administrative line of the India Office might be 
claimed as a matter of privilege by Indians not necessarily 
possessing the qualifications which would enable them to gain 
access to the Office through the channels we have already 
indicated. There is, nevertheless, a special force in the 
argument that Indians should be able to take their place in 
the higher control of the Office, as distinct from the advisory 
functions of the proposed Committee. We are of opinion 
that it would be advantageous if occasion were now and then 
taken to appoint an Indian to one of the posts which stand as 
intermediary between the Secretary of State and the Heads 
of Departments, and we should be willing to see an additional 
appointment of this kind created, to be filled by an Indian, 
provided that there were other grounds which could reasonably 
be held to justify such an addition to the establishment 

32. We have now to consider what alteration should be 
made in the present system under which the whole of the 
charges on account of the India Office are payable from 
Indian revenues. We understand that it is the intention of 
His Majesty’s Government that the salary of the Secretary of 
State should, like that of all other Ministers of the Crown, 
be defrayed from Home revenues and voted annually by 
Parliament. Our main principles have already led us to 
distinguish the political and administrative duties of the 
Secretary of State, acting as a Minister, from* the agency 
business conducted by the India Office on behalf of the 
Indian authorities. It appears to follow as a general con- 
clusion that the charges incidental to the former should be 
met from British revenues. They form a normal part of the 
cost of Imperial administration, and should in equity be 
treated similarly to other charges of the same nature. We 
include under this head the charges on account of the Advisory 
Committee, which is constituted to assist the Secretary of 
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State in the performance of his Ministerial responsibilities. 
Charges on account of agency work would naturally continue 
to be borne by India, in whose interests they are incurred. 
The exact apportionment is clearly a matter of technical 
detail which is best left for settlement between the India 
Office and the Treasury. The principle that we would 
lay down is that, in addition to the salary of the Secretary 
of State, there should be placed on the Estimates (a) the 
salaries and expenses (and ultimately pensions) of all officials 
and other persons engaged in the political and administrative 
work of the Office, as distinct from agency work ; ( 3 ) a pro- 
portionate share, determined with regard to the distinction laid 
down in head (a)^ of the cost of maintenance of the India 
Office ; the exact sum payable under heads (a) and(( 5 ) to be 
determined by agreement between the Secretary of State and 
the Lords Commissioners of the Treasury from time to time. 
Any arrangement made.under this scheme would supersede 
the adjustment agreed to between the India Office and the 
Treasury as a result of the recommendations of the Royal 
Commission on Indian Expenditure, over which Lord Welby 
presided. The India Office building and site and other similar 
property paid for in the past by Indian revenues, and now 
held by the Secretary of State for India in Council, would 
continue to be Indian property. The statutory change 
necessary to give effect to our recommendation is provided in 
clause 22 of the Government of India Bill. 

33. In considering in their new aspect the functions of the 
Secretary of State, more particularly in regard to his Parlia- 
mentary responsibilities, we have not been able to leave out 
of account the proposal made in the Joint Report for the 
appointment of a Select Committee of the House of Com- 
mons on Indian affairs. The object of the Select Committee 
is stated to be to ensure in Parliament a better-informed and 
more sustained interest in India, and its composition is to be 
limited* to the House of Commons, on the ground that it is in 
that House that effective control over Indian administration 
will, in the view of the authors of the Report, be exercised by 
means of the debate on the Estimates. We are of opinion 
that these objects would not be furthered by the appointment 
of a Select Committee* We do not believe that such a step 
would usefully contribute towards the creation of a well-inform»* 
ed opinion on Indian affairs* Members of the House of 
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Commons are already overburdened by the heavy and ever- 
increasing duties in connection with Home affairs, to which 
their constituents not unnaturally expect them to^g-ive priority. 
If Parliamentary interest in India is ‘focussed in a Select 
Committee, effective discussion and control might be confined 
within even narrower limits than at present, and criticism of 
Indian administration from the independent standpoint will 
indirectly be discouraged. But in any case we feel that the 
proposal is open to a far more fundamental objection. We 
believe that the appointment of such a body might encourage 
a tendency to interfere in the details of Indian administra- 
tion, and that the result might militate against the modifica- 
tion of control which it is the object of the Reforms to secure. 
In fact, we hold that the argument for a Select Committee, 
however strong it might have been in the past, inevitably 
loses weight in proportion as India progresses towards res- 
ponsible government. 

34. As it is clear that the form of the Home Administra- 
tion of Indian affairs should not be given a greater rigidity 
than the forms of government which are to be granted in 
India as the first step towards full responsibility, we assume 
that the statutory commission of enquiry will include within 
the scope of their review the range of subjects with which wc 
have dealt in our Report. 


VI. 


35. For convenience of reference we summarise our re- 
commendations as follows : 

Relations between the Home and Indian A d)fiinistr aliens. 

(i) Save in the case of absolute necessity, legislation 
should not be certified for enactment by the Council of State 
without previous approval of its substance by the Secretary 
of State on the ground that its enactment is essential in the 
interests of the peace, order, and good government of India 
(para. 14). 

(ii) Where the Government of India are in agreement 
with a majority of the non-official members of the Legislative 
Assembly, either in regard to legislation or in regard to reso- 
lutions on the Budget or on matters of general administration, 
assent to their joint decision should only be withheld in cases 
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in which the Secretary of State feels that hiS responsibility to 
Parliament for the peace, order and good government of 
India, or paramount considerations of Imperial policy, requires 
him to secure reconsideration of the matter at issue by the 
Legislative Assembly (paras. 15, 16). 

(iii) As a basis of delegation, the principle of previous 
consultation between the Secretary of State and the Govern- 
ment of India should be substituted in all cases in which thd 
previous sanction of the Secretary of State in Council has 
hitherto been required (para. 17). 

(iv) In the relations between the Secretary of State and 
Local Governments, the principle should as far as possible 
be applied, that where the government are in agreement with 
a conclusion of the legislature, their joint decision should 
ordinarily be allowed to prevail (para 18). 

(v) Assent to, or disallowance of, Indian legislation by the 
Crown should be signified by His Majesty in Council 
(para. 26.) 


The Home Administration of India. 

(vi) The powers and authority now vested in the Secre- 
tary of State for India in Council should be transferred to 
the Secretary of State (para 20). 

(vii) The Secretary of State should be assisted by an 
Advisory Committee, to which he shall refer such matters as 
he may determine ; and he may provide by regulations for 
the conduct of business of the Committee (paras. 21, 23). 

(viii) The Advisory Committee should consist of not more 
than twelve and not less than six members, appointed by the 
Secretary of State (para. 24). 

(ix) Not less than one- third of the members of the Com- 
mittee should^be persons domiciled in India selected by the 
Secretary of State from a panel of names submitted by the 
non-official members of the Indian Legislature (para. 24). 

(x) The tenure of office of members of the Committee 
should be five years (para 25). 

(xi) Members of either House of Parliament should be 
ineligible for appointment to the Committee (para. 35), 
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■ (xii) The salary of members of the Committee should be 
1, 200/. a year (para. 25).^ 

(xiii) Indian members of the Committee^ should receive 
a subsistence allowance of 600/. a year in addition to salary, 
in respect of their domicile (para. 25).^ 

(xiv) Statutory provision should be made for recommenda- 
fions (vi) to (xiii) inclusive. 

(xv) The Secretary of State should regulate by executive 
orders the conduct of correspondence between the India 
Office and the Governments in India (para. 27.) 

The Organisation of the India Office Establiskmeni, 

(xvi) Action should be taken with a view to the transfer 
of the agency work of the India Office to a High Commis- 
sioner for India or some similar Indian t Governmental 
representative in London (para. 29). 

(xvii) No formal system of interchange of appointments 
between members of the India Office and the Indian Services 
can be recommended ; but deputation between the two 
countries should be encouraged (para. 30). 

(xviii) Occasion should be taken now and then to appoint 
an Indian to one of the posts intermediary between the 
Secretary of State and Heads of Departments (para. 3!\ 

The Appointment of the Charges of the India Office 
between Home and Indian Revenue, 

(xix) The charges on account of the political and admi- 
nistrative work of the Office should be placed on the Esti- 
mates, those on account of the agency work of the Office 
being defrayed from Indian revenues ; the apportionment to 
be determined by agreement between the India Office and 
the Treasury (para 32). 

(xx) The Committee are not in favour of the proposal to 
establish a Select Committee of the House of Commons on 
Indian Affairs (para. 33.) 

36. Our colleagues Sir James Brunyate and Professor 
Keith find themselves unable, for the reasons stated in the 


X These figures are reckoned on a pre-war basis. 
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memoranda which they append respectively to this Report, 
to agree with us in our main conclusions. They have been 
good enough, however, to place at our disposal the valuable 
benefit of their assistance in framing our Report, and we 
desire to record our indebtedness to them for their ready co- 
operation and for many helpful suggestions which have 
greatly contributed towards a clearer statement of our objects 
and proposals. Mr. Basu’s views also differ in some material 
parts, and he prefers to state them in a separate note. Mr. 
Gosling was prevented by pressure of other work from 
taking part in the consideration of the Report 

37. We desire also to acknowledge the valuable aid 
rendered by our Secretary, Mr. W. R. Gourlay, CLE., I.C.S., 
Private Secretary to the Governor of Bengal, and to express 
our thanks to Lord Ronaldshay for his ready consent to our 
retaining Mr. Gourlay^s services through the summer. He 
was ably assisted by Mr. S. K. Brown, of the India Office, 
whose special experience was of great value to us in consider- 
ing the working of the India Office and its relations with 
the Government of India, We cannot speak too highly of 
the assiduity and capacity displayed by both these gentlemen 
during the conduct of the enquiry and also in the preparation 
of this Report. 

Crewe. 

Aga Khan. 

Esher. 

G. P. Collins. 

G. E. Murarv, 

W. Ormsby-Gore. 

W. R. Gourlav, 

Secretary, 

June ipig, 
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XV. Report of the Joint Select Oom- 
mittee of the House of Lords and 
the House of Commons. 

ORDERED TO REPORT. 

1. That the Committee have met and considered the said 
Bill and taken the evidence of a large number of witnesses, 
many of whom had come all the way from India for the pur- 
pose, A mass of telegrams and other communications has 
also been received. The list of witnesses and the tele- 
grams have been printed as an appendix to the evidence. 
Written representations have not as a rule been printed. 
The Committee appreciate the advantage they have derived 
from being placed in full possession of the views of many 
persons who have given much thought to the political future 
of the country. 

2. The Committee were not charged, as some have 
seemed to think, with the task of reporting on the state of 
India, or on the conduct of the administration in India, or 
even at large on the best form of Government for India, but 
onty with the duty of dealing with this Bill, which had 
been read a second time in the House of Commons, according 
to the well-known forms of Parliamentary procedure and with 
the rules and conventions arising out of it. 

3. In the declaration made by His Majesty’s Govern- 
ment on the 20th August, 19x7, there is enunciated the pro- 
blem for which the Bill endeavours to provide a solution. It 
is to design the first stage in a measured progress towards 
responsible government. Any such stage, if it is to be a real 
advance, must, as the Committee conceive it, involve the 
creation of an electorate, and the bestowal of some share in 
the work and responsibilities of government on those whom 
the electorate chooses to represent its interests. In the present 
circumstances of India, the electorate must at the outset be 
small and the administrative experience of its representatives 
must be limited. Before, therefore, the policy of His 
Majesty’s Government can be fulfilled the electorate must 
grow, and practical experience in the conduct of public affairs 
must be enlarged. During this period the guardianship of 
the peace of India cannot be withdrawn from the care of the 
official agency which Parliament at present charges with the 
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duties of the administration and the Committee regard it to 
be an essential feature of the policy of His Majesty’s Govern- 
ment that, except in so far as he is released from responsibi- 
lity by the changes made under this Bill, the Governor-Gen- 
eral-in-Council should remain in undisturbed responsibility to 
Parliament and fully equipped with the necessary powers to 
fulfil that responsibility. But from the beginning the people 
must be given an opportunity, and all political wisdom points 
to its being a generous opportunity, of learning the actual 
business of government and of showing, by their conduct of 
it, to some future Parliament that the time has come for 
further extensions of power. 

4. In the opinion of the Committee the plan proposed 
by the Bill is conceived wholly in this spirit, and interprets 
the pronouncement of the 20th August, 1917, with scrupulous 
accuracy. It partitions the domain of provincial government 
into two fields, one of which is made over to ministers chosen 
from the elected members of the provincial legislature while 
the other remains under the administration of a Governor4n« 
Council This scheme has evoked apprehensions which 
are not unnatural in view of its novelty. But the Committee 
after the most careful consideration of all suggested alterna- 
tives, are of opinion that it is the best way of giving effect tc 
the spirit of the declared policy of His Majesty^s Government 
Its critics forget that the Announcement spoke of a substantia 
step in the direction of the ’ gradual development of self-gO: 
verning institutions with a view to the progressive realisation 
of responsible government and not of the partial introduction 
of responsible government ; and it is this distinction wdiich 
justifies the method by which the Bill imposes responsibility 
both on Ministers to the legislative council and on the mem- 
bers of the legislative council to their constituents, for the 
results of that part of the administration which is transferred 
to their charge. 

5. Having weighed the evidence and information before 
them, the Committee have made a number of changes in the 
Bill. Those of a more detailed or miscellaneous character are 
briefly discussed below under the clauses to which they relate. 
Those which are directed to the avoidance of the difficulties 
and dangers which have been pointed out, proceed on a 
simple and, in the Committee’s opinion, an indefeasible 
theory, That theory the Committee think it desirable to 
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State at once. Ministers who enjoy the confidence of a 
majority in their legislative council will be given the fullest 
opportunity of managing that field of government which is 
entrusted to their care. In their work they will be assisted 
and guided by the Governor, who will accept their advice and 
promote their policy whenever possible. If he finds himself 
compelled to act against their advice, it will only be in cir- 
cumstances roughly analogous to those in which he has to 
override his executive council — circumstances which will be 
indicated in the Instrument of Instructions furnished to him 
on his appointment by His Majesty. On the other hand, in 
and for that field of government in which Parliament conti- 
nues to hold him responsible, the provincial Governor-in- 
Council will remain equipped with the sure and certain power 
of fulfilling that responsibility. The Committee will indicate 
in the course of this Report how they visualise the relations 
between the two parts of the provincial government, but they 
wish to place in the forefront of the Report their opinion that 
they see no reason why the relations should not be harmoni- 
ous and mutually advantageous. They regard it as of the 
highest importance that the Governor should foster the habit 
of free consultation between both halves of his government, 
and indeed that he should insist upon it in all important 
matters of common interest He will thus ensure that 
ministers will contribute their knowledge of the people’s 
wishes and susceptibilities, and the members of his Executive 
Council their administrative experience, to the joint wisdom 
of the government. But while the Committee anticipate 
much advantage from amicable and, as far as possible, spon- 
taneous association for purposes* of deliberation, they would 
not allow it to confuse the duties or obscure the separate 
responsibility which will rest on the two parts of the adminis- 
tration. Each side of the government will advise and assist 
the other ; neither will control or impede the other. The 
responsibility for administrative and legislative action in 
their own field will be fixed beyond possibility of doubt 
on ministers and on the majorities of the provincial legisla- 
tures which support them ; and they will be given adequate 
power to fulfil their charge. Similarly within that field for 
which he remains accountable to Parliament, the responsibility 
for action must be fixed on the Govenior-in-Council, and he 
must possess unfailing means for the discharge of his duties. 

SO? 
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Finally, behind the provincial authorities stands the Govern- 
ment of India. 

6 . The change which this Bill will make in the political 
structure and life of India is very important It marks a great 
step in the path of self-government, and it is a proof of the 
confidence reposed . by His Majesty^s Government in the 
loyalty, wisdom and capacity of our Indian fellow-subjects. 
At the same time it points to the desirability of keeping Par- 
liament in closer touch with Indian affairs than has recently 
been possible. The Committee accordingly propose that a 
Standing Joint Committee should be appointed by both 
Houses of Parliament for that purpose. It should have no 
statutory functions, but a purely advisory and consultative 
status ; and among its task is one of high importance, the con- 
sideration of amendments to rules made under this Bill. For 
the plan on which the Bill has been drafted, and in the opinion 
of the Committee rightly drafted will necessitate the completion 
of some of its main provisions by a large number of rules and 
other documents which will have to be framed before the 
machinery established by the Bill can come into working 
order. ' Many of these rules and documents will be drafted 
in India for the approval of the Secretary of State. When 
they come to England, it may be found convenient that the 
present Committee be re-appointed to advise Parliament in 
regard to them. 

7. The Committee will now proceed to indicate the 
nature of the changes they have made in the Bill, and also 
their suggestions for actions to be taken under it, either in 
the framing of rules or by executive process hereafter. 


Preamble. 

The Preamble of the Bill, as drafted, was based on the 
Announcement of His Majesty’s Government in Parliament of 
the 20th August, 1917, and it incorporated that part of the 
Announcement which pointed to the progressive realisation' 
of responsible government in British India as an integral 
part of the Empire, and to the expediency of gradually deve- 
loping self-governing institutions in India, and it referred to 
the granting to the Provinces of India of a large measure 
of independence of the Government of India. It did not, 
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however, deal with those parts of the Announcement which 
spoke of the increasing association of Indians in every 
branch of the administration, and declared that the progress 
of this policy could only^ be achieved by successive stages, 
and that Parliament, advised by his Majesty’s Government 
and by the Government of India, on whom the responsibility 
lies for the welfare and advancement of the Indian people, 
must be the judge of the time and measure of each advance, 
and be guided by the co-operation received from those upon 
whom new opportunities of service are conferred and by the 
extent to which it is found that confidence can be reposed in 
their sense of responsibility. 

The Committee have enlarged the preamable so as to 
include all parts of the Announcement of the 20th August, 
1917. Tlieir reason for doing so is that an attempt has been 
made to distinguish between the parts of this Announcement, 
and to attach a different value to each part according to 
opinion. It has been said, for instance, that whereas the first 
part is a binding pledge, the later part is a mere expression 
of opinion of no importance. But the Committee think that 
is of the utmost importance, from the very inauguration of 
these constitutional changes, that Parliament should make it 
quite plain that the responsibility for the successive stages 
of the development of self-government in India rests on itself 
and on itself alone, and that it cannot share this respon- 
sibility with, much less delegate it to, the newly-elected legis- 
latures of India. 

They also desire to emphasize the wisdom and justice of 
an increasing association of Indians with every branch of the 
administration, but they wish to make it perfectly clear that 
His Majesty’s Government must remain free to appoint 
Europeans to those posts for which they are specially re- 
quired and qualified. 

Part I, 

Clausi /. — The Committee wish to’ take this opportunity 
of acknowledging the debt they owe to the work of the two 
Committees on Franchise and Functions presided over by 
Lord Southborough. If they are not able to accept all the 
conclusions of these Committees, and if they recommend some 
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additional provisions to those included in those reports, it 
does not mean that they are not very sensible of the value 
of the work done, without which, indeed, this constitutional 
change could not have been eiffected. 

The lists of central, provincial and transferred subjects 
included in the Functions Committee’s report have been 
somewhat altered after consultation with the India Office (m: 
Appendix F to the Minutes of Evidence) : and as so amended 
they are accepted by this Committee, subject to certain 
general observations at the end of this Report. It must not, 
however, be concluded that these partitions of the functions 
of government are absolutely clear-cut and mutually exclusive. 
They must in all cases be read with the reservations in the 
text of the Functions Committee’s report, and with due regard 
to the necessity for special procedure in cases where their 
orbits overlap. 

The Committee have given much attention to the difficult 
question of the principle on which the provincial revenues 
and balances should be distributed between the two sides of 
the provincial governments. They are confident that the 
problem can readily be solved by the simple process of com- 
mon sense and reasonable give-and-take, but they are aware 
that this question might, in certain circumstances, become the 
cause of much friction in the provincial government, and 
they are of opinion that the rules governing the allocation of 
these revenues and balances should be framed so as to make 
the existence of such friction impossible. They advise that, 
if the Governor, in the course of preparing either his first or 
any subsequent budget, finds that there is likely to be a 
serious o'r protracted difference of opinion between the exe- 
cutive council and his ministers on this subject, he should be 
empowered at once to make an allocation of revenue and 
balances between the reserved and transferred subjects, which 
should continue for at least the whole life of the existing 
legislative council The Committee do not endorse the 
suggestion that certain sources of revenue should be allocated 
to reserved, and certain sources to transferred subjects, but 
they recommend that the Governor should allocate a definite 
proportion of the revenue, say, by way of illustration, two-* 
thirds to reserved and one-third to transferred subjects, and 
similarly a proportion, though not necessarily the same 
fraction, of the balances. If the Governor desires assistance 
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in making the allocation, he should be allowed at his 
discretion to refer the question to be decided to such authority 
as the Governor-General shall appoint. Further, the Committee 
are of opinion that it should be laid down from the first that, 
until an agreement which both sides of the Government will 
equally support has been reached, or until an allocation has 
been made by the Governor, the total provisions of the 
different expenditure heads in the budget of the province for 
the preceding financial year shall hold good. 

The Committee desire that the relation of the two sides 
of the Government in this matter, as in all others, should be 
of such mutual sympathy that each will be able to assist and 
influence for the common good the work of the other, but not 
to exercise control over it. The budget should not be capable 
of being used as a means for enabling ministers or a majority 
of the legislative council to direct the policy of reserved 
subjects ; but on the other hand the executive council should 
be helpful to ministers in their desire to develop the depart- 
ments entrusted to their care. On the Governor personally 
will devolve the task of holding the balance between the 
legitimate needs of both sets of his advisers. 

Clause 2. — This clause has been inserted to regularise the 
raising of loans by local governments on the special security 
of their own provincial revenues. 

Clause 3. — The question has been raised as to the com- 
munications between the Governors of provinces and the 
Secretary of State. The question as to whether such com- 
munications shall in future take place, and as to the procedure 
to be adopted in them, may well be left to the Secretary of 
State. In the opinion of the Committee there is no cause at 
present for disturbing the existing position, except to the 
extent to which the Secretary of State relaxes his powers of 
direction and control over local governments. To that extent 
the Government of India will also withdraw from intervention ; 
but India is not yet ripe for a true federal system, and the 
central government cannot be relegated to functions of mere 
inspection and advice. The Committee trust that there 
will be an extensive delegation, statutory and otherwise; to 
provincial governments of some powers and duties now in 
the hands of the Government of India ; and they trust also 
that the control of that Government over provincial matters 
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will be exercised with a view to preparing the provinces for 
the gradual transfer of power to the provincial government 
and legislature. 

Clause 4. — The Committee are of opinion that the minis- 
ters selected by the Governor to advise him on the transferred 
subjects should be elected members of the legislative council, 
enjoying its confidence and capable of leading it. A minister 
will have the option of resigning if his advice is not accepted 
by the Governor ; and the Governor will have the ordinary 
constitutional right of dismissing a minister whose policy he 
believes to be either seriously at fault or out of accord with 
the views of the legislative council In the last resort the 
Governor can always dissolve his legislative council and 
choose new ministers after a fresh election ; but if this course 
is adopted the Committee hope that the Governor will find 
himself able to accept such views as his new ministers may 
press upon him regarding the issue which forced the dis- 
solution. The Committee are of opinion that in no province 
will there be need for less than two ministers, while in some 
provinces more will be required. In these circumstances they 
think that it should be recognised from the commencement 
that ministers may be expected to act in concert together. 
They probably would do so ; and in the opinion of the Com- 
mittee it is better that they should and therefore that the 
fact should be recognised on the face of the Bill They advise 
that the status of ministers should be similar to that of the 
members of the executive council, but that their salaries should 
be fixed by the legislative council. Later on in this Report 
it will be suggested that Indian members of the Council of 
India in London should be paid a higher scale of remunera- 
tion than those members of the Council domiciled in the 
United Kingdom. The same principle might suggest to the 
legislative council that it was reasonable for the ministers of 
the provincial government domiciled in India to be paid on 'a 
lower scale of remuneration than the European members. 

Provision has been made in this clause for the appoint- 
ment, at the Governor’s discretion, of non-official members of 
the.legislative council to fill a role somewhat similar to that of 
the Parliamentary Under-Secretary in this country. 

Clause s. — The Committee are of opinion that the normal 
strength of an executive council, especially in the smaller 
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provinces, need not exceed two members. They have ’ riot, 
however, reduced the existing statutory maximum of four 
but if in any case the council includes two members with 
service qualifications, neither of whom is by birth an Indian, 
they think that it should also include two unofficial Indian 
members. 

Clause 6, — The Committee desire at this point to give a 
picture of the manner in which they think that, under this 
Bill, the government of a province should be worked. There 
will be many matters of administrative business, as in all 
countries, which can be disposed of departmentally ; but 
there will remain a large category of business, of the character 
which would naturally be the subject of Cabinet consultation. 
In regard to this category the Committee conceive that the 
liabit should be carefully fostered of joint deliberation between 
the members of the executive council and the ministers, sitting 
under the chairmanship of the Governor. There cannot be 
too much mutual advice and consultation on such subjects ; 
but the Committee attach the highest importance to the 
principle that, when once opinions have been freely exchanged 
and the last word has been said, there ought then to be no 
doubt whatever as to where the responsibility for the decision 
lies. Therefore, in the opinion of the Committee, after such 
consultation, and when it is clear that the decision lies within 
the jurisdiction of one or other half of the Government, that 
decision in respect of a reserved subject should be recorded 
separately by the executive council, and in respect of a trans- 
ferred subject by the ministers, and all acts and proceedings 
of the government should state in definite terms on whom the 
responsibility for the decision rests. It will not always,- how- 
ever, be clear, otherwise than in a purely departmental and 
technical fashion, with whom the jurisdiction lies in the case 
of questions of common . interest In such cases it will be 
inevitable for the Governor to occupy the position of informal 
arbitrator between the two parts of his administration ; and it 
will equally be his duty to* see that a decision arrived at on 
one side of his government is followed by such consequential 
action on the other side as may be necessary to make the 
policy effective and homogeneous. 

The position of the Governor will thus be' one of great 
responsibility and difficulty, and also of great opportunity and 
honour. He may have to hold the balance between divergent 
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policies and different ideals, and to prevent discord and 
friction. It will also be for him to help with sympathy and 
courage the popular side of his government in their new res- 
ponsibilities. He should never hesitate to point out to minis- 
ters what he thinks is the right course or to warn them if he 
thinks they are taking the wrong course. But if, after hearing 
all the arguments, ministers should decide not to adopt his 
advice, then, in the opinion of the Committee, the Governor 
should ordinarily allow ministers to have their way, fixing the 
responsibility upon them, even if it may subsequently be 
necessary for him to veto any particular piece of legislation. 
It is not possible but that in* India, as in all other countries, 
mistakes will be made by ministers, acting with the 
approval of a majority of the legislative council, but there is 
no way of learning except through experience and by the rea- 
lisation of responsibility. 

In the debates of the legislative council members of the 
executive council should act together and ministers should act 
together, but members of the executive council and ministers 
should not oppose each other by speech or vote ; members of 
the executive council should not be required to support either 
by speech or vote proposals of ministers of which they do 
not approve, nor should ministers be required to support by 
speech or vote proposals of the executive council of which 
they do not approve ; they should be free to speak and vote 
for each other’s proposals when they are in agreement with 
them. All other official members of the legislative council 
should be free to speak -and vote as they choose. 

Clause 7. — The Committee have altered the first schedule 
to the Bill, so as to show only the total strength of the 
legislative council in each province. They have retained the 
provision, now in sub-clause (2) that at least 70 per cent of 
the members shall be elected, and not more than 20 per cent, 
shall be officials. This general stipulation will govern the 
distribution of the seats in each province ; but in certain res- 
pects the detailed arrangements will require further considei'a- 
tion, and proposals should be called for from the Government 
of India in regard to them. The points in question, as well 
as some disputable matters on which the Committee wish to 
endorse the proposals of the Franchise Committee*s report, 
are dealt with in the following recommendations : — 

{a) The Committee regard the number of seats allotted 
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to the rural population, as distinct from the urban, as dispro- 
portionately low and consider that it should receive’ a larger 
share of representation. They also think that an attempt 
should be made to secure better representation of the urban 
wage-earning class ; and they are convinced that an effort 
should be made to remedy in part at least the present 
disparity between the size of the electorates in the different 
provinces. In all those matters no definite instructions need 
be given. The Government of India should be left a wide 
discretion in adjusting the figures, subject, however, to the 
understanding that the adjustment should be effected in all 
cases rather by enlargement than by diminution of the re- 
presentation proposed in the Franchise Committee’s report. 

{b) The Committee are of opinion that the representation 
proposed for the depressed classes is inadequate. Within this 
definition are comprised, as shown in the report of the 
Franchise Committee, a large proportion of the whole popula- 
tion of India. They think that the Government of India should, 
as it advises, be instructed to give such classes a larger share of 
representation by nomination, regard being had to the num- 
bers of depressed classes in each province, and after consulta- 
tion with the Local Governments. This representation 
should, if necessary, be in addition to, but not in diminution 
of, the general electorate. Whenever possible, other persons 
than members of the Civil Services should be selected to re- 
present the depressed classes, but if a member of those 
services, specially qualified for this purpose, has to be ap- 
pointed, his nomination .should not operate to increase the 
maximum ratio of official seats. 

{c) In the Madras Presidency the Committee consider that 
the non-Brahmins must be provided with separate represen- 
tation by means of the reservation of seats. The Brahmins 
and non-Brahmins should be invited to settle the matter by 
negotiation among themselves ; and it would only be, if 
agreement cannot be reached in that way, that the decision 
should be referred to an arbitrator appointed for the purpose 
by the Government of India. 

' (a) The Committee would recommend that similar treat- 
ment be accorded to the Mahrattas in the Bombay 
Presidency. 

{e) The question whether women should or should not 
be admitted to the franchise on the same terms as men 
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should be left to the newly elected legislative council of each 
province to settle by resolution. The Government of India 
should be instructed to make rules so that, if a legislative 
council so voted, women might be put upon the register of 
voters in that province. The Committee have not felt able 
to settle this question themselves, as urged by the majority 
of witnesses who appeared before them. It seems to them 
to go deep into the social system and susceptibilities of India, 
and, therefore, to be a question which can only, with au}^ 
prudence be settled in accordance with the wishes of Indians 
themselves as constitutionally expressed. 

(/) The Committee are of opinion that the franchise as 
settled by the rules to be made under this Act should not be 
altered for the first ten years, and that it should at present 
be outside the power of the Legislative Councils to make 
any alteration in the franchise. The recommendation, there- 
fore, in respect of woman suffrage, is to be regarded as alto- 
gether exceptional, and as not forming any precedent in 
respect of proposals for other alterations. 

The special representation of landholders in the pro- 
vinces should be reconsidered by the Government of India 
in consultation with the local governments. 

{k) The franchise for the University seats should be ex- 
tended to all graduates of over seven years’ standing. 

(2) The Government of India should be instructed’ to 
consult with the Government of Bengal in respect of the 
representation of Europeans in Bengal. It appears to the 
Committee that there are good reasons for a readjustment of 
that representation. The recommendations of the report of 
the Franchise Committee in respect of European represen- 
tation in other provinces may be accepted. 

(/) The question whether the rulers and subjects of 
Indian States may be registered as electors or may be 
elected to the legislative councils should be left to be settled 
in each case by the local government of the province. 

{k) The Committee are of opinion that dismissal from the 
service of the government in India should not be a disquali- 
fication for election, but that a criminal conviction entailing 
sentence of more than six months’ imprisonment should be a 
disqualification for five years from the date of the expiration of 
the sentence* 
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(/) The compromise suggested by the Franchise Com- 
mittee in respect of the residential qualification of candidates 
for legislative councils Avhereby the restriction was to be 
imposed only in the provinces of Bombay, the Punjabj and 
the Central Provinces may be accepted. 

{m) The recommendations of the P'ranchise Committee 
in respect of the proportionate representations of Moham- 
medans, based on the Lucknow compact, may be accepted. 

Two further observations must be made on this question 
of franchise. It seems to the Committee that the principle 
of proportional representation may be found to be particularly 
applicable to the circumstances of India, and they 
recommend that this suggestion be fully explored, so that 
there may be material for consideration by the Statutory 
Commission when it sits at the end of ten years. Further it 
has been strongly represented to the Committee, and the 
Committee are themselves firmly convinced, that a complete 
and stringent Corrupt Practices Act should be passed and 
brought into operation before the first elections for the legis- 
lative councils. There is no such Act at present in existence 
in India, and the Committee are convinced that it will iiot be 
less required in India than it is in other countries. 

Clause 9. — The Committee have considered carefully the 
t]uestion who is to preside over the legislative councils in the 
provinces. They are of opinion that the Governor should not 
preside, and they advise that, for a period of four years, the 
President should be appointed by the Governor. Wherever 
possible it would be a great advantage if someone could be 
found for this purpose who had had parliamentary expeidence. 
The legislative council should itself elect a Vice-President, 
and at the end of four years the nominated President would 
disappear, and the President and Vice-President would be 
elected by the councils. The Committee attribute the great- 
est importance to this question of the Presidency of the legis- 
lative council. It will, in their opinion, conduce very greatly 
to the successful working of the new councils if they are 
imbued from the commencement with the spirit and conven- 
tions of parliamentary procedure as developed in the Imperial 
Parliament, The Committee will recur to this subject in 
dealing with the question of the President of the Legislative 
Assembly of India. 
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Clause II. — The Committee think that the provincial 
budget should be submitted to the vote of the legislative 
council, subject to the exemption from this process of certain 
charges of a special or recurring character which have been 
set out in the Bill. In cases where the council alter the pro- 
vision for a transferred subject, the Committee consider that 
the Governor would be justified, if so advised by his ministers, 
in re-submitting the provision to the council for a review of 
their former decision ; but they do not apprehend that any 
statutory prescription to that effect is required. Where the 
council have reduced a provision for a reserved subject which 
the Governor considers essential to the proper administration 
of the subject concerned, he will have a power of restoration. 
The Committee wish it to be perfectly clear that this power 
is real and that its exercise should not be regarded as unusual 
or arbitrary ; unless the Governor has the right to secure 
supply for those services for which he remains responsible to 
Parliament, that responsibility cannot justly be fastened upon 
him. 

Whenever the necessity for new taxation arises, as arise 
.it must, the questions involved should be threshed out by both 
parts of the Government in consultation together, and it is 
especially important that in this matter both parts of the 
Government should, if possible, be in agreement when the 
proposals of the Government are laid before the legislature. 

Clause 13. — The Committee have rejected the plan of 
Grand Committees as drafted originally in the Bill. They 
have done so because in their opinion the Grand Committee 
did not give the Governor the power of securing legislation 
in a crisis in respect of those matters for which he is held 
responsible, and because in respect of ordinary legislation 
about reserved subjects it perpetuated the system of securing 
legislation by what is known as the ^‘oflficial bloc,” which has 
b^en the cause of great friction and heartburning. The res- 
ponsibility for legislation on reserved subjects is with the 
Governor in Council, and, when the “official bloc” has been 
put, into operation, it has been put into operation by him, and 
is merely an indirect way of asserting his responsibility. 
The Committee think it much better that there should be no 
attempt to^conceal the fact that the responsibility is with the 
Governor in council and they recommend a process by which 
the Governor should be empowered to pass an Act in respect of 
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any reserved subject, if he considers that the Act is necessary 
for the proper fulfilment of his responsibility to Parliament 
He should not do so until he has given every opportunity for 
the matter to be thoroughly discussed in the legislative council, 
and as a sensible man be should, of course, endeavour, to 
carry the legislative council with him in the matter by the 
strength of his case. But, if he finds that cannot be so, then 
he should have the power to proceed on his own responsibi- 
lity. Acts passed on his sole responsibility should be reser- 
ved by the Governor-General for His Majesty’s pleasure, 
and be laid before Parliament His Majesty will neces- 
sarily be advised by the Secretary of State for India, and the 
responsibility for the advice to be given to His Majesty can 
only rest with the Secretary of State. But the Committee 
suggest that the Standing Committee of Parliament, whose 
appointment they have advised, should be specially consulted 
about Acts of this character, . Provision, however, is made in 
the Bill for the avoidance of delay in case of a grave emer- 
gency by giving the Governor- General power to assent to 
the Act without reserving it, though this of course would not 
prevent subsequent disallowance by His Majesty in Council. 

Clause 15. — The Committee have two observations to 
make on the working of this Clause. On the one hand, the\^ 
do not think that any change in the boundaries of a province 
should be made without due consideration of the views of the 
legislative council of the province. On the other hand, they 
are of opinion that any clear request made by a majority of 
the members of a legislative council representing a distinctive 
racial or linguistic territorial unit for its constitution under 
this Clause as a sub-province or a separate province should be 
taken as a prima facie case on the strength of which a com- 
mission of inquiry might be appointed by the Secretary of 
State, and that it should not be a bar to the appointment of 
such a commission of inquiry that the majority of the legisla- 
tive council of the province in question is opposed to the re- 
quest of the minority representing such a distinctive territorial 
unit. 

Part IL 

Clause 18. — As will be explained below, the Committee 
do not accept the device, in the Bill as drafted, of carrying 
government measures through the Council of State without 
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reference to the Legislative Assembly, in cases where the 
latter body cannot be got to assent to a law which the Gover- 
nor-General considers essential. Under the scheme which 
the Committee propose to substitute for this procedure, there 
is no necessity to retain the Council of State as an organ for 
government legislation. It should therefore be reconstituted 
from the commencement as a'^true Second Chamber, They 
recommend that it should consist of sixty members, of whom 
not more than twenty should be official members. The 
Franchise Committee advise that the non-official members 
should be elected by the same group of persons as elect the 
members of the Legislative Assembly and in the same consti- 
tuencies, This is a plan which the Committee could, in no 
circumstances, accept. They hope and believe that a differ- 
ent system of election for the Council of State can be devised 
by the time the constitution embodied in this Bill comes into 
operation, and they recommend that the Government of India 
be enjoined forthwith to make suggestions accordingly, to 
which effect can be given without delaying the inauguration 
of the new constitution. If the advice of the Committee that 
it be re-appointed for the purpose of considering the rules to 
be framed under this Bill be approved, it should have an 
oppoitunity of considering the proposals made for the election 
of the Council of State. 

Clause 19."— For the Legislative Assembly the Committee 
are equally unwilling to accept, as a permanent arrangement, 
'the method of indirect election proposed in the report 
of the Franchise Committee. If by no other course it 
were possible to avoid delay in bringing the constitution 
enacted by the Bill into operation, the Committee would 
acquiesce in that method for a preliminary period of three 
years. But they are not convinced that delay would be 
involved in preparing a better scheme of election, and they 
endorse the views expressed by the Government of India in 
paragraph 39 of its despatch dealing with the subject They 
accordingly advise that the Government of India be 
instructed at once to make recommendations to this effect at 
the earliest possible moment These recommendations as 
embodied in draft rules would also be subject to examination 
by this Committee if re-appointed. 

Clause 20.— The Committee think that the President of 
the Legislative Assembly should for four years be a person 
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appointed by the Governor-General He should be qualified 
by experience in the House of Commons and a knowledge 
of parliamentary procedure, precedents, and conventions. 
He should be the guide and adviser of the Presidents of the 
provincial councils, and he should be chosen with a view to 
the influence which it is hoped he would have on the whole 
history of parliamentary procedure in India. He should be 
paid an adequate salary. 

Clause 25. — This is a new provision for the submission of 
the Indian Budget to the vote of the Legislative Assembly, 
on the understanding that this body is constituted as a 
chamber reasonably representative in character and elected 
directly by suitable constituencies. The Committee consider 
it necessary (as suggested to them by the consolidated fund 
charges in the Imperial Parliament) to exempt certain 
charges of a special or recurring nature, which have been set * 
out in the Bill, e,g ^ the cost of defence, the debt charges and 
certain fixed salaries, from the process of being voted But 
otherwise they would leave the Assembly free to criticise 
and vote the estimates of expenditure of the Government of 
India. It is not, however, within the scheme of the Bill to 
introduce" at the present stage any measure of responsible 
government into the central administration, and a power 
must be reserved to the Governor-General in Council of 
treating as sanctioned any expenditure which the Assembly 
may have refused to vote if he considers the expenditure to 
be necessary for the fulfilment of his responsibilities for the 
good government of the countr}^ It should be understood 
from the beginning that this power of the Governor-General 
in Council is real, and that it is meant to be used if and 
when necessary. 

Clause 26. — For reasons which prompted their rejection 
of the process of certification by a Governor to a grand 
committee in a pi'ovince, the Committee are opposed to the 
proposals in the Bill which would have enabled the Governor- 
General to refer to the Council of State, and to obtain by 
virtue of his official majority in that body, any legislation 
which the lower chamber refuses to accept, but which he 
regards as essential to the discharge of his duties, The 
Committee have no hesitation in accepting the view that tlie 
Governor-General in Council should in all circumstances be 
fully empowered to secure legislation which is required fur 
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the discharge of his responsibilities ; but they think it is un- 
worthy that such responsibility should be concealed through 
the action of a Council of State specially devised in its com- 
position to secure the necessary powers. They believe that 
in such a case it would add strength to the Government of 
India to act before the world on its. own responsibility. In 
order, however, that Parliament may be fully apprised of the 
position and of the considerations which led to this excep- 
tional procedure, they advise that all Acts passed in this 
manner should be laid before Parliament, who would natural- 
ly consider the opinion of the standing committee already 
referred to, 

Clause 28. — The recommendation of the Committee is that 
the present limitation on the number of the members of the 
Governor-General’s Executive Council should be removed, 
that three members of that Council should continue to be 
public servants or ex-public servants who have had not less 
than ten years’ experience in the service of the Crown in 
India ; that one member of the Council should have definite 
legal qualifications, but that those qualifications may be gained 
in India as well as in the United Kingdom ; and that not' 
less than three members of the Council should be Indians. In 
this connection it must be borne in mind that the members 
of the Council drawn from the ranks of ^the public servants 
will, as time goes on, be more and more likely to be of Indian 
rather than of European extraction. 

Clause 29. — The Committee have inserted this provision to 
allow of the selection of members of the legislature who will 
be able to undertake duties similar to those of the Parliament- 
ary Under-Secretaries in this country. It should be entirely 
at the discretion of the Governor-General to say to wdiich 
departments these officers should be attached, and to define 
the scope of their duties. 


Part III. 

Clause 30. — The Committee think that all charges of the 
India Office, not being '^agency” charges, should be paid out 
of moneys to be provided by Parliament. 

Clause 31. — The Committee are not in favour of the aboli- 
tion of the Council of India. .They think that, at any rate for 
some time to come, it will be absolutely necessary that the 
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Secretary of State should be advised by persons of Indian 
experience, and they are convinced that, if no such Council 
existed, the Secretary of State would have to form an infer- 
. mal one, if not a formal one. Therefore, they think it much 
better to continue a body which has all the advantages behind 
it of tradition and authority, although they would not debar the 
readjustment of its work so as to make it possible to intro- 
duce what is known as the portfolio system. They think, 
also, that its constitution may advantageously be modified by 
the introduction of more Indians into it and by shortening of 
" the period of the service upon it, in order to ensure a continu- 
ous flow of fresh experience from India and to relieve Indian 
members from the necessity of spending so long a period as 
seven years in England. 

Clause 33. — The Committee have given most careful con- 
sideration to the relations of the Secretary of State with the 
Government of India, and through it with the provincial go- 
vernments. In the relations of the Secretary of State with 
the Governor-General in Council the Committee are not of 
opinion that any statutory change can be made, so long as 
the Governor-General remains responsible to Parliament, but 
in practice the conventions which now govern these relations 
may wisely be modified to meet fresh circumstances caused 
by the creation of a Legislative Assembly with a large elected 
majority. In the exercise of his responsibility to Parliament, 
which he cannot delegate to anyone else, the Secretary of 
State may reasonably consider that only in exceptional cir- 
cumstances should he be called upon to intervene in matters 
of purely Indian interest where the Government and the 
Legislature of India are in agreement. 

This examination of the general proposition leads inevi- 
tably to the consideration of one special case of non-interven- 
tion. Nothing is more likely to endanger the good relations 
between India and Great Britain than a belief that India’s 
fiscal policy is dictated from Whitehall in the interests of the 
trade of Great Britain. That such a belief exists at the 
moment there can be no doubt. That there ought to be no 
room for it in the future is equally clear. India’s position in 
the Imperial Conference opened the door to negotiation 
between India and the rest of the Empire, but negotiation 
without power to legislate is likely to remain ineffective, A 
satisfactory solution of the question can only be guaranteed 
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by the grant of liberty to the Government of India to devise 
those tariff arrangements which seem best fitted to India’s 
needs as an integral portion of the British Empire. It can- 
not be guaranteed by statute without limiting the ultimate 
power of Parliament to control the administration of India, 
and without limiting the power of veto which rests in the 
Crown ; and neither of these limitations finds a place in any 
of the Statutes in the British Empire. It can only therefore 
be assured by an acknowledgment of a convention. What- 
ever be the right fiscal policy for India, for the needs of her 
consumers as well as for her manufacturers, it is quite clear 
that she should have the same liberty to consider her interests 
as Great Britain, Australia, New Zealand, Canada and South 
Africa. In the opinion of the Committee, therefore, the 
Secretary of State should as far as possible avoid interference 
on this subject when the Government of India and its Legis- 
lature are in agreement, and they think that his intervention, 
when it does take place, should be limited to safeguarding the 
international obligations of the Empire or any fiscal arrange- 
ments within the Empire to which His Majesty’s Government 
is a party. 

The relations of the Secretary of State and of the Govern- 
ment of India with provincial governments should, in the 
Committee’s judgment, be regulated by similar principles, so 
far as the reserved subjects are concerned. It follows, 
therefore, that in purely provincial mattei's, which are reserved, 
where the provincial government and legislature are in 
agreement, their view should ordinarily be allowed to prevail, 
though it is necessary to bear in mind the fact that some 
reserved subjects do cover matters in which the central 
government is closely concerned. Over transferred subjects, 
on the other hand, the control of the Governor-General in 
Council, and thus of the Secretary of State, should . be 
restricted in future within the narrowest possible limits, which 
will be defined by rules under sub-clause 3 of Clause i of the 
Bill 

Rules under this clause will be subsidiary legislation of 
sufficient moment to justify their being brought especially to 
the notice of Parliament. The Secretary of State might 
conveniently discuss them with the Standing Committee 
whose creation has been recommended »in this Report ; and 
Parliament would no doubt consider the opinion of this body 
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when the rules come, as it. is proposed that they should do, 
for acceptance by positive resolution in both Houses. The 
same procedure is recommended by the Committee for 
adoption in the case of rules of special or novel impoiiance 
under other clauses of the Bill. It must be for the Secretary 
of State to decide which of the many rules that will fall to be 
drafted by the Government of India can be sufficiently dealt 
with by the ordinaiy process of lying on the table of Parlia- 
ment for a certain number of days. In deciding this point, 
however, he may naturally have recourse to the advice of the 
Standing Committee, should it happen to be in session, and 
obtain their assistance in determining which rules deserve to 
be made the subject of the more formal procedure by positive 
resolution. 

Clause 35. — This clause carries out the recommendation 
of Lord Crewe’s Committee to appoint “a High Commissioner 
for India, to be paid out of Indian revenues, who will perform 
for India functions of agency, as distinguished from political 
functions, analogous to those now performed in the offices of 
the High Commissioners of the Dominions. 

Part IV. 

Clause 36. — The Committee do not conceal from them- 
selves that the position of the public services in working the 
new constitutions in the provinces will, in certain circumstan- 
ces, be difficult They are of opinion that these services have 
deserved the admiration and gratitude of the whole Empire. 
They know that some members of the services regard the 
wisdom of the proposed changes with grave misgiving, and 
that some fear that those changes will not tend to the welfare 
of the Indian masses. They are convinced, however, that the 
services will accept the changing conditions and the inevitable 
alteration in their own position, and devote themselves in all 
loyalty to niaking a success, so far as in them lies, of the new 
constitution. 

In the provinces, officers serving in -a reserved department 
will be controlled by the Governor in Council, and in a trans- 
ferred department by the Governor acting with ministers, but 
in both cases alike the personal concurrence of the Governor 
should be regarded as essential in the case of all orders of 
any importance prej'udicially affecting the position or pros- 
pects of officers appointed by the Secretary of State. 
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The Committee think that every precaution should be 
taken to secure to the public servants the career in life to 
which they looked forward when they were recruited, and 
they have introduced fresh provisions into this clause to that 
end. If friction occurs, a re-adjustment of persons and places 
may often get over the difficulty, and the Governor must 
always regard it as one of his most important duties to 
establish a complete understanding between his ministers 
and the officers through whom they will have to work. But 
if there are members of the service whose doubts as to the 
changes to be made are so deeply-rooted that they feel they 
cannot usefully endeavour to. take, part in them, then the 
Committee think it would only be fair to those officers that 
they should be offered an equivalent career elsewhere, if it 
is in the power of His Majesty’s Government to do so, or, in 
the last resort, that they should be allowed to retire on such 
pension as the Secretary of State in Council may consider 
suitable to their period of service. 

Part V. 

Clause 41. — The Committee are of opinion that the 
Statutory Commission should not be appointed until the 
expiration of ten years, and that no changes of substance in 
the constitution, whether in the franchise or in the lists of 
reserved and transferred subjects or otherwise, should be made 
ill the interval. The Commission will be fully empowered to 
examine the working of the constitutions in all their details 
in the provinces, and to advise whether the time has come for 
full responsible government in each province, or in the alter- 
native whether and to what extent the powers of self-govern- 
ment already granted should be extended, or modified, or 
restricted. It should be clearly understood, also, that the 
Commission should be empowered to examine into the work- 
ing of the Government of India and to advise in respect of 
the Government of India no less than in respect of the 
provincial governments. 

8. This concludes the Committee’s specific recommenda- 
tions on the Bill. There remain certain other topics which do 
not conveniently fall within any particular clause. The first 
of these is the treatment of Burma, and after hearing evidence 
the Committee have not advised that Burma should be 
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included within the scheme. They do not doubt but that the 
Burmese have deserved and should receive a constitution 
analogous to that provided in this Bill for their Indian fellow- 
subjects. But Burma is only by accident part of the respon- 
sibility of the Governor-General of India. The Bunnese are 
as distinct from the Indians in race and language as they are 
from the British. 

9. Doubts have been expressed from several quarters 
questioning the financial adjustment proposed between the 
Central and Provincial Governments in India. Without ex- 
pressing any opinion on this controversy, the Committee ac- 
cept and endorse the recommendation of the Government of 
India that a fully qualified financial commission should be 
appointed to advise as to the principle on which contributions 
from the provincial government to the Central Government 
should in future be adjusted. 

10. The Committee think that it may often greatly assist 
the political education of India if standing committees of the 
legislative bodies are attached to certain departments of 
Government, but they only express this opinion on the under- 
standing that the appointment of such committees, their 
composition, and the regulation which govern their procedure, 
shall be matters wholly and exclusively within the discretion 
of the Governor-General or of the Governor as the case 
may be. 

1 1. The Committee are impressed by the objections 
raised by many witnesses to the manner in which certain classes 
of taxation can be laid upon the people of India b}^ executive 
action without, in some cases, any statutory limitation of the 
rates and, in other cases, any adequate prescription by statute 
of the methods of assessment. They consider that the 
imposition of new burdens should be gradually brought more 
within the purview of the Legislature. And in particular, 
without expressing any judgment on the question whether 
the land revenue is a rent or tax, thej^ advise that the 
process of revising the land revenue assessments ought to be 
brought under closer regulation by statute as soon as possible. 
At present the statutory basis for charging revenue on the 
land varies in different provinces ; but in some at least the 
pitch of assessment is entirely at the discretion of the 
executive government No branch of the administration is 
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regulated with greater elaboration or care ; but the people 
who are" most affected have no voice in the shaping 
of the system, and the rules are often obscure and imper- 
fectly understood by those who pay the revenue. The 
Committee are of opinion that the time has come to embody 
in the law the main principles by which the land revenue is 
determined, the methods of valuation, the pitch of assessment, 
the periods of revision, the graduation of enhancements, and 
the other chief processes »which touch the well-being of the 
revenue payers. The subject is one which probably would 
not be transferred to ministers until the electorate included a 
satisfactory representation of rural interests, those of the 
tenantry as well as of the landlords ; and the system should 
be established on a clear statutory basis before this change 
takes place. 

12. The Committee have not hitherto touched on the 
subject of education in India, and it is far too large for them 
to make any attempt to deal with it adequately. They have 
accepted the recommendation of the Functions Committee 
that, subject to certain reservations about the Universities, 
the I'esponsibility for the whole field of education in each 
province should be transferred to ministers. They attach 
much importance, however, to the educational advancement 
of the depressed and backward classes, and they trust that 
the subject will receive special attention from ministers. 
They are also impressed by the advantage of Boards such as 
Sir Michael Sadler has advised in Bengal, for the assistance 
of ministers in controlling the different grades of education, 
and they trust that ministers will see their way from the out- 
set to constitute such Boards in every province. The 
Committee would similarly commend to ministers the advisabi- 
lity of creating local government departments in the pro- 
vinces. 

13. The Committee attach the greatest importance to 
the formation in each provincial government of a strong 
department of Finance which will serve both sides of the 
Government alike. 

14. The Committee have been greatly struck by the 
earnest representations made to them by several witnesses, 
both of British and Indian birth, to the effect that the Go- 
vernment of India and the provincial governments must 
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betome more vocal, and put forth their view oi what tile 
good of India requires with iiiore courage and more persis- 
tence than they have in the past It iias been represenlcii 
to them that it will be of the utmost importance in the iutuic 
that the Government of India and the provincial gox'eruiuenls 
should have means of explaining to tiie people ui liidia lire 
reasons wiiy things are done, the reasons which underlie 
decisions, and tire arguments against proposals which they 
consider will be detrimental to the welfare of tiie country. It 
was represented to the Committee that at present, to a great 
extent, thc'case fur the policy of the GoveniUieiit oi india and 
of the provincial governments is unknown to tiie masses oi 
Indians, whereas the case agaim-st that prulicy is becoming 
every day mure widely disseminated by means of tlie verna- 
cular press. They are glad to think that this opinion is also 
shared by the Secretary t>f State lor India and the Viceroy. 
It is dealt with in paragraph 326 of their repiort on Indian 
Cfon.stitutional Reforms. 

15. In conclusion the Committee empliaticaily repudiate 
the suggestion that tlie changes in this Bill in the fonu of the 
provincial govermnents of India imply any condenmation oi 
die present system of governmeiit in India. 1 ‘iie Guvernmetit 
uf India has accomplished great thiug.s ior 1 ndia’s good and 
one of its greatest services has been the iiitroductlon intu 
India of a reign of law, to which the Guvennnent itseii is as 
inudi subject as tlie people it governs, it is no rcproacii to 
it that in form it has been everywliere aiilucratic. So long as 
Barliament on tlie one hand did not bestow any" ioim of cons- 
titutional selbgMven uncut on any part of India, and on the 
t>ther iiand held tiie Goverament uf India rigidly'^ resijousible 
to itself for its every action, it could nut be otherwise in the 
provinces any nioie tliaii at the cetitral seat of governiacat 
But, wliatever tiie form, the spirit of its being every whine and 
always Inis been effort fur tiie welfare ot tlie masses oi tiie 
people of India. 

16. The Committee iiave directed tlie Minutes of Fro” 
ceedings, together with Appendices, to be laid before buth 
lloiises of Farliament. 
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XVI. Lists of Central and Provincial Sub- 
jects proposed by Functions Committee, 
as revised by India Oj0S.ce Reforms Com- 
mittee, Slst July, 1919. 

[From the Appendix to the Joint Select 
Committee’s Report.] 

Noie. — In order to facilitate reference the numbering of 
subjects as in the Report of the Functions Committee has been 
retained^ additional subjects being distinguished by a number 
followed by a capital letter^ e.g., 20^. 

Central Subjects. 

1. , Defence of India, and all matters connected with His 
Majesty’s Naval, Military, and Air Forces in India, including 
Royal Indian Marine, volunteers, cadets and armed forces 
other than military and armed police maintained by provin- 
cial Governments. 

Naval and military works and cantonments. 

2. External relations, including naturalisation and aliens, 
and pilgrimages beyond India. 

3. Relations with Native States. 

6. Communications — to the extent described under the 
following heads : — 

{a) Railways and tramways, except tramways within 
municipal areas, and except in so far as provision may be 
n!ade for construction and management of light and feeder 
railways and tramways other than tramways within municipal 
areas, by provincial legislation enacted in accordance with 
procedure to be prescribed by standing orders of the provin- 
cial Legislative Council 

iS) Such roads, bridges, ferries, tunnels, ropeways, cause- 
ways, and other means of communication as are declared by 
the Governor-General in Council to be of military importance. 

{c) Aircraft and all matters connected therewith. 

Inland waterways, to an extent to be declared by 
rule or by or under Indian legislation. 
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7. Shippping and Navigation (including shipping and 
navigation on inland waterways in so far as declared to be 
under Indian control in accordance with 6 (d) ). 

8. Light-houses (including their approaches), beacons, 
lightships, and buoys. 

9. Port quarantine and marine hospitals. 

10. Ports declared to be major ports by rule or by or 
under Indian legislation. 

11. Posts, telegraphs and telephones, including wireless 
installations. 

12. Customs, cotton excise duties, income tax, salt, 
stamps (non-judicial), and other sources of All-India revenue. 

13. Currency and coinage. 

14. Public debt of India. 

15. Savings banks. 

16. Department of the Comptroller and Auditor-General. 

17. Civil law, including laws regarding status, property, 
civil rights and liabilities, and civil procedure. 

18. Commerce, including banking and insurance. 

19. Trading companies and other associations. 

20. Control of production, supply and distribution of any 
articles in respect of which control by a central authority is 
declared by rule or by or under Indian legislation essential 
in the public interest 

20A. Development of industries in cases where such 
development by a central authority is declared by order of 
the Governor-General in Council expedient in the public 
interest 

20B. Control of cultivation and manufacture of opium, 
and sale of opium for export 

21. Control of petroleum and explosives. 

22. Geological survey. 

23. Control of mineral development, in so far as such 
control is reserved to the Governor- General in Council under 
rules made or sanctioned by the Secretary of State, and 
ra^ulation of mines. 
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24. Invcnlinns and designs. 

25. Copyright. 

26. Emigration and immigration and tnira provincial 
migration, 

27 . Oiminal Law, including criminal procedure. 

38. Central police organisation. 

?f). Control of pos.scssion and u.se of arms. 

30. Central agencies and institutions for rescatch (iniind- 
ing observatories) and for professional or technical training 
or promotion of special stndie.s. 

31. l^cclosiastical administration 

3.?. Survey of India. 

33. Archeology. 

34. Zoological Survey. 

33. Meteorology. 

36. f.’ensns and Statistics. 

^ 7 . All-India Services. 

38. Legislation in regard to any provinriai subject, in so 
far a.s .stich subject is stated in the Provirmial T J.st to be subject 
to Indian legislation, and any powers relating to such subject 
reserved by legislation to the Governor-General in Ciouncil. 

3SA. Territorial changes, other than intra provincial, and 
declaration of laws in connection therewith. 

38B. Regulation of ceremonial, titles, orders, precedence 
and civil nniform. 

38c. Immovable property acquired by, or maintained at, 
the cost of the Governor-Gencralrn Council, 

39. All matters expressly excepted from inclusion in the 
Provincial List. 

40. All other matters not included in the list of provincial 
subjects, 

PROviNCtAi, Subjects, 

I. l.ocal sell -government, that is to say matters relating 
to the constitution and powers of municipal corporations, 
improvement trusts, district board.s, mining boards of health 
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and other local authorities established in the province for 
the purpose of local self-government, exclusive of matters 
arising under the Cantonments Act, and subject to Indian 
legislation (a) as regards powers of such authorities to borrow 
otherwise than from a provincial government, and (i) as 
regards the levying ily such authorities of taxation not 
included in the schedule of provincia: taxation framed under 
section 79 (3) (a) of the Act. 

2. Medical administration, including hospitals, dispen- 
saries and asylums and provision for medical education. 

3. Public health and sanitation and vita! statistics, subject 
to Indian legislation in respect to infectious and contagious 
diseases to such extent as may be declared by any Act of the 
Indian legislature. 

4. Education (excluding — 

(t) The Benares Hindu University, and such other 
new Universities as may be declared to be All- India by the 
Governor-General in Council 

(2) Chiefs’ Colleges and any institution maintained by 
the Governor-General in Council for the benefit of members 
of His Majesty’s Forces or other public servants or their 
children.) 

subject to Indian legislation - 

(a) controlling the establishment and regulating the 
constitutions and functions of new universities ; and 

(f;) defining the jurisdiction of any university outside 
its own province ; 

and, in the case of Bengal, for a period of fi ve years from the 
date when the reforms scheme comes into operation, subject 
to Indian legislation with regard to the Calcutta University 
and the control and organisation of secondary education. 

5. Public works included under the following heads : — 

(a) Construction and maintenance of provincial build- 
ings used or intended for any purpose in connection with the 
administration of the Province ; and care of historical monU ' 
ments, with the exception of monuments and burial places 
included Jn Schedule ; 
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( 6 ) Roads, bridges, ferries, tunnels, ropeways and cause- 
ways, other than such as are declared by the Governer-General 
in Council to be of military importance ; 

(^) Tramways within municipal areas ; and 

(d) Light and feeder railways, and tramways, other than 
tramways within municipal areas in so far as provision is made 
for their construction and management by provincial legisla- 
tion in accordance with procedure to be prescribed by standing 
orders of the Provincial Legislative Council 

6. Water supplies, irrigation, and canals, drainage and 
embankments, water storage and water-power, subject to 
Indian legislation with regard to matters of inter-provincial 
concern or affecting the relations of a province with any other 
territory. 

7. Land Revenue administration, as described under the 
following heads : — 

(a) Assessment and collection of land revenue ; 

(d) Maintenance of land records, survey for revenue 
purposes, records of rights ; 

(c) Laws regarding land tenures, relations of landlords 
and tenants, collection of rent ; 

(df Court of Wards, incumbered and attached estates ; 

(e) Land improvement and agricultural loans ; 

(/) Colonisation and disposal of Crown lands and alie- 
nation of land revenue ; 

(g) Management of Government estates. 

8. Famine relief. 

9. Agriculture, including research institutes, experimental 
and demonstration farms, introduction of improved methods, 
provision for agricultural education, protection against 
destructive insects and pests and prevention of plant diseases, 
subject to Indian legislation in respect to destructive insects 
and pests, and plant diseases, to such extent as may be 
declared by any Act of the Indian legislature. 

10. Civil Veterinary Department, including provision for 
veterinary training, improvement of stock, and prevention of 
animal diseases, subject to , Indian legislation in respect to 
animal diseases to such extent as may be declared by any 
Act of the Indian Legislature. 
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11. Fisheries. 

12. Co-operative Societies. 

13. Forests, including preservation of game therein, 
subject to Indian legislation as regards disforestation. 

14. Land acquisition, subject to Indian legislation as 
regards acquisition of land for public purposes. 

15. Excise, that is to say the control of production, 
manufacture, possession, transport, purchase and sale of alco- 
holic liquor and intoxicating drugs, and the levying of excise 
duties and licence fees on or in relation to such articles, but 
excluding, in the case of opium, control of cultivation, 
manufacture and sale for export 

16. Administration of justice, including constitution, 
powers, maintenance and organisation of Courts of civil and 
criminal jurisdiction within the province, subject to Indian 
legislation as regards High Courts, Chief Courts, and Courts 
of Judicial Commissioners, and any Courts of criminal 
jurisdiction. 

17. Provincial law reports. 

18. Administrator-General and Official Trustee, subject 
to Indian legislation. 

19. Judicial stamps, subject to Indian legislation as 
regards amount of court fees levied in relation to suits and 
proceedings in the High Courts , under their Original 
Jurisdiction. 

20. Registration of deeds and documents, subject to 
Indian legislation. 

2L Registration of births, deaths and marriages, subject 
to Indian legislation for such classes as the Indian legi.slature 
may determine. 

22. R.eligious and charitable endowments. 

23. Development of mineral resources which are Govern- 
ment property, subject to rules made or sanctioned by the 
Secretary of State, but not including the regulation of mines. 

24. Development of industries, including industrial 
research and technical education. 


535 



THE mblAU C0NSTITUT10x^^. 


25. Industrial matters included under the foiluwiag 
heads : — 

(a) Factories ; 

0 ) Settleineiit of labour disputes , 

0 ) Electricity ; 

{d) ‘Boilers ; 

{e) Gas ; 

(/) Smoke nuisances ; and 

{^) Welfare of labour, including provident funds, indus- 
trial insurance (general, health and accident) and housing ; 
subject as to {a), 0 ), (c) and (d) to Indian legislation. 

26. Adulteration of food-stuff's and other articles, subject 
to Indian legislation as regards import and export trade. 

27. Weights and measures, subject to Indian Icgislaiioii 
as regards standards. 

28. Forts, except sucli ^orts as may be declared by 
rule or by or under Indian legislation to be major ports. 

29. Inland waterways, including shipping and navigation 
thereon so far as not declared to be under control of tiic 
Governor-General in Council, but subject as regards inland 
steam vessels to Indian legislation. 

30. Police, including railway police, subject in the case 
of railway police to such conditions as regards limits of 
jurisdiction and railway contributions to cost of maiatenauce 
as the Governor-General in Council may determine. 

31. Miscellaneous matters : — 

(a) regulation of betting and gambling ; 

(/;) prevention of cruelty to animals ; 

0 ) protection of wild birds and animals ; 

(//) control oi poisons, subject to Indian legislation ; 

(e) control of motor vehicles, subject to Indian legislation 
as regards licences valid throughout British Fidia ; 
and 

(/) control of dramatic performances and cinemato- 
graphs, subject to Indian legislation in regard to 
sanction of films for exhibition. 
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32. Control of newspapers, books and printing presses, 
subject to Indian legislation. 

33. Coroners. 

33A. Excluded Areas. 

34. Criminal tribes, subject to Indian legislation. 

35. European vagrancy, subject to Indian legislation. 

36. Prisons, prisoners (except State prisoners) and re- 
formatories, subject to Indian legislation, 

37. Pounds and prevention of cattle trespass. 

38. Treasure trove. 

39. Museums (except the Indian Museum, Imperial War 
Museum and the Victoria Memorial, Calcutta) and zoological 
gardens. 

40. Provincial Government Press. 

41. PVanchise and elections for Indian and provincial 
legislatures, subject to Indian legislation. 

42. Regulation of medical and other professional quali- 
fications and standards, subject to Indian legislation. 

43. Control, as defined by rule, of members of All-India 
services serving within the province, and control, subject to 
Indian legislation, of other public services within the province. 

44. Sources of provincial revenue not included under 
previous heads, whether (a) taxes included in the schedule 
of provincial taxation framed under .section 79 (3) (<«) of the 
Act or (<J) taxes not included in such schedule imposed by or 
under provincial legislation which has received the previous 
sanction of the Governor-General. 

45. Borrowing of money on the sole credit of the piwince, 
subject to Indian legislation. 

46. Imposition by legislation of punishments by fine, 
penalty or imprisonment, for enforcing any law of the province 
relating to any provincial subject, but subject to Indian 
legislation where that limitation otherwise applies to such 
subject, 

47. Any matter which, though falling within an All- India 
subject, is declared by the Governor-General in Council to be 
of a merely local or private nature within the province. 
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List of Provincial Subjects for Transfer proposed bv 
Functions Committee, as revised by India Office 
Reforms Committee jist July, 1919. 





4 4 


Provinces in 

Subjects. which trans- 

ferred- 


Local self-government, that is to say, In all pnjvinces. 
matters relating* to the constitution and 
powers of municipal corporations, im- 
provement trusts, district boards, mining- 
boards of health and other local autho- 
rities established in the province for 
purposes of local self-government, ex- 
clusive of matters arising under the 
Cantonments Act, and subject to Indian 
legislation (a) as regards powers of such 
authorities to boi'row otherwise than 
from a provincial Government, and (/;) 
as regards the levying by such authori- 
ties of taxation not included in the 
schedule of provincial taxation passed 
under section 79 (3) (a) of the Act. 

Medical administration, including hospi- In all provinces, 
tals, dispensaries and asylums and pro- 
vision for medical education. 

Public health and sanitation and vital In all provinces, 
statistics, subject to Indian legislation 
in respect to infectious and contagious 
diseases to such extent as may be de- 
clared by any Act of the Indian legis- 
lature. 

Education, other than European and in all provinces. 
Anglo-Indian education 
(excluding — 

(1) The Benares Hindu University, 
and such other new universities as may 
be declared to be All- India by the Gov- 
ernor-General in Council ; 

(2) Chiefs’ Colleges, and any insti- 
tution maintained by the Governor- 
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List of Provincial Subjects for Transfer proposed by Func- 
tions Committee, as revised by India Office Reforms 
Committee 31st July, i<^i(^-~~conimued. 


d 

ci 




‘0 , • 


Provinces in 


.d-S .52 

^ ’T 1 

1 Subjects. 

i 

which trans- 

in 


ferred. 


i General in Council for the benefit of 
members of His Majesty’s Forces or 
other public servants or their children) 
subject to Indian legislation — 

(a) controlling the establishment, 
and regulating the constitutions and 
functions of new universities ; and 
[ (d) defining the jurisdiction of any 

I university outside its own province ; 
and, in the case of Bengal, for a period 
of five years from the date when the 
reforms scheme comes into operation, 
subject to Indian legislation with re- 
gard to the Calcutta University and 
the control and organisation of second- 
ary education. 

Public Works included under the fol- 
lowing heads : — 

(a) Construction and maintenance 
of provincial buildings used or intend- 
ed for any purpose in connection with 
I the administration of the province on 
I behalf of the departments of Govern- 
ment concerned, save in so far as the 
I Governor may assign such work to the 
! Departments using or requiring such 
buildings, and care of historical monu- 
1 ments, with the exception of monu- 
! ments and burial places included- in 

j Schedule ; 

; {if) Road, bridges, ferries, tunnels, 

} ropeways and causew#iys other than 
I such as are declared by the Govm*nor- 
! General in Council to be of military 
I importance ; 

i (c) Tramways within municipal 

! areas, and 


In all provinces 
except Assam. 
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List of Provincial Subjects for Transfer proposed by Func- 
tions Committee, as revised by India Office Reforms 
Committee 31ST July, igig — coni ^ mued . 


Subjects. 


Provinces in 
which trans- 
ferred. 


(d) Light and feeder railways and 
tramways, other than tramways within 
municipal areas, in so far as provision 
is made for their construction and 
management by provincial legisla- 
tion in accordance with procedure to 
be presa-ibed by standing orders of the 
provincial Legislative Council. 

Agriculture, including researbh insti- 
tutes, experimental and demonstration 
farms, introduction of improved me- 
thods, provision for agricultural educa- 
tion, protection against destructive in- 
sects mid pests and prevention of 
plant diseases, subject to Indian legis- 
lation in respect to destructive insects 
and pests and plant diseases to such 
extent as may be declared by any Act 
of the Indian legislature. 

Civil Veterinary Department, including 
provision for veterinary training, im- 
provement of stock, and pi*evention of 
I animal diseases, subject to Indian legis- 
lation in respect to animal diseases to 
such extent as may be declared by any 
Act of the Indian legislature. 

Fisheries. 

Co-operative Societies. 


In all provinces. 


In all provinces. 


In all provinces, 
except Assam. 
In all provinces. 


Forests, including pijeservation of game In Bombay only, 
therein, subject to Indian legislation as 
regards disforestation. 

Excise, that is to say, the control of pro- in all provinces, 
auction, manufacture, possession, trans- except Assam. 
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List of Provincial Subjects for Transfer proposed by Func- 
tions Committee, as revised by India Office Reforms 
Committee 31ST July, 1919 — concluded . 


Serial No. 1 

Number in 
Provincial 
List. 

Subjects. 

Provinces in 
which trans- 
ferred. 



port, purchase, and sale of alcoholic 
liquor and intoxicating drugs, and the 
levying of excise duties and licence 
fees on or in relation to such articles, 
but excluding, in the case of opium, 
control of cultivation, manufacture and 
sale for export. 


13 

20 

, Registration of deeds and documents 
subject to Indian legislation. 

In all provinces. 

n 

21 

Registration of births, deaths and mar- 
riages, subject to Indian legislation for 
such classes as the Indian legislature 
may determine. 

In all provinces. 

14 

22 

Religious and charitable endowments ... 

In all provinces. 

15 

24 

Development of industries, including 
industrial research and technical edu- 
cation. 

In all provinces. 

16 

26 

Adulteration of food-stufts and other 
articles, subject to Indian legislation as 
regards import and export trade. 

In all provfnces. 

17 

27 

Weights and measures, subject to 
Indian legislation as regards standards. 

In all provinces, 

i 

18 

39 

Museums (except the Indian Museum, 
Imperial War Museum, and the Vic- 
toria Memorial, Calcutta) and Zoologi- 
cal Gardens. 

In all provinces. 
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XVII. Report of Lord Meston’s Oommittee 
on Financial Relations. 


CHAPTER I. 

PRELIMINARY. 

As a preliminary to constitutional reforms, the authors of 
the Montagu-Chelmsford report urged the importance of a 
compete separation between the finances of the central 
gQyrfhment in India and those of the various provincial 
To this end they outlined the scheme described 
€®Pcer VIII of their report It abrogates the present 
by which certain of the main heads of revenue and 
expenditure are divided between the central and the provincial 
exchequers ; some of these it hands over wholly to the central 
government, others wholly to the provinces. Inasmuch, 
however, as by this re-arrangement the Government of India 
will lose heavily, the scheme proposes to compensate them, 
to such extent as may be necessary to prevent a deficit in 
their own budget, by contributions from the provinces ; and 
the power to levy such contributions is taken in section i (2) 
of the Government of India Act, 1919. 

3. In assessing this levy the authors of the report met 
with^a serious obstacle in the disparity which already exists 
between local governments in the pitch of their revenues and 
the scale of their expenditure, a disparity deep-rooted in the 
economic position of the diffei-ent provinces, their revenue 
history and the tale of their oft-revised financial arrange- 
ments with the central government For this inequality of 
burdens the authors of the report found no remedy in tl^ 
several alternative methods of fixing the provincial contribu- 
tions which they examined. Their ultimate choice fell upon 
an assessment in the ratio of the gross surplus which they 
estimated that each province would enjoy under the new allo- 
cation of resources. In recognition of the admitted fact that 
this^methqd TO existing inequalities, they 

iHvised that the whole question should be re-investigated bv 
the statutory commission after ten years* working. 
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3. The Government of India, in expressing their views 
on the scheme, pressed for an earlier treatment of the matter ; 
vide paragraph 61 of their despatch of the 5th March 1919. 
They described the feeling which had been aroused against 
the primA facie injustice of the exemplar figures given in the 
report They urged that any such settlement should be 
'h'ecognised as temporary and provisional, and that steps be 
taken as soon as possible to fix a standard and equitable scale 

of contributions, towards which the provinces 

will be required to work by stages, as a condition of the new 
arrangements.” They proposed the appointment of a Com- 
mittee on Financial Relations to advise on the subject. This 
recommendation was accepted and endorsed by the Joint 
Select Committee of Parliament which sat on the Reforms 
Bill. We were accordingly appointed by the Secretary of 
State, and given the following terms of reference : — 

To advise on — 

{a) the contributions to be paid by the various provinces 
to the central government for the financial year 
1921-22 ; 

{b) the modifications to be made in the provincial con- 
tributions thereafter with a view to their equitable 
distribution until there ceases to be an All-India 
deficit ; 

(e) the future financing of the provincial loan accounts ; 
and 

(d) whether the Government of Bombay should retain 
any share of the x'evenue derived from income-tax. 

Clause (d) of these instructions was a later addition made 
at the instance of the Government of Bombay, and was not 
communicated to us until we had completed our consultations 
with several of the larger provinces. 

4. We formally opened our enquiry at Delhi on the 
Sth February, 1920. We then visited in turn Allahabad, 
Patna, Calcutta, Rangoon, Madras, Bombay and Lahore. 
Pressure of time compelled us to ask that the consideration 
of the cases of Assam and the Central Provinces should be 
undertaken at Calcutta and Bombay, respectively ; and we 
are indebted to the two Chief Commissioners for meeting us 
in this request at some inconvenience to themselves. Our 
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procedure was to discuss the subjects of our enquiry in each 
province with the Member of the Executive Council who 
holds the financial portfolio, or, in provinces where there is 
no Council, with the Secretary in charge of the Financial 
'■iQepartment, and with such other officials as those gentlemen 
introduced. Sir Nicholas Beatson-Bell, the Chief Commis- 
sioner of Assam, presented the case of his province in person. 
After taking the official evidence we met those members of 
the finance committee of the provincial legislature who were 
ready to favour us with their views. We finally received 
such members of the general public or representatives of 
public bodies as offered themselves for examination. In most 
cases we had informal consultations with the Head of the 
Province ; and the local government of Bombay as a whole 
accorded us two interviews. 


CHAPTER II. 

THE GOVERNMENT OF INDIA’S DEFICIT. 

5. In order to effect the desired separation of central 
from provincial finance, the Montagu-Chelmsford report 
(paragraph 203) proposes that the central exchequer should 
receive the whole of the Income-tax and the revenue from 
General Stamps ; and that the provinces should retain the 
entire receipts from Land revenue. Irrigation, Excise and 
Judicial Stamps, while they should be wholly responsible 
for the corresponding- charges and for all expenditure in 
connexion with famine. We read (the report of) the Joint Select 
Committee of Parliament as approving this redistribution, and 
we considered that it would be outside our duty to advise any 
alteration of the scheme in this respect unless we fount 
the strongest reason for a change. The arguments addressed 
to us on this branch of the subject have related mainly to 
Income-tax and General Stamps. ' Certain local governments 
have femotistrated against losing a share in those two heads, 
pd the plea for making the whole, or at least one-half, of the 
j£L-°^®!t-^-.r®^if^-“^'Pt'ovincial asset was pressed with special 
eatSesIness in Bqjatey. Under our instructions we have to 
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report on the ppint for that presidency ; but we have found 
it difficult to treat the issue as applicable to one province only. 
The grounds of the Bombay claim are common to all pro- 
vinces and more especially to those in which large commercial 
and industrial activities are centred. 

6. The basic objection to the transfer of Income-tax is 
that the provinces will thus be deprived of any share in a 
head of revenue which has recently shown a remarkable capa- 
city for expansion, while they are left to finance their rapidly 
growing administrative needs with heads of revenue in which 
the increase is slow or problematical. How far the remark- 
able growth of the income-tax receipts in late years has been 
stimulated by war conditions, we have not attempted to esti- 
mate ; but we are assured that large improvements are being 
made in the assessment staff and in their methods, and that 
a rapid and continuous growth in the return may be counted 
upon. Several local governments urge that the yield from 
Income-tax is the only direct contribution to their public 
revenue which is made by the industrial wealth of their pro- 
vinces ; and governments, which administer great meixantile 
and manufacturing centres like Calcutta and Bombay, claim 
special consideration for the heavy expenditure in which 
those centres involve them. To these arguments the Bombay 
government added their apprehension that a time may come 
when a local government may not be anxious to direct, or its 
officers zealous to enforce, the collection of a tax which brings 
no grist to the provincial milk This last contention was put 
foi'cibly ; but we presume that the Government of India will 
not be powerless to require the fulfilment by a provincial 
government of its obligations under the new constitution, and 
that public servants will not be remiss in carrying out public 
duties with which they can be charged by law. 

7. We doubt if it will be possible permanently to exclude 
local governments from some form of direct taxation upon 
the industrial and commercial earnings of their people ; and 
we recognise the natural anxiety of provinces to retain a share 
in a rapidly improving head of revenue. But, so far as the 
income-tax is concerned, we see no reason to vary the scheme 
of the report. We accept as valid the arguments given by 
its authors (paragraph 203) ; indeed, the second of these ar- 
guments seems to us capable of further extension in the case 
of public companies with shareholders scattered over India 
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and elsewhere. We advise, therefore, that tjie whole of the 
income-tax proceeds be credited to the central government. 
Their needs in the near future are likely to be quite as great, 
and to develop quite as rapidly, as those of the provinces ; 
while we do not apprehend that the richer provinces, such as 
Bombay, will be seriously handicapped in the administration 
of their own finances. We append, and shall allude to them 
hereafter, some figures which indicate that several of the pro- 
vinces, and Bombay in particular, may look ^ for reasonable 
elasticity in their revenues apart from the income-tax---an 
elasticity which will in most cases be encouraged by judicious 
capital outlay. 


Percentage of growth in the last 8 years to Budget 

I g 20-21') tmder the proposed provincial heads. 


Province, 

Excise. 

General 

Stamps. 

Land 
Revenue 
and other 
provincial 
heads. 

All ^ 

provincial 

beads. 

Madras 

70-24 

63-22 

11*66 

29*06 

Bombay 

102*57 

119*13 

32*00 

52-43 

Bengal 

35 ‘ 9 i 

69*49 

13*52 

22-30 

United Provinces ... 

4370 

45*75 

X 7 *i 3 

20-83 

Punjab 

106*78 

73*73 

26*86 

34'88 

Burma 

36-15 

26*62 

33*52 

33'65 

Biliar and Orissa 

24*20 

55*29 

4*53 

11-20 

Central Provinces ; 

49*00 

48*25 

26*30 

33 ’i 8 

Assam 

44*26 

22*22 

20*60 

28-00 

All the nine provinces ... 

62*3 

^ i 

1 69*24 

20*98 

30-48 


8. The case of General Stamps is somewhat different 
We have approached it, in the first instance, from the point 
of view of the poorer provinces. Some of these, it seems 
clear, would start with little or no surplus revenue under the 
allocation of resources proposed in the report ; and this would 
be both a misfortune in itself and at variance with what we 
believe to be the intention, if not the implied promise, of the 
report No remedy suggests itself except some extension of 
the schedule of provincial heads ; doles and temporary assis- 
tance would be inconsistent with, the whole, policy. In this 
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view, and also because it will greatly facilitate our initial dis- 
tribution of the central deficit, we advise that General Stamps 
be made a provincial head throughout The arguments in the 
report for crediting it to the central government have not the 
same force as in the case of Income-tax. We are not dispos- 
ed to see grave disadvantage in different rates of stamp duty 
in different provinces, at least on some of the transactions for 
\jhich duty has to be paid ; and any uniformity which may 
be decided to be essential can always be secured by central 
legislation. Moreover, in this part of the arrangements there 
is still the taint of a divided head, for General and Judicial 
Stamps are controlled by the same agency, and there is a 
good deal of miscellaneous work and outlay common to both. 
To make the whole of the Stamp revenue provincial would 
secure a genuine and complete separation of resources ; and 
we trust that the reasons for this course will outweigh the 
only consideration on the other side, to wit the extent to , 
which the deficit in the All-India budget will thereby be in- ; 
creased. 

9. That deficit we accept, subject to certain arithmetical 
adjustments described below, as amounting in the year 1921- 
22^ to 10 crores, composed of the 6 crores previously estimated 
by "Hie Government of India phis 4 crores for the loss of 
General Stamps which we propose. We have carefully ex- 
amined the basis of this calculation. Clearly,, we have no 
authority to criticise the military and financial policy on which 
it so largely rests ; and we have restricted ourselves to a scru- 
tiny of the budget arrangements of the Government of India, 
past and present, and of the normal growth of their revenue 
and expenditure. Factors of great uncertainty, — the needs 
of India’s defence, her tariff policy and the future of exchange 
among others, — complicate the estimate ; but we are satisfied 
that the Government of India have made reasonable allow- 
ance for those considerations in their forecast of the imme- 
diate financial future. On our tour in the provinces, it has ) 
been pressed upon us that the Government of India ought to * 
meet their own deficit by special taxation, and a high protec- : 
tive tariff has frequently been mentioned to us as an easy 
solution of the problem. On this latter question we naturally 
express no opinion ; but we cannot see that the Government 
of India would have any justification in imposing special 
taxation* to make good their initial shortage of revenue, at a 
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time when the shortage in question will be more than counter- 
balanced by the additional resources enjoyed by local govern- 
ments. As we have said therefore we accept the estimate of 
the normal deficit for the first year of the new constitution. 
We Cannot conceal from ourselves the disadvantages in or- 
dinary circumstances of a system of provincial contributions, 
and we anticipate that the Government of India will direct 
its financial policy towards reducing those contributions with 
reasonable rapidity, and their ultimate cessation. We recog- 
nise that it would be imprudent on the part of the central 
government to give any guarantee of the precise pace of re- 
duction ; but we think that a formal enunciation of the gene- 
ral policy would go some way to allay apprehensions which 
have been expressed to us. Such a policy would clearly be 
subject to the important reservation mentioned in the report, 
by which . the central government ,must remain empowered 

to .levy special contributions, by way of temporary loan or 

otherwise, from the provinces in the event of any crisis -of first 
importance. 

10. In arriving at the figure which has actually to be dis- 
tributed over the provinces, we have had to make certain ad- 
justments. One of these is special and local, and we may 
dispose of it at once, on the clear understanding that our treat- 
ment of the matter is entirely subject to the approval of 
the Government of India. It relates to the incidence of the 
cost of the military police force in Burma. The government 
of that province, we understand, is discussing the point with 
the Government of India ; and their view, as expressed to us, 
is that 68 per cent, of the expenditure on the force is incurred 
for frontier defence and ought to be a debit to the central 
power. The figures originally before iis had suggested a 
division of the cost of the force equally between the ^Govern- 
ment of India and Burma ; but the local government now 
presses for more generous treatment, and estimates that the 
share of the outlay on the military police which is equitably 
chargeable to the province is only 17*42 lakhs against the 
31*58 lakhs which had been t^ken in an earlier calculation. 
Subject to the assent of the Government of India, we have 
provisionally accepted this view ; and we are reducing the 
provincial expenditure accordingly, and making an equivalent 
addition to the charges, and thus to the deficit, of the cen- 
tral, government The main adjustments that have been sug- 
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gested, however, are concerned with the pay ment of pensions. 
x\t present the central government is debited with all civil 
pensions drawn outside India, whether the pensioner has serv- 
ed in a province or in an imperial department, and no debit 
is raised against the provinces concerned. On the other hand, 
pensioners whose service has been under the central govern- 
ment are paid by the province in which they reside, which 
receives nothing in recoupment. It has been suggested 
that pensions paid outside India ought to be debited to the 
provinces when they are paid to provincial servants and simul- 
taneously that the Government of India should relieve the 
provinces by paying their own pensioners. So far as the future 
is concerned, the propriety of this change is. beyond question. 
Doubts, however, occurred to us regarding existing payments. 
Exchange complications and difficulties of exact allocation 
interfere with precision ; while other and more general consi- 
derations point on the whole to the advisability of retaining 
on the books of the central and provincial governments res- 
pectively the pensions for which they are at present responsible. 
We advise, therefore, that the readjustment of debits should 
take place only for pensions sanctioned on or after the ist 
April 1921, and that pensions drawn before that date should 
be allowed to work themselves ofif on the present footing* ; 
this arrangement being definitely made a featui-e in the new 
financial settlement# We may note incidentally, with reference 
to a point raised by the Punjab, that provinces have no claim 
on any annuity fund in respect of those members of the Indian 
Civil Service from who^e pay a 4 per cent deduction has 
until recently been made under the general rules in the Civil 
Service Regulations. There is in fact no annuity fund in 
such cases, and the deduction has simply lapsed to provincial 
revenues. The result of our recommendations in this matter 
is that it does not necessitate any immediate change in the 
All-India deficit ; the net growth of their pension liabilities in 
future is a relatively small matter for which the provinces may 
be left to make provision without special assistance. The 
jast adjustment to be made is on account of leave allowances 
drawn outside India. Those are paid at present in the same 
way as pensions drawn outside India : in future they ought 
certainly to be debited to the provinces concerned. The nor- 
mal liability on this account can approximately be calculated, 
and the Secretary of State has given us a figure of ^ 31 1,000 
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for the nine provinces affected by our enquiry. We have 
converted this at two shillings to the rupee, distributed the 
liability among the provinces, and subtracted 31*10 lakhs 
from the Imperial charges and deficit. The latter thus works 
out to 10 crores plus 14*16 lakhs for the Burma Military 
Police minus 31*10 lakhs for leave allowances: or 9,83*06 
lakhs net. 


CHAPTER III 

THE INITIAL CONTRIBUTIONS. 

II. We can now proceed to fix the ratio in which each 
of the nine provinces ^should contribute to this figure of 9,83 
lakhs in the year 1921-22. It will clear the ground to state at 
'the outset a limiting consideration by which we have felt 
ourselves bound. This is an obligation to leave each province 
with a reasonable working surplus, — a surplus which we should 
prefer to calculate, so far as possible, with* some relation to the 
general financial position of the province and the more 
imminent claims upon its resources. From the preliminary 
enquiry conducted at Simla in October last, it is apparent 
that in certain provinces no surplus at all, and in others no 
adequate surplus, would have been possible without pro- 
vincialisation of the revenue from General Stamps ; and our 
task would thus in our judgment have been futile. Looked at 
somewhat differently, the limit we have imposed on ourselves 
is that in no case may a contribution be such as would force 
the province to embark on new taxation ad hoc, which to our 
minds would be an unthinkable sequel to a purely administra- 
tive rearrangement of abundant general resources. This 
limit, however, obvious as it is, makes it inevitable that the 
initial contributions should be in some measure arbitrary, 
dictated by the existing financial position of each province 
and not by any equitable standard such as its capacity to pay. 
Whatever standard ratio of contributions we might advise,— 
and a subsequent chapter will narrate our proposals in that 
direction, — it would have, were it to be applied immediately, 
the effect of starting some provinces on their new career with 
a deficit, and we have thus to accept some measure of transit 
tibu. . ' 
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12* We have now to explain our reasons for suggesting 
a departure from the basis of initial contribution proposed ir 
the Montagu-Chelmsford report. We are aware that that basis 
was not lightly adopted, and only after consideration oj 
various alternative bases, — population, provincial revenue 
or expenditure, and the like — which for one reason or anothei 
were thought inapplicable to existing conditions. The basis 
of realised surplus was finally accepted partly because of the 
difficulty of finding a preferable alternative, partly because at 
all events it did not add to, though it continued, existing 
disparities of contribution. That it has been freely criticised 
in evidence before us as inequitable is certainly not fatal tc 
it, for indeed every initial basis that can be suggested is open 
to some such criticism. But examination has revealed some 
objections to it which weigh with us. 

13. Obviously if any inequalities of contribution exist, the 
basis chosen tends to stereotype them, while by disclosing 
them it renders them more difficult to justify * for each pro- 
vince is now able to see more clearly than under the former 
system its relative contribution to the purse of the Govern- 
ment of India. While actual deficits appear, as has been said, 
in some provinces, others complain that their apparent surplus, 
if rightly understood, masks a real deficit The prospect of 
arriving at any accepted figures as a basis appears remote. 
While the figures of the Simla conference as to normal 
provincial revenue are accepted with minor modifications of 
detail, the estimates of normal expenditure in each province 
are strongly contested. How much of the expenditure held 
over during thS war, or clearly imminent if not already 
sanctioned, ought to be included in the calculation of 
normal expenditure ? Where is the dividing line to be drawn 
between expenditure essential in the immediate future and 
expenditure foreseen as a future commitment ? Ought 
a province to be penalised by an increase of its contribution 
for strict adhesion to economy during the war, while another 
province, which had increased its expenditure more freely, is 
rewarded by a reduced contribution ? Is adequate allowance 
made for. the special conditions of a largely undeveloped 
province like Burma, or for the circumstances of a recently 
established province like Bihar and Orissa, which claims that 
it has never received from its start resources adequate to its 
needs ? No satisfactory result seemed likely to be readied 
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by our attempting to act as a court of appeal in contentions 
of this kind. Moreover the artificial and temporary nature of 
the basis cannot be overlooked. It is too much determined by 
mere accidents of budgeting in spite of attempts to clear away 
abnormalities of expenditure. But even if a normal surplus 
can be agreed at the moment, it tends to be obscured or to 
disappear in the budgets of succeeding years. How could 
a contribution be levied in later years on the basis of a 
so-called normal surplus which did doubtless once exist and 
might be said to be implied in the economic life of the 
province, but which in fact had disappeared to be replaced 
by a totally different surplus or perhaps by a deficit? The 
Best argument for the basis of realised surplus was that, when 
originally recommended, it did recognise existing facts, that 
it appeared to leave all the provinces collectively with 
improved finances and each individual province with a surplus, 
and that it proceeded upon the principle of creating the 
minimum of financial disturbance in introducing the Reforms 
scheme. 

14. But these advantages can be secured by another 
solution, which after careful consideration we think is less 
open to question. It must be noted that even if the original 
classification of sources of revenue in the Montagu-Chelms- 
ford report is strictly adhered to, each one of the provinces 
gains something in revenue, while some gain very substantially, 
in consequence of the introduction of the Reforms scheme. 
If our recommendation as to General Stamps is accepted, 
the net increase in the total income of all the provinces taken 
together works out at 18, 50 lakhs. These additional resources 
represent what the central government loses and the provinces 
gain under the redistribution. Some part of them the 
former may i^easonably retain and the latter forego, so long as 
contributions to the central government remain necessary. 
Even those provinces which were found at the Simla con- 
ference to be in deficit secure some improvement in their 
revenues under the original classification, an improvement 
which will of course be increased by the addition of General 
Stamps. It has been urged upon us that this increased 
spending power will in fact be swallowed up by the higher cost 
of administration, by improvement of old services, or by 
inauguration of new. At this stage, . however, we are con- 
sidering merely the revenue side of the account These 
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future liabilities would have had to be faced by each province, 
if no Reforms scheme had come. Each province is the better 
able to face them by reason of the additional resources it liaj 
secured. There is the advantage that the figures of 
revenue laid down at the Simla conference, have been 
mitted to local governments, and with minor amendmdpts, 
which we have been able to accept, are agreed as arithm<^ti- 
cally correct. We propose, subject to the limiting considera- 
tion referred to in paragraph ii, to assess the initial contri- 
butions on this increase of spending power in the provinces. 
The proposal has the merit of proceeding on the lines of mini- 
mum disturbance of the financial position in each province. 
It will enable us to comply with the requirements of leaving 
each province with a surplus, and of inaugurating the new 
Councils without the necessity of resort to fresh taxation. 

15. It is of importance to realise the nature of this tran- 
saction. In the first place it implies no judgment on the 
merits of previous financial settlements with any province. 
The increase in revenues comes to the provinces as a 'windfall, 
or as a bye-product of a constitutional change. It is not 
due, as financial settlements have been in the past, to consi- 
deration of the financial needs of individual provinces. It 
cannot properly be quoted as an admission of financial in- 
equalities or as an act of tardy justice to the provinces that 
gain b}^ it. Clearly it has come about from political and not 
primarily from financial motives. It originates in the desire 
to secure a greater measure of devolution in the provinces, 
and in the endeavour to draw for this purpose a defensible line 
of financial partition between local governments and the Gov- 
ernment of India. While we consider that a windfall of this 
nature affords a suitable basis for initial contributions by the 
provinces, it is not surprising to find that its application re- 
quires some modifications in view of individual circumstances. 

Secondly, on this basis the system of contributions appears 
in a less invidious light The central government in the 
course of a political reconstruction gives to each of the local 
governments some, and to some local governments a very 
considerable, increase of spending power. Finding itself in a 
deficit as the result of this reconstruction, it withholds fi'om 
each province a certain proportion of the increased resources 
which it is intended that the province should eventually 
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obtain. The central government does not come in as raiding 
the hard-won surplus of a province ; nor ought the central 
government to be represented, if our proposal be accepted, as 
the pensioner of the provinc<ft, It can hardly be contended 
that a province, which has at all events decidedly improved 
its finances as a result of the change, has valid ground of 
complaint, if it does not obtain immediately the full incre- 
ment which it may subsequently realise. In the cases of the 
provinces that gain most, it would hardly be possible for any 
such province to spend in the first year the whole of its sud- 
denly increased resources ; and if it were possible, it would be 
financially undesirable. We think therefore that this basis 
affords less scope for controversy and may be accepted as 
both more logical and more equitable than the plan of the 
Montagu-Chelmsford report 

1 6 . A detailed calculation (of which copies are being 
handed to the Government of India) has accordingly been 
made, to.ascertain the net additional revenues with which each 
province will be endowed by the new allocation of resources* 
Starting on the assumption that our proposal about General 
Stamps will be adopted, we have worked on the figures 
of normal income which were accepted at the Simla con- 
ference and on figures similarly accepted when we came to 
tabulate the expenditure which will be transferred to and 
from the provinces. We took the calculations with us on tour, 
discussed them with the officials of each province, and made 
several corrections at their instance. The figures of increased 
spending power on which we ultimately acted may be re- 
garded as agreed figures. Certain provinces urged that they 
are unduly favourable to our argument, as the great rise this 
year in the income-tax receipts means a correspondingly 
greater loss to local governments when they cease to enjoy 
a share of those receipts. Precision however clearly demands 
that all our standards should be based on figures for the same 
year ; and there would be no advantage in elaborating a 
series of normal statistics different from those which were 
specifically prepared to assist us in our enquiry. We were 
also pressed to make allowances for schemes of future ex- 
penditure to which special importance was attached ; but to 
this we . have been unable to accede, as it is not our task to 
make budget forecasts. , . 


5S4, 



kEi’ORt OF nlE COMMITTEE ON FlNxlNClAL RELx\TIONa 

1 7. Having arrived in the manner indicated at the e)ctra 
spending power which will accrue to each province, we first 
considered the possibility of securing the All-India deficit by 
an even rate on all the provincial figures. So far-reaching, 
however, is the disparity in the financial strength of the pro- 
vinces that even this apparently equitable arrangement would 
in some cases have caused hardship. The extreme case 
would be that of a province which has been depending 
largely on doles from the central exchequer ; and difficulty 
arises wherever the provincial revenues are so pinched that 
the new resources have had to be seriously discounted 
to provide for the normal expenditure. We have therefore 
had to consider each province on its merits, relying both on 
the abundant statistical information which was placed at our 
disposal and on the insight which we gained into the general 
situation by our local consultations with the best expert 
opinion. Our recommendations may be conveniently set out 
in the following statement, which explains itself when read 
with the succeeding paragraphs : — 


frovince. 

Increased spend- 
ing power un- 
der new dis- 
tribution of 
revenues. 

In lakhs. 

Contributions as 
recommended 
by the 
Committee. 

In lakhs. 

Increased spend- 
ingpowerleft 
after contri- 
butions are 
paid. 

In lakns. 

Madras 

5,76 

3,48 

2,28 

Bombay 

93 

56 

57 

Bengal 

1,04 

63 

i 41 

United Provinces 1 

3.97 

1 2,40 

i b 57 

Punjab 

3,89 

1.75 

1,14 

Burma 

2,46 

64’ 

1,82 

Bihar and Orissa 

51 

• NiL 

Sr ' 

Central Provinces 

52 

22 

30 

; Asskra 

42 


, ^7 


18,50 

9183 

8,67 


18, The provinces which caused us most anxiety were 
Burma and Bihar and Orissa. In the former the coming 
improvement in its revenues has been largely discounted 
by the heavy commitments necessary to give Burma the 
reasonable administrative conveniences which it now lacks* 
The. province, as we have satisfied ourselves, is far behind 
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India proper in what its government does for the people. 
Profits flowing Srom the rice control scheme, and a wise 
outlay of borrowed capital, should enable rapid progress 
now to be made; but the heavy recurring expenditure 
which development entails will be more imminent than 
the new income which it will yield. We are convinced 
that a very substantial share of the surplus revenues of 
this province should be left free, and our calculations have 
led us to fix on them only about 6 i per cent of the 
total deficit ; this happens, as will be seen below, to equal 
what we determine as the standard ratio of contribution. In 
Bihar and Orissa the local government is quite the poorest 
in India, and very special skill will be required in developing 
its resources. Heavy initial expenditure lies in front of what 
is still a new province ; and there is a wholly abnormal want 
of elasticity about its revenues. We cannot advise that any 
share of the deficit should be taken from Bihar and Orissa in 
1921-22 ; and we expect that the province will be sufficiently 
burdened by having to work up to its standard ratio of con- 
tribution in the same period as the rest of India. 

19. The two provinces which come next in difficulty are 
the Central Provinces and Assam. They have a small mar- 
gin at the best of times, and their need for development is 
great The former has a more rapidly expanding revenue 
than the latter, but on the other hand its finances are more 
liable to disturbance by famine. On the whole we do not feel 
that it would be just to ask more than roughly 40 per cent, of 
their windfall in both cases, and we have based our recom- 
mendations accordingly. 

20. The special treatment of these four provinces left 
us with 882 lakhs to allocate among their five richer neighbours ; 
and this sum would be secured by a fiat rate of about 60 per 
cent on their new revenues. After the most careful scrutiny 
of their various peculiarities, we see no marked necessity 
for differential treatment inter se. In Madras and the United 
Provinces the windfall is so vast that it could not be employed 
profitably for several years. On the other hand their revenues 
do 4iot promise any remarkable elasticity, economy has been 
strictly practised, and considerable arrears of administrative 
progress are now due. In the Punjab also the windfall is 
large and balances are full, while here- the revenues move 

556 



REPORT OF THE COMiMltTEE ON FINANCIAL RELATIONS. 


Upwards with marked ease. The position is less simple, for 
diverse reasons, in Bombay and Bengal The former has 
attained a scale of expenditure far above the Indian 
average, and the pace of expansion of its revenues is distinctly 
higher than in any other province. We believe that it could 
without inconvenience forego the greater part of its new 
resources at the outset, and help the less fortunate provinces 
from, its own abundant balances. But we hesitate to 
differentiate it prejudicially from the other richer provinces. 
Bengal on the other hand has a low scale of expenditure and 
an inelastic revenue ; and it will receive only a very moderate 
start in its new financial career. But its size, intrinsic wealth 
and general economic possibilities prevented us from treating 
it more favourably than the other provinces in this category. 

21. On a general view of the table the heavy contribu- 
tions of Madras, the United Provinces, and the Punjab 
doubtless call for comment. .Between them these three pro- 
vinces have to bear 35^, 24^ ^ and 18 per cent, respectively, of 
the total initial contribution, making 78 per cent, of the 
whole. Conversely the light assessments of Bengal and 
Bombay, contributing 6| and Si cent respectively of the 
levy, will be noticed. But the character of the transaction as 
described above must be borne in mind. If the contribution" 
represented some new and additional burden extracted from 
the wealth of the provinces, objection might fairly be taken. 
But it really amounts to the requirement that Madras is 
called upon to content itself in the initial year with an 
improvement in its revenue of 228 lakhs instead of a possible 
maximum of 576 ; the United Provinces with an improvement 
of iS7 lakhs instead of a possible 397; and the Punjab with 
an improvement of 114 lakhs instead of a possible 289. The 
weight of the contribution by the provinces is the best index 
to the amount of their gains, both immediate and, as will be 
seen, eventual under the new financial scheme. Just because 
immediately they are substantial gainers, they can best 
afford to postpone the full enjoyment of their ultimate 
advantages. 

22. If on the other hand it is urged that some provinces, 
Bengal and Bombay for instance, escape too lightly under 
this assessment, the answer is twofold. In the first place 
they -are light gamers in the new distribution of revenues, 
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BengaLliaving a gross gain of 104 lakhs and^ Bombay of 93. 
Secondly, we have not overlooked the claim of certain pro- 
vinces to exemption from the levy in virtue of their indirect 
contributions through customs and income-tax to the Govern- 
ment of India. While this claim is often oyer-stated and 
exaggerated, we recognise that provinces with commercial 
capitals such as Calcutta and Bombay make larger contribu- 
tions through these channels than purely agricultural pro- 
vinces ; aild it will be noticed that those provinces where pay- 
ment to the Government of India through customs and in- 
come-tax is presumably highest, make a light contribution 
to the provincial levy. 


CHAPTER IV. 

THE STANDARD CONTRIBUTIONS. 

23. Our recommendation as to the ratio on which the 
provinces can properly be called upon to contribute to the 
deficit of the Government of India in the first year of contri- 
bution (paragraph 17 above) is based, as already stated, upon 
consideration of their present financial positions and of the 
immediate improvement which will be effected therein by the 
re-distribution of revenues under the - Reforms scheme. This 
ratio is not intended in any manner to represent the ideal 
scale on which the provinces should in equity be called upon 
to contribute ; nor is it possible that it should do so. In 
making our- recommendation as to the initial contributions 
we have had to consider established programmes of taxation 
and expenditure, and legislative and administrative expecta- 
tions- and -habits, that cannot without serious mischief, be 
suddenly adjusted to a new and more equitable ratio of con- 
tribution widely different (as an equitable ratio must admit- 
tedly be) from that of the past. It is accordingly inevitable, 
if such mischief is to be avoided, that the ratio for initial 
contributions should bear little relation to that which would be 
ideally equitable. But an initial ratio of this nature can only 
be defended as a measure of transition. It is necessary, but 
it is tfecessary only in order to give time to the provinces to 
adjust their budgets to a new state of affairs ; and we are 
clearly of opinion that no scheme of contribution can be 
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satisfactory that does not provide for a more equitable distri- 
bution of the burden of the deficit within a reasonable time; 

24. The ideal basis for such an equitable distribution can 
be stated with some certainty. To do equity between the 
provinces it is necessary that the total contribution of each to 
the purse of the Government of India should be proportionate 
to its capacity to contribute. Unfortunately the application 
of this principle in practice presents many difficulties. 

25. ' The total contribution of a province to the purse of 
the Government of India will consist in future of its direct 
contribution towards the deficit, together with its indirect con- 
tribution (as at present) through the channels of customs, 
income-tax, duties bn salt, etc. Evaluation of the amount of 
this indirect contribution involves an exact arithmetical calcu- 
lation of the proportion of the total sum collected under each 
of these heads of revenue which is properly attributable to 
each province. For such a calculation the statistical informa- 
tion available as to the distribution of the revenue between 
the provinces is not adequate. Under the head of customs, 
the locality in which dutiable articles are consumed cannot 
be traced with sufficient accuracy ; under that of income-tax, 
questions of the utmost complexity arise as to the true local 
source of the income assessed, — questions which the informa- 
tion in the hands of the assessing officers does not enable 
them to answer. We have nevertheless carried our investiga- 
tion into this matter as far as available information permits, 
and by means of an examination of the statistics concerning 
the distribution of articles which have paid “customs duty, and 
of those concerning the place of collection of income-tax, 
together with a review of the more general circumstailces of 
the economic life of the provinces, we have found it possible 
to arrive at an estimate of the weight which should be given, 
in fixing the basis for equitable contributions by the provinces, 
to their indirect contributions. 

26. Turning to the other circumstance which must be 
considered if fixing the ideal basis, for an equitable distribu- 
tion-^the cal^acities of the provinces to contribute — we find| 
practical diffi^lties no less great in the exact arithmetical! 
calculation of the quantities involved. The capacity of a 
province .to contribitte is its . taxable capacity, which is the 
sum of The incomes of its ta^^^-payers, or the average income 
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of its tax-payers multiplied by their number. In this coimec- 
tion also the statistical information available does not permit 
of any direct evaluation. Enquiries of much interest have 
been made at various times with a view to calculating the 
wealth of the respective provinces, or the average income of 
their respective inhabitants, and the results provide much 
useful information ; but in the absence of any general assess- 
ment of incomes, and of any census of production, they cannot 
be considered reliable as a direct estimate, of the quantities 
concerned. In the absence of any such direct estimate, various 
circumstances have, been suggested to us as capable of 
serving, taken separately or together, as an indirect measure 
of the relative taxable capacities of the provinces. Amongst 
these may be mentioned gross population ; urban and rural, 
or industrial and agricultural population ; cultivated area ; 
provincial revenue, or provincial expenditure ; amount of 
income-tax collected ; and, more indirect, amount of ^ salt 
or of foreign textile goods consumed in each province. As 
measures of comparison all these are open to obvious criti- 
cisms, both on theoretical and on practical grourids. We are 
of opinion, however, that some of them are not without their 
value as a substitute for the direct information which is not 
available and they have indeed assisted us in coming to a 
general conclusion as to the relative taxable capacities of the 
provinces. But we are also of opinion that none of them is 
capable of serving, either alone or in conjunction with others, 
as an accurate or even an approximate arithmetical measure 
of those capacities. 

27. For the reasons given we believe it to be useless to 
attempt to state a formula, to serve as a basis for a standard 
ratio of contributions, capable of automatic application from 
year to year by reference to ascertained statistics. Although 
the formula could be stated, the statistics which would be 
needed for its application are not available. But we are able, 
after surveying such figures as are available and after close . 
inquiry into the circumstances of each province, to recommend 
a fixed ratio of contributions, which in our opinion represents 
a standard and equitable distribution of the burden of any 
deficit In arriving at this ratio we have taken into considera- 
tibn the indirect contributions of the provinces to the purse of 
the Government of India, and in particular the incidence of 
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customs duties and of income-tax* We have inquired into 
the relative taxable capacities of the provinces, in the light of 
their agricultural and industrial wealth and of all other 
relevant incidents of their economic positions, including 
particularly their liability to famine. It should be observed 
that we have considered their taxable capacities not only as 
they are at the present time, or as they will be in the imme- 
diate future, but from the point of view also of the capacity 
of each province for expansion and development agricultural- 
ly, and industrially and in respect of imperfectly developed 
assets such as minerals and forests. We have also given con- 
sideration to the elasticity of the existing heads of revenue 
which will be secured to each province, and to the availability 
of its wealth for taxation. After estimating, to the best of 
our ability, the weight which should be given to each of these 
circumstances, we recommend the following fixed ratio as 
representing an equitable basis for the relative contributions 
of the provinces to the deficit 

Standard Contributions, 

Province. 

Madras 

Bombay 

Bengal 

United Provinces . 

Punjab 

Burma 

Bihar and Orissa . 

Central Provinces . 

Assam 


loo percent 


Per cent, contribution 
to deficit. 

17 
13 
19 

18 

9 

6 | 

10 

5 

2 | 


28. This in our opinion is the ratio which the provinces 
should in equity be called upon to contribute after an inter- 
val of time sufficient to enable them to adjust their budgets 
to the new conditions. We further recommend that the inter- 
val allowed for adjustment should not be unduly prolonged. 
The initial ratio which we have proposed is a practical neces- 
sity, but the provinces which will be called upon to pay there.- 
under more than they should pay in equity,^ ought not to be 
required to bear that burden for a longer period or to a greater 
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extent than is required to prevent dislocation of the provincial 
budgets. We propose, therefore, that contributions should be 
made on the standard ratio to any deficit that there may be 
in the seventh year of contribution, and that the process of 
transition from the initial to the standard ratio should be con- 
tinuous, beginning in . the second year of contribution, and 
proceeding in six equal annual steps. The following table 
shows the initial, intermediate, and ultimate ratios of contri- 
bution for the seven years, in accordance with our recommen- 
dations. The initial ratio is the rate per cent, of the actual 
initial contributions recommended in paragraph 17 above. 


Per cent, contributions to deficit in seven consecutive years^ begin- 
ning with the first year of contribution {rounded off to even 
halves). 


Province. 

1st year. 

2nd year. 

3rd year. 

4th year. 

<u 

A 

to 

6th year. 

s' 

<u 

5 

tN. 

Madras ... 

Bombay 

Bengal ... 

United Provinces 

Punjab ... 

Burma 

Bihar and Orissa 

Central Provinces- 
Assam ... . ... 

351 

51 

241 

18 

nil. 

2 

7 

23 i 

i6| 

6| 

29I 

8 

loi 

22|- 

15 

3 

3 

- 2 

26| 

91 

I2| 

21 

I 3 l 

6| 

• 5 ' 

3 t- 

2 

23 

lo| 

15 

20 

12 

6 | 

7 

4 

2 

20 

12 

17 

19 

ml- 

8 | 

4 l 

2 

17 

13 

19 

18 

9 

lo 

5 

2| 

100% 

100% 

100% 

100% 

100% 

100% 

100% 


29. It should be observed that, if the Government of 
India fulfil their announced intention of gradually wiping out 
their^ deficit, against ^any increase in the proportion which a 
province will be called upon to contribute from year to year, 
there will be set off a reduction in the total to be contributed. 

30. The^ scheme^ of contribution that we recommend 
above complies we believe with the two essential conditions, 
that any immediate dislocation in the provincial budgets 
must be avoided, and that the admitted inequalities of the 
proportions in which, in the past, the provinces have contri- 
buted to the purse of the Government of India, must be recti- 
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fied within a reasonable time. The scheme is subject to the 
disadvantage that the ratio which we recommend is fixed, and 
cannot hold good for an indefinite period. We are of opinion 
however that it will do substantial equity between the pro- 
vinces until such a period of time has passed as may be 
required to effect a very substantial change in their relative 
states of economic development, a change scarcely to be 
effected in less than at least a decade. 

CHAPTER V. 

PROVINCIAL LOAN ACCOUNT. 

3L The future financing of the Provincial Loan Account 
is a less controversial subject than the others that we have 
had to investigate. It is commonly agreed that it • is the 
natural result of the Reforms scheme that the provinces 
should for the future finance their own loan transactions, and 
that joint accounts of this nature between them and the Gov- 
ernment of India should be wound up as quickly as possible. 
In our discussions of this subject with the provincial govern- 
ments we have found little or no difference of opinion as to 
this, and our task has been only to ascertain the wishes of the 
provincial governments as to the amount of its account which 
each can take over on April ist, 1921, and how soon it can 
take over the rest. 

32. The Governments of Bengal, the Punjab, the Central 
Provinces and Assam signified to us their willingness to take 
over the whole of their respective loan accounts on April ist, 
1921 ; and we recommend that it should be arranged for them 
to do so. In some cases it was stipulated as a condition that 
the provincial government should be allowed to use for the pur- 
pose any part of its balance, including ^le earmarked portion. 
VVe see no objection to the condition, which- accords with the 
intention expressed in paragraph 208 of the . Montagu- 
Chelmsford report 

33. The Governments of Bombay, the United Provinces, 
Burma, Bihar and Orissa signified to us their willingness to 
take over a portion of their provincial loan accounts on April 
1st, 1921, and the remainder in instalmentSj to cover varying 
periods. The Government of Madras alone expressed unwill- 
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ingness to take over any part of the account. Evidence was 
given before us, however, by officials of that government to 
the eflFect that they would not object to do so if the transfer 
could be effected by fresh credit arrangements. In view of 
this and of the great improvement which will be effected in 
the financial position of the province by the redistribution of 
revenues under the Reforms scheme, we are of opinion that 
there is no reason why Madras should form an exception to 
the general scheme for the transfer of their accounts which we 
recommend below for application to those provinces which 
are prepared to take over a part of their accounts forthwith. 

34. In the case of those provinces, namely Bombay, the 
United Provinces, Burma, Bihar and Orissa, and including, as 
stated, Madras, we recommend that the Provincial Loan 
Account should be '^funded,'’ at a rate of interest calculated at 
the weighted average of the three rates of 3^, 4|- and per 
cent, now paid on varying portions of the account Whatever 
portion of the account so ^‘funded” the province is prepared 
to take over forthwith should, we recommend, be written off 
against an equal portion of the provincial balance as from 
April 1st, 1921 : and the balance of the ‘‘funded’’ account 
should remain outstanding as a debt from the province to the 
Government of India. On the outstanding balance the pro- 
vince should pay interest at the calculated average rate, and 
also an annual charge for redemption enough to redeem the 
debt in a fixed number of years, which should not save in 
exceptional circumstances exceed twelve. The provinces 
should further have the option to make in any year a larger 
repayment than the fixed redemption charge. 

35. The provinces in question will probably not be in a 
position to state the exact proportion of their respective 
accounts which they are prepared to take over, or the exact 
number of years' tbit they will require to repay the balance, 
until their closing balances on April ist, 1921, are more 
precisely ascertained, and also until they know what contri- 
butions will be required from them. It appears therefore 
that these details must be left for determination by future 
negotiations. We are, however, of opinion that a maximum 
period of twelve years is ample in order to enable any pro- 
vince to clear its account and that in some ^ cases the period 
thay with advantage be substantially reduced. We further 
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consider that the fixing of a definite term of repayment and 
the provision of an annual charge for redemption within that 
term are essential in order to secure the desired clearing of 
accounts between the provincial governments and the Govern- 
ment of India. 


CONCLUSION. 

36. Several other matters were referred to us in the 
course of our enquiry, on which a recommendation appeared 
to us to be outside the strict scope of our reference. We pro- 
pose, however, to communicate our views upon some of them 
informally to the Government of India. 

37. In conclusion we wish to express our indebtedness to 
our secretary Mr. Dina Nath Dutt, for his careful and metho- 
dical assistance in our work. We have also derived very 
great benefit from the association with us of Mr. G. G. Sim, 
C.LE., whom the Government of India attached to us as 
liaison officer. 

MESTON. 

CHARLES ROBERTS. 

E. HILTON YOUNG. 

jist March, 


XVIII.-H. E. Lord Sinha’s Speech in the 
House of Lord on the second 
reading of the Government of 
India BUI, Dec. 11, 1919. 

• The under-secretary of STATE for INDIA 
(Lord Sinha) : My Lords, the position I have held for the 
last few months in your Lordships’ House is one of which I 
have been naturally and gratefully but I hope not unbecom- 
ingly proud, though I have felt oppressed with a deep sense 
of personal insuffidency. My Lords, these feelings readi 
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their culminating point to-day when it involves the high 
privilege of asking your Lordships to give this Bill a Second 
Reading. If any arts of eloquence or persuasion, were 
necessary for the purpose of inducing your Lordships’ House 
to accept the general principles underlying this Bill, I would 
despair of the task before me, but I feel convinced that the 
great experiment which this Bill will inaugurate is likely to 
prove successful and beneficial, not only to India, but to the 
Empire at large. It is because I am convinced that this Bill 
is wisely framed to place the feet of India on a level road 
leading to that goal to which she has long aspired, the goal of 
selfigoveriiment within the Empire, and. to a real partnership 
in that great Empire which is bound together by unswerving 
allegiance and enthusiastic homage to our august Sovereign, 
in whose person is embodied all that Empire means and con^- 
notes, I repeat that it is with feelings of humble and grateful 
pride that I rise to make this Motion. 

This Bill is the immediate outcome of the memorable 
declaration of policy made by His Majesty’s Government on 
August 20, 1917. The whole of that declaration is embodied 
in the Preamble of the Bill ; it has been read to your Lord- 
ships several times already, and I will not weary your patience 
by reading it again. It is the first step forward that Parlia- 
ment is asked to take in fulfilment of that pledge, and I con- 
fidently hope that your Lordships will agree that in taking 
this step you will be taking a generous and perhaps a bold 
step, and yet one which is neither rash nor hasty, nor un- 
necessary or ill-considered. 

My Lords, let me invite your attention for a few moments 
to the immense amount of care and critical examination from 
every possible standpoint which have gone to the elaboration 
of this measure. The matter was first broached when Mr. 
Austen Chamberlain was still Secretary of State for India, 
and Lord Hardinge, after full consultation with the heads of 
the various Local Governments, put forward certain proposals 
for post-war reforms. Soon after Lord Chelmsford assumed 
office, in 1916, the need for a public declaration of policy as 
to the future of India was recognised by the Secretary of 
State and His Majesty’s Government. The Government of 
India invited Mr. Chamberlain to visit India and confer with 
them as to the practical steps to be .taken in, pursuance of this 

566 



!l E. LORD SIN HA’S SPEECH. 


policy. The. policy was declared in August, 1917, and Mr. 
Montagu, to whom on his acceptance of office the Government 
of India had transferred their invitation, went to India in the 
autumn of that year. Before he left he had already been fur- 
nished with the results of prolonged and thorough investi- 
gation by his advisers of the India Office as to the possible 
lines of advance. 

The Secretary of State and the Viceroy spent the cold 
weather of 1917— 18 in a detailed inquiry in India, in the 
course of which they visited all the larger centres in the 
provinces and had the benefit of the fullest consultation with 
the heads of Local Governments and the members of the 
Government of India and of non-official opinion of all shades. 
The result of this inquiry was the Montagu-Chelmsfot'd 
Report, published in July, 1918, and this was further supple- 
mented by the minute and careful investigations carried on 
throughout India by the two Committees presided over by fhe 
noble Lord, Lord Southborough. These investigations result- 
ed in two further Reports — the Franchise Report and the 
Functions Report. ,And may I pause here for one nnoment 
to pay a humble tribute to Lord Southborough and the 
members of his Committee for the valuable work done by 
them^, without which it would have been impossible to proceed 
with, and indeed to frame, this Bill. 

These three Reports, the Montagu-Chelmsford Report, 
the Franchise Report, and the Functions Report, have been 
subjected to exhaustive examination by the Government of 
India, the results of which you have before you in three 
of their published despatches. You have also two other 
published despatches of the Government of India dealing 
with various special aspects of the problem. Yet another 
Committee, presided over by the noble Marquess, Lord 
Crewe, closely examined the question of the changes to be 
made in the system of home administration of Indian affairs, 
and you have the Report of that Committee before you. 
Finally the whole matter has been investigated and all the 
available material re-examined by a Select Committee of 
both Houses, who, after many weeks of hearing of all the 
evidence available in this country, both official and non-official, 
Indian and British, and after patient scrutiny of all the 
documentary evidence, have given you their mature con- 
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elusions in the shape of this amended Bill and of their Report 
upon it. 

This last Report is, I venture to think, of almost equal 
importance as the Bill itself, and will be looked upon in India 
quite as much as the Bill as the charter of our progressive 
liberties. And here again I must ask your Lordships’ leave 
to be allowed to voice the general appreciation of the uniform 
courtesy the patient industry, and the ripe experience which 
the noble Earl, Lord Selborne, as President of that Committee, 
brought to bear upon its investigations. Surely, my Lords, 
no one in view of all these facts can contend with any show 
of reason that the Bill which you are now asked to read 
a second time has been insufficiently explored This Bill is 
the natural and inevitable sequel to the long chapter of 
previous legislation for the better government of India. And 
for that purpose I will confine myself briefly to the Statutes 
of 1 86 1, 1892, and 1909. 

From 1837 to 1861 the Governor-General in Council 
was the sole administrative as well as the legislative authority 
for British India. The Indian Councils Act of I861 
for the first time associated with the Governor-Generars 
Executive Council and the Executive Councils of the two 
Presidency Governors- a small number of additional members, 
half of them being non-officials, for the purpose of making 
laws. But these Legislative Councils were no more than 
advisory committees for that purpose only, and had none of 
the other attributes of legislatures. Similar provisions were 
subsequently made for the province of Bengal and the 
North-West Provinces. A further step was taken by the 
Act of 1892 which increased the numbers of the Legislative 
Council slightly, but w^hat is more, enabled rules to be made 
regulating the course of nomination of non-official members 
in a manner which contained the first faint beginnings of the 
representative principle. Further it gave liberty to ask 
questions and to discuss, but only to discuss, and not to vote 
or to move resolutions upon the financial statement. 

Then came Lord Morley’s Act of 1909, which still further 
enlarged the Legislative Councils both of the Governor-General 
and of the :provinces. ; But it did more. It introduced for 
the first time the principle of election, though not yet direct 
^^lection, as the means of constituting a portion of the 
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non-official members. Further it gave the Councils power to 
move resolutions upon matters of general public interest, 
and also upon the Budget and to ask supplementary questions. 
The resolutions, however, were to be advisory in character, 
which the Executive might adopt or reject at its discretion. 
W e see, therefore, that for a period of nearly sixty years there 
has been a steady increase in the number of members for the 
Legislative Councils, the introduction of the principle of 
representation by election, and a progressive increase of the 
functions assigned to these Legislatures, steadily tending 
to make these Councils more and more parliamentary in 
nature, character, and influence. 

The Bill before your Lordships’ House intends to make 
these Councils even more parliamentary in character by 
a further increase in numbers with the object of making them 
as completely representative of the whole population as is 
possible and by increasing their functions to the largest 
possible extent that existing circumstances will allow. Since 
Lord Morley’s reforms were inaugurated ten years have 
passed — ten fruitful years of experience and rapid develop- 
ment — within which fall the four crowded years of the great 
struggle in which India has, like other parts of the Empire 
whose existence was at stake, borne her share Of the part 
played by India in the war I do not propose to speak to-day. 
Her record is known to your Lordships and I will venture 
only to say that no words of mine are needed to give lustre 
to that record. Moreover, I should be creating an absolutely 
false impression if any remarks of mine gave colour to the 
impression that India desires or demands this measure as 
a reward for her war services. In my view this Bill must 
stand upon its own merits — upon the question whether or not 
the great experiment which it seeks to initiate is an experi- 
ment on right and proper lines. 

There is no doubt that as a result of the war there has 
been a great advance in the status of India. She has been 
privileged through her own representatives to take an equal 
part with the British Dominions Overseas in the Imperial 
War Conference, and also in the Peace Conference in Paris, 
and she has been admitted as an original member ^ of the 
League of Nations. These experiences have further quickeipd 
her sense of national unity and development, a sense which 
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has been steadily fostered for many years by common 
allegiance to the same beloved Sovereign, by being amenable 
to one code of laws, by being taxed by one authority, by 
being influenced for weal or woe by one system of administra- 
tion, and by being urged by like impulse to secure like rights 
and to be relieved of like burdens. My Lords, it is no longer 
possible to doubt this rapidly growing sense of nationality, 
any more than it is possible for India to stand aside unchanged 
from the turmoil of development and growth and reconstruc- 
tion which has been shaking the world for the last five 
years. 

My Lords, you have been deluged with a mass of Blue- 
books and Reports on this subject, and I do not deny that in 
its details the subject is one of great complexity, but I would 
submit to your Lordships that the real issue is a simple 
one. It is this. Do you intend to keep India in leading 
strings, or do you believe the time has come when Indians 
themselves should be given some control of policy and should 
be in a position to make a start at least on the path of 
self-government ? 

The present system of Government in India is in essentials 
identical with that which obtained sixty years ago, and indeed 
earlier. It is a purely official government, centred in the 
India Office, able and entitled to impose its will in every 
detail on the people, the administration of whose affairs has 
been entrusted to it by Parliament. I am deeply conscious 
of the debt which we owe to the Government of India, to the 
Local Governments, and to the untiring and devoted efforts 
of the great services which they employ, and which have been 
directed with an energy and singleness of purpose, probably 
unequalled in history, to the welfare and advancement of the 
people committed to their charge, and with a success in 
securing that advancement which certainly no premature 
attempt at self-government could possibly have achieved. 

But, my Lords, during these sixty years you have had 
Legislatures set..up in the provinces, and, including the Central 
Government, now no fewer than ten in number, gradually 
increasing in size, gradually acquiring more power to criticise 
the action and policy of the Executive and gradually 
becoming more and more representative, of public opinion. 
But their functions are confined, broadly speaking, to criticism. 
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1 do not deny that the influence which they have exercised 
during the last ten years has been great, nor do I assert that 
official Governments have pursued systematically, or even 
frequently, a policy of flouting the wishes of the non-official 
members. They have done nothing of the kind, I believe 
that, so far as has been consistent with the discharge of their 
responsibilities to Parliament, the Government in India and 
tlie Secretary of State in this country have been studiously 
careful to pay increasing deference to the wishes of the 
representatives of the people in the Councils. But, my Lords, 
what these Councils do not possess, and what the representa- 
tives of the people ask for, is some guarantee that the 
Executive will conform to their wishes when they represent 
the real desire of the majority ; in other words, they want to 
advance from the stage of influence to that of control, while 
steadfastly maintaining their loyalty to the King-Emperor as 
an integral portion of the British Empire. 

In so far as these demands postulate complete self- 
government for India at once, or even a material weakening 
of the connection which ensures for India the responsibility 
of the British Parliament for the maintenance of peace and 
order and for its immunity from external aggression, 1, for 
one, emphatically repudiate them ; and I am convinced that 
in so doing I am voicing the sentiments of the vast majority 
of my countrymen. India is not yet fully equipped for 
complete self-government, and I will not be so rash as to 
attempt to predict when she will be. But of this I am certain, 
that so long as the present system continues she never will 
be fit for self-government. It is only with experience of 
actual responsibility that the fitness to exercise it grows. 
I am also certain that India is fit and ready to-day to embark, 
and to embark with every hope of success, on the experiment 
which this Bill proposes, and that this Bill is the only logical 
and necessary means for carrying out the pledge given by 
the announcement of August 20, 1917, as the Joint Committee 
has reported to your Lordships. 

This Bill will not and is not intended to set up a final 
and permanent constitution for India.^ It provides for a 
period of transition. How long that period will last, as I have 
already said, I make no attempt to forecast, but while it 
lasts we have to provide a bridge whereby India may pass 
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from an autocratic and bureaucratic form of Government, 
which guides her destinies ab extra^ to a form of Government 
whereby she will control her own destinies. We have to give 
the people in India at once some measure of control over the 
policy which dictates their laws and imposes their taxes, and 
this we have to do by a system which will enable a sure 
judgment to be passed on the use or misuse to which that 
control is put, and an orderly and justifiable advance to be 
made. 

Let me try and explain very briefly the means proposed 
in this Bill, with these objects in view. We start by dividing 
revenues and demarcating the spheres of government as 
between the Central Government and the provinces. We 
assign to the Central Government unquestioned authority 
over certain administrative heads, such as the defence of the 
country, its railways, tariffs, and other activities which can- 
not be localised ; for these it legislates, for these it provides 
funds, for these it supplies and controls (either .directly or 
through the intervention of provincial governments) its execu- 
tive agency. Certain other administrative heads are handed 
over to the Provincial Governments, which assume within 
their own areas full and complete responsibility for financing 
and administering them. There are limitations of course — 
there must be limitations — on the authority of Provincial 
Governments in so far as they remain agents of Parliament, 
but I need not now confuse the broad outlines with these. 

Of these matters which thus become, in the language of 
the Bill, “ Provincial subjects,” a further division is made, and 
while for one portion of them the official side of the Govern- 
ment retains responsibility, the other portion is handed over 
to the administration of the Governor acting with Ministers 
chosen from the elected members of the Legislature. Over 
the matter compressed within this latter portion of the field 
the Legislature will be given a very real control ; legislation 
for them will be governed by the wishes of the elected majori- 
ties, and it will vote the supplies for them. For the adminis- 
tration of these subjects the Ministers will be directly respon- 
sible to the Legislature, and though they are liable to be over- 
ruled by the Governor if he considers that his endorsement of 
the policy proposed is inconsistent with the discharge of his 
responsibilities for the administration of the “reserved” sub- 
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jects or for the peace and tranquillity of his province, they can 
only remain in office if they are prepared to support and 
defend in the Legislature any action relative to the subjects in 
their charge, with the full knowledge that such support or 
defence, if the Legislature calls their acts in question, may 
lead to an adverse vote and possibly to resignation or 
dismissal. 

So much for the immediate effects of the Bill as planned. 
But as I have said, the Bill attempts — and I submit success- 
fully attempts — to provide for progress. It legislates for a 
transition from bureaucratic to self-government. And the 
progress is to be effected by the simple means of gradually 
enlarging the field made over to the administration of Minis- 
ters by the gradual transfer of more and more subjects to 
their administration until at length the time arrives when 
there are no subjects remaining ^^reserved.” I have said more 
than once that I make no attempt to predict the date when 
that consummation will be reached. Obviously it cannot 
arrive until you have throughout India a widely diffused and 
trained electorate capable of formulating clear and wise con- 
ceptions of policy and of selecting representatives who will be 
capable of guiding and voicing the view of the population at 
large. But here, again, it is by actual experience and by no 
other method that such training can be given. 

If it is necessary, in order to train administrators, to give 
the Legislatures real work to do and real responsibilities to 
shoulder, it is no less necessary, in order to train the elec- 
torates and to teach the value and the proper use of a vote, to 
give the representatives selected as the result of that vote the 
opportunit}^ of controlling the course of the administration in 
a way which will be clear in its results, be they good or bad, 
to the electors. I say be they good or bad ” advisedly, 
for it is human experience that success is achieved by 
means of failures, and that mistakes, if not irretrievable, 
are the best of lessons, and it would be idle to suppose that 
Indian administrators will spring into being full fledged 
and infallible. If this were to be expected there would be 
no justification for this half-way house with all its compli- 
cations of structure. We expect mistakes, but we claim 
that we have provided in this Bill every reasonable safeguard 
and every device possible to minimise the chance of their 
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occurrence or the seriousness of their results when they do 
occur. In the first place, we reserve in the charge of an 
agency still responsible to Parliament those services or heads 
of administration upon which the safety and peace of the 
country depend, and we provide means by which that agency, 
despite a large non-official majority in the Legislatures, shall 
be enabled unfailingly to secure the legislation and the supply 
which it regards as essential to the discharge of its responsi- 
bility. In the second place, we ensure, by the association of 
the new Ministers with an official element in the ICxecutive, 
that the experience and knowledge acquired by long tradi- 
tions and practice of a great and successful Service shall be at 
the disposal of the Ministers when they formulate their own 
policy. And, lastly, we ensure by the relations which are to 
subsist between Ministers on the one hand and the Execu- 
tive Council on the other, that the latter will have in their 
deliberations the advantage of friendly counsel and a know- 
ledge of the wishes and susceptibilities of the people. 

This is the plan which has been given the somewhat terri- 
fying name of dyarchy. For myself I should have preferred 
to call it a system of specific devolution. Your Lordships 
will not have failed to observe that the Joint Committee, after 
many weeks of patient examination of the matter from every 
point of view, has reported that the plan proposed by the Bill 
interprets with scrupulous accuracy the policy announced on 
August 20, 1917, and that it is the best means of carrying out 
that policy. By the scheme of the Bill they meant in that 
connection primarily its basic principle of division of functions 
and consequent demarcation of the source of authority which 
is to lie behind the provincial executives. But it would be 
foolish to attempt to disguise from myself or from your Lord- 
ships’ House the fact that this principle is regarded with mis- 
givings by many persons who are in fulf accord with the 
general policy which the Bill seeks to carry out. The objec- 
tions ^ to this principle are obvious. But is there really any 
practicable alternative ? 

Various alternative schemes have been put forward with 
greater or less authority. The first in point of time was the 
scheme of the Congress and the Moslem League which was 
published before the conception of the Montagu-Chelmsford 
Report. More than one alternative was suggested by the 
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official reports of the various Local Governments on that 
Report ; another scheme was formulated by five heads of 
provinces after the Local Governments had discussed the 
proposals officially ; and, finally, the Joint Committee had yet 
another alternative scheme laid before them by representatives 
of the Indo-British Association. But apart from variations 
of detail, all these alternative schemes are in essence the same. 
They purport to provide an united or unified Executive, and to 
proceed on the basis (as one authority has put it) of giving some 
responsibility to the Legislatures for all matters of govern- 
ment rather than full responsibility for some. They postu- 
late a Council or executive body consisting in part of officials 
and in part of members of the Legislatures, and all holding 
office for a fixed period. They reject the device of dividing 
functions and subjects, and they propose that the members of 
this Government should preserve joint responsibility for all 
the actions and decisions of the Government in the ordinary 
and usual manner of Cabinet government. They postulate 
that the non-official members of the Government will be select- 
ed as representing the views of the majority of the ’ Council, 
and will in practice “necessarily be influenced by the opinions 
of the Legislative Council” (those words I quote from the 
Memorandum of the five heads of provinces). This fact they 
urge will secure that the Government as a whole in its deci- 
sions on all matters will to some extent be responsible to the 
Legislatures, whose wishes will necessarily strongly influence 
if not shape those decisions. Lastly, progress towards fuller 
and more real responsible government is to be achieved on the 
one hand by gradually increasing the number of members of 
the executive taken from the elected members of the Councils, 
and by gradually therefore handing over to such members a 
larger and larger range of portfolios, and on the other hand 
by a gradual increase in the deference paid by the executive 
to the wishes of the Legislatures. I believe that is a fair des- 
cription of the essential features of all the various alternative 
schemes which have been put forward. 

The problem can be simply stated-^it is to give a measure 
of control to representative Assemblies in India over the policy 
and actions of the Government, and to give it in such a way 
that the control can be gradually increased as and when those 
to whom it is entrusted exhibit their fitness for an increase, , 
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but in such a way that each increase comes by an ordered and 
controllable process, and not per saliuniy so that throughout the 
process may be one of evolution, and neither in its first stage 
nor at any subsequent stage one of revolution. 

That is the problem. Now, are you going to solve it by 
giving to Parliamentary institutions in India full control — 
or practically full control — over a certain defined field, 
or by giving at once some control over the whole field. 
I am confident that reflection will show that the latter 
alternative is not only not a good method of achieving the 
object in view, but that it is not a practicable alternative, 
and, if it were introduced, it could have only one of two 
results — either a complete failure to establish any i-eal respon- 
sibility to Parliamentary institutions or Councils in India, or 
to a paralysis of Government which would lead, and lead 
rapidly and inevitably, to complete control by Legislatures in 
India and a complete ouster of the authority of this 
Parliament. 

For what is the underlying hypothesis in all these schemes 
for a unified Government? It is nothing more nor less than a 
divided allegiance to Parliament on the one hand and the 
Provincial Legislature on the other, and a division of 
allegiance which affects or may affect every single issue which 
comes before the Government. The official members of the 
Government will be responsible to Parliament, under, whose 
authority and in whose name they hold their office ; the non- 
official members of the Government will, as members of a 
United Government, be similarly in theory responsible to 
Parliament. But they will, remember, be ^^necessarily in- 
fluenced by the opinions of the Legislative Council” from 
whose ranks they are elected. If the official members of the 
Executive Government, in deference to orders received from 
Whitehall or Simla, or in fulfilment of what they conceive to 
be their responsibility to Whitehall and Simla for the good 
administration of the Province, adopt a policy of which the 
majority of the Legislative Council (whether rightly or wrong- 
ly) disapprove, what is to be the attitude of their non-official 
colleagues ? Assuming that their view coincides with the ma- 
jority of the Legislature, are they to sink their difference and 
support their official colleagues ? If they do, what has become 
of the element of responsibility to the Legislature ? Or are 
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they do oppose their colleagues and withhold their support ? 
If so, where is the unity of the Government ? If, on the other 
hand, the official members of the Government adopt a course 
which they honestly believe to be inconsistent with the dis- 
charge of their responsibility to Parliament in deference to 
their non-official colleagues and the majority of the Legisla- 
ture, they would no doubt pro tanto be establishing a system 
of Government by popular control and rendering the Execu- 
tive amenabie to the popular will, but would Parliament for a 
moment tolerate such government by abdication, and would 
it not rightly call to account a Secretary of State who by 
acquiescence in such a course might endanger the peace and 
good government of the country ? 

Again, even were such a unified system workable at the 
outset, is the road to progress in the grant of responsibility 
which it opens a satisfactory road ? As I have stated, its 
supporters urge that development lies in the line of increasing 
the number of non-official Councillors, with a consequent 
increase in the number and scope of the portfolios committed 
to them, of increasing acquiescence in the wishes of the 
Legislature and a rarer resort to the veto. With the two 
latter of these suggestions I have just dealt. As regards the 
two former processes, since a unified Executive must as such 
be answerable for its actions to Parliament and subject in the 
last resort in all matters of administration to Parliament’s 
control, I fail to see how any increase in the number of non- 
official members of such an Executive or any enlargement of 
the sphere of their administrative activities' can alter the 
character or les.sen the reality of that control. This particular 
point has been dealt with much more clearly and more 
cogently than I have been able to do by the Government of 
India in their Despatch of March 5 of this year, and I would 
only refer to Paragraphs 18 to 24 in that Despatch, which is 
published as Command Paper 123. For these considerations 
I submit that your Lordships will accept without hesitation 
the opinion of the Joint Committee on this the fundamental 
point of the whole Bill. 

Before coming to the provisions of the Bill itself, I venture 
to draw attention to two particular points as regards the form 
of the Bill. In the first place, your Lordships will have seen 
that the main provisions for constitutional changes are set out 
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in the body of the Bill itself, and by means of a Schedule — the 
Second Schedule to the Act — these changes are to find their 
proper place in the main Act (the Act of 1915-16), so that 
automatically consolidation will follow. That is the plan of 
the Bill, and it has commended itself to the Joint Committee, 
and I trust will commend itself to your Lordships also. The 
second point in connection with the frame of the Bill is this. 
The Bill itself outlines the main features of the constitutional 
changes. It leaves these changes to be worked out in detail 
in the form of rules. Some objection has been taken to this 
latter feature, but here again I would refer to the White 
Paper which gives in full the reasons for this form of legisla- 
tion in this particular case. 

Firstly, it is in accordance with all previous precedents. 
The matter was debated on the last occasion when Lord 
Morley’s Act came before your Lordships’ House, and, as I 
read the debates, it was generally accepted that that was the 
proper way of framing the Bill, leaving the details of the 
constitutional changes to be worked out by the authorities in 
India, subject, however, to the control of Parliament. Second- 
ly, it secures reasonable dimensions for the Bill, and makes 
elasticity possible. Thirdly, it is the only method possible for 
the introduction of new constitutional forms expressly devised 
for the conditions of a transitional stage. P'ourthly, it en- 
ables different provisions to be made for different provinces ; 
and, fifthly (and this is the feature to which I desire to draw 
special attention), the control of Parliament is fully secured 
for the exercise of the rule-making power by Clauses 33 and 
44 of the Bill to which I crave your Lordships’ particular 
attention. 

Clause 33 deals with the Rules to be made by the 
Secretary of State himself for the purpose of relaxing his 
powers of superintendence, direction and control. That clause 
enacts that Rules with regard to subjects other than transfer- 
red subjects shall be laid in draft before both Houses of Parlia- 
ment, and therefore shall not come into operation until they 
have been approved by both Houses of Parliament. All 
other Rules shall be subjected to the. negative process of 
being made, of being laid on the Table of the House, Barlia- 
tnent of course to be at liberty to petition His Majesty to 
annul the Rules, on which the Rules shall be annulled- 
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Clause 44 deals with by far the larger majority of Rules 
which are to be made under this Act, namely, Rules by the 
Governor-General in Council These Rules again, are divided 
into two categories — first, Rules which are only to be subject- 
ed to the negative process of being laid before Parliament 
after they come into operation, but being liable to be set 
aside or annulled by petition to His Majesty in Council by 
Parliament. It is also provided that the Secretary of State 
may direct that any Rules to which the section applies shall 
be laid in draft, and that they shall not come into operation, 
before Parliament had approved them by positive resolution ; 
and the Secretary of State in exercising that discretion 
will undoubtedly be advised by the Standing Committee of 
both Houses that the Joint Committee recommends, or by the 
Joint Committee itself if Parliament chooses 'to re-appoint 
it, for the purpose of going through these Rules. I submit, 
therefore, that the criticism that it is either dangerous or 
inexpedient to leave sq much to be done by Rules is neither 
just nor fair. 

Having dealt with the fundamental principle involved in 
the Bill, I will not detain your Lordships long with the other 
features as contained in the separate clauses, especially as 
the Report of the Joint Committee has dealt with them 
clause by clause and given the reasons not only for the clauses 
themselves but also for such changes as they have introduced. 
The Bill, following the general plan of the Montagu-Chelmsford 
Report, starts with Provincial Governments, since it is in 
that sphere chiefly that the scheme is to be developed. 
Clause 3 sets up in the eight major provinces of India a 
Governor in Council — a form of Government which has long 
been in force in the three Presidencies. But the new Local 
Governments are not merely to be Governors in Council — - 
they will consist of the Governor in Council (v^hose functions 
and constitution will remain unchanged) and of the Governor 
acting with Ministers, appointed from the elected members of 
the Legislative Council and holding office during the Gover- 
nor's pleasure. To the Governor in Council will be entrusted 
the responsibility for reserved subjects, and the Governor and 
Ministers will be responsible for the transferred subjects. AH 
matters which in a Council Government would normally come 
before the Council-— that is, everything which is not of purely 
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departmental or minor importance-will, as a general rule, 
come for discussion: before the Governor, his Councillors, and 
his Ministers sitting :ih conclave. But the decision on reserved 
subjects and the responsibility for the decision will rest with 
the Governor in Council, while the decision and the responsi- 
bility for the decision on all-transferred matters will rest with 
Ministers, subject to the Governor’s intervention and control 
if :fae‘ feels it incumbent upon him to reject their advice. This 
i^the Frovincial Executive. 

The Legislative Councils in all the eight Provinces are 
to be considerably increased in size and will acquire for the 
first time a substantial (70 per cent.) elected majority. The 
Governor will not be a member of the Legislature ; each body 
will have a non-official President and Deputy President, to 
be elected by itself subject to the Governor’s approval ; but 
for the first four years the office, of President is to be filled by 
a nominee of the Governor, Each Council will normally have 
a life of three years, though the Governor may at any time 
dissolve the Legislative Council. The powers of Provincial 
Legislatures will as regards legislation be much as they are 
at present, but in view of the fact that the scheme contem- 
plates an almost complete abrogation of the existing execu- 
tive orders which require every Bill (save those of purely 
formal or minor importance) to be submitted to the Govern- 
ment of India and the Secretary of State for previous appro- 
val before introduction — a system which has naturally not 
conduced to initiative and independence in provincial legisla- 
tion — the necessity arises for somewhat expanding the scope 
of the existing statutory provisions which require the previ- 
ous sanction of the Governor-General to certain classes of 
provincial Bills, so as to ensure that the Provincial Legisla- 
tures shall not infringe on the sphere which is reserved for 
the Central Government 

Outside matters of legislation, the powers of the Councils 
are to be enlarged-— or perhaps it would be more correct to 
say that the Bill reverses the position which these bodies have 
hitherto held. Hitherto Legislative Councils in India have 
been presumed by the law to have no functions except those 
which the law has specifically allowed them. As I pointed 
mt a short time ago, Legislative Councils in India were at the 
tfete; .of their creation strictly confined in their duties, and 
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powers to the business of discussing and passing legislative 
measures. Little by little the scope of their activities has 
been increased by the grant of further specified powers. 
Under this Bill they will be assumed to possess all the normal 
attributes and powers of a legislative body except those which 
are definitely withheld, or the use of which is restricted. 

The most important change which results from this posi- 
tion is that for the first time the provincial budget will be 
voted by the Legislative Council — they will now actually vote 
and sanction the appropriations proposed by the Executive. 
All they can do at present is to vote about the budget ; that 
is to say, they can move and vote upon resolutions re- 
commending changes in the Government’s financial proposals 
in the year ; but the Government has usually been in a posi- 
tion with the nominated majority to defeat any such re- 
solution if it wished to do so, and in any case was in no way 
bound to accept it if carried ; and liitherto the annual appro- 
priations of expenditure have required no other sanction than 
the fiat of the Executive Government. That will now be 
changed, and the Legislatures will have a real voice in the 
disposal of provincial finances. It would be impossible, of 
course, to give them at the present stage a final and decisive 
voice over the whole field. A portion of the Government will 
not be responsible to or removable by the Legislature, and 
that portion of the Government must be in a position to 
secure the legislation and supplies it needs for the discharge 
of its responsibilities. It has not the natural means of an 
assured majority in the House, and it must therefore be given 
an artificial means. Thus in ^^reserved’^ finance, the Governor 
is empowered to neglect an adverse vote on a budget head if 
he certifies that the proposed expenditure is essential to the 
discharge of his responsibility for the subject, while in times 
of crisis, when perhaps a recalcitrant Legislature may decline 
to vote any supplies, he is empowered to authorise such ex- 
penditure as is required for the maintenance of safety and 
tranquility or t5 avoid administrative starvation. 

There is a further safeguard against irresponsible action by 
the Legislature in the matter of supply — that certain heads of 
expenditure are not to require an annual vote— in much the 
same way as the Consolidated Fund in this country. For 
example, contributions payable by the Local Government 
to the Governor-General in Council ; interest and sinking 
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fund charges on loans ; expenditure of which the amount is 
prescribed by or under any law ; salaries and pensions of 
persons appointed by or with the approval of His Majesty or 
by the Secretary of State in Council ; and salaries of Judges 
of the High Court of the Province, and of the Advocate- 
General. 

In legislation the position of the official Government is 
safeguarded by the provisions of Clause 13 and Clause ii ($) 
of the Bill, which give the ^Governor power to secure the 
passage or rejection of Bills* in certain circumstances. Ido 
not Wish to wCciry your Lordships with detail, but I invite 
particular attention to these provisions and to the remarks in 
the Joint Committee’s RepoiT in explanation of them. They 
take the place of the original plan suggested in the Montagu- 
Chelmsford Report of Grand Committees of the Council, and 
I am confident that your Lordships will agree that the change 
made by the Joint Committee is a great improvement, and 
that nothing will be lost and much gained by their more 
straightforward plan. 

The changes made by the Bill in the Government of India 
are much less extensive. The Indian Legislature is consider- 
ably enlarged and is now to consist of two Chambers— an 
Upper Chamber or Copncil of State of sixty members and an 
Assembly of 140 members, the latter with a substantial elec- 
ted majority. The statutory limit on the number of the 
Governor-Genera’ls Executive Council is a minimum of five 
and a maximum of six (or six and seven if the Commander-in 
Chief is included). The Bill does away with the Extra- 
ordinary Member, and assumes, as will doubtless be the case, 
that the Commandar-in-Chief will always continue to be 
appointed a member of the Council. Each member of the 
Executive Council will be a nominated member of one or 
other Chamber of the Legislature, but not of both, though 
they will be entitled to speak in both Chambers. Like the 
Provincial Legislatures, the Indian Legislature is to have 
power for the first time to vote on certain portions of the 
Budget. ^ That is to say, there will be the same provisions for 
a Consolidated Fund upon which they will not be able to 
vote ; and, further, the Governor-General will always be 
entitled, if he thinks necessary, to reject every vote on every 
item of the Budget of the Legislatur<^* 

582 



11. E. LORD SIN ha’s SPEECH. 


It may be urged that this change is inconsistent with the 
policy which has taken no step towards introducing at this 
stage the principle of responsible government in the Central 
Government in the sense of making the Central Executive 
legally dependent upon or subject to the control of the Legis- 
lature. I am confident your Lordships will agree that what- 
ever technical inconsistency there may be, the change is sound 
and necessary. What is the position ? In the first place, 
there can be no question of taking away any power which the 
Central . Legislature at present enjoys. One of the powers 
which it has enjoyed for the last ten years is power to propose 
and vote resolutions suggesting changes in the Budget state- 
ment, and this power it must retain. Hitherto the Govern- 
ment has been able by means of its official majority to defeat 
any such resolution (though even if it had failed to defeat it, 
the resolution would have no binding effect). But in future 
the Government will not command a majority in the Legis- 
lature. 

Now, my Lords, which is the sounder constitutional posi- 
tion — the position which augurs best for a sound judgment by 
the proposed Statutory Commission which is to inquire into 
progress ten years hence and for amicable relations meanwhile, 
that the Indian Legislature should be able year after year, 
with no sense of responsibility flowing from a knowledge of 
practical consequences of its vote, to vote by an overwhelm- 
ing majority resolution after resolution recommending speci- 
fic alterations in the Budget, which the Government is forced 
to ignore ; or that the Legislature should be legally responsi- 
ble for passing the Estimates and legally accountable for the 
results of any modifications they may vote ? I admit that 
the practical difference between the two positions is not great, 
for if you will look at the clause — it is Clause 25 — you will 
see that the Government is necessarily given the fullest 
powers to reject adverse votes, since its responsibility is not to 
the Indian Legislature but to this Parliament for the proper 
administration of its charge. The change is really one of 
form, but I do not seek to disguise its importance on that 
ground. It is an important change, but one which I am 
convinced is the logical and necessary result of constituting a 
representative Central Legislature. 

I have been a member of the Governor-Generars Legis- 
lative Council, it is* true in an official capacity, but none the 
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less closely associated with all the non-official members. I can 
assure your Lordships that the cleavage which has, unfortu- 
nately, shown itself so often of late between the non-official 
and the official members of that body is largely due to 
the non-officials’ sense of aloofness from the real difficul- 
ties and decisions of the Government which the present 
position has engendered. They felt— they can hardly help 
feeling — that they are outside the machine and are not 
a real part of its working. I am confident that all that 
is required to obliterate that cleavage is an admission, 
with whatever safeguards and checks that may be found 
necessary, that the Legislature and all its members are an 
essential and working part of the machinery of Government, 
that the action or inaction of every member influences the 
working of the whole. 

Allow me to draw your Lordships’ attention, so far as the 
Government of India is concerned, to one more clause, and 
that is Clause 26, because there also a new feature is introduced 
in place of the old device of the official bhc^ for the purposes 
of enabling the Governor-General to obtain the legislation 
which he considers necessary for his purpose. The Governor- 
General is able to pass any law which he thinks necessary for 
the safety and tranquillity of India, provided that the ordi- 
nance will require the sanction of His Majesty before it be- 
comes law. Of course, the power of this ordinance, in cases 
of emergencies, already exists, and it remains as it is, so that 
for emergency purposes the Governor-General will be able to 
pass such laws as he thinks necessary, provided that they will 
be liable, as they are now, to be vetoed by His Majesty in 
Council. 

With regard to the provisions of the Bill relating to the 
Secretary of State, I need say little. They make no consti- 
tutional changes, but are designed to modernise and make 
more elastic the statutory provisions— many of which are 
relics of the days of the Court of Directors— relating to the 
working of the India Council Power is taken to adopt the 
recommendation of Lord Crewe’s Committee to appoint a High 
Commissioner for India,, and no time will be lost in working 
out with the Government of India the details of this purpose 
if it receive the sanction of Parliament. 

There is one further matter with regard to the Coundil-r* 
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namely, that the number has been reduced. The minimum 
was ten and the maximum fourteen. These are now reduced 
to eight as a minimum and twelve as a maximum. There are 
to be at least three Indian members of the Council. The 
salaries are to be £ 1,200 a year, with £600 extra for the 
Indian members, and the Committee remark that this salary 
was calculated on a pre-war basis, so that the Secretary is not 
precluded from granting to these members of the Council 
what other permanent officials are getting here — namely, a 
war bonus. 

Part IV of the Bill relates to the Civil Services in India, 
and its provisions are intended generally, while enabling a new 
classification of these Services to be made, to safeguard the 
pay and position and rights to pension of existing members 
of those Services, and to pave as smooth a road as possible 
for future members. The Services, my Lords, need no tribute 
from me. Their work is plain for the world to see, and it is 
their work in the main, and its great results developing through 
the years, that have made India fit for this great experiment 
But the passage of this Bill does not close the chapter of their 
ungrudging toil India still needs, and will long need, men of 
the type which Great Britain has so long given her, and I 
refuse to believe that she will not continue to receive from the 
sons of Great Britain the same loyal and devoted service as 
she has received, to her lasting benefit, in the past. I also 
cordially echo the hope and conviction, expressed in the 
Repprt of the Joint Select Committee, that these Civil Services 
will accept the changing conditions and the inevitable 
alterations m their own position, and devote themselves in all 
loyalty to making a success, as far as in them lies, of the new 
Constitution. 

Finally, the Bill gives power to appoint a Commission of 
Inquiry to report to Parliament on past progress, with a view 
to enabling Parliament to judge what further advances can be 
made. The Bill provides for one such Commission after ten 
years’ trial This does not imply the belief that in ten years 
the process of training will be complete. It is perhaps unusual 
to legislate for an event ten years ahead ; it would be clearly 
inappropriate to legislate for a longer period. But periodical 
Inquiries are of the essence of the scheme, and the Bill would 
obviously be incomplete without some provision of this kind. 
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So far as Part VI of the Bill is concerned, there is only one 
clause to which 1 need draw your Lordships’ attention — name- 
ly, Clause 42, which modifies Section 124 of the principal Act 
with regard to persons engaged in any trade or business be- 
coming members of the Executive Council or Ministers, 
provided they do not, during their term of office, take part in 
the direction or management of that trade or business. The 
changing conditions of the country absolutely require that, 
there should be some such provision made, because, if it is not, 
the Government will lose probably the benefit of people who ' 
are best calculated by their services as commercial or raercan- 
tile.people to take part in the actual work of Government. 

I fear that I have made a large draft upon the patience of 
your Lordships’ House. But even if there are. those amongst 
your Lordships whose position in this House would lead them 
to view ray presentment of this matter critically and with 
caution as coming from a representative of His Majesty’s 
Government, I am confident that. the position which it is also 
my privilege to hold, of a representative of my countrymen, 
will have ensured me an indulgent and sympathetic hearing. 
Above all, I am confident that there is no member of this 
House who will be deterred by, individual opinions or by my 
personal shortcomings from approaching the examination of 
this Bill in that traditional spirit of British fairness and im- 
partiality, and with that earnest desire for the advancement of 
India’s welfare, which has done so much for the betterment 
of India in the past 

There may be those amongst your Lordships who think 
that the passage of this Bill will not advance IndisPs welfare, 
who think that the system of government which has, with 
little essential change and with so many beneficial results, 
endured through the changes of the nineteenth century, 
should be continued, unchanged in essentials,, through the 
twentieth century, and that the time has not arrived to sever 
the leading strings. Believe me, my Lords, that is a view 
which, if you wish to secure a sense of gratitude and . content- 
ment amongst the populations of India, can no longer Ise 
maintained. The whole course of your administration of 
Ihdia, the whole of its fruitful results, culininating in the re- 
cognition which you have accorded during the past five years 
to India as a real partner in the Empire, have produced, ex- 
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pectations (and I say justified expectations) that you will now 
agree to treat her as having outgrown her political infancy. I 
do. not claim, and reasonable Indians do not claim, that her 
people as a whole have to-day reached, politically, man’s 
estate. If I claimed this, I could not consistently support this 
Bill But I do claim on behalf of my countrymen that they 
have reached the age of adolescence. This stage of growth 
is notoriously a difficult stage. It is surely human experience 
that the guardian best serves his ward’s interests, and best 
conserves a relationship of mutual trust and affection, who so 
orders his control at this period that the aspirations for free- 
dom and self-expression which inevitably accompany healthy 
adolescence should receive his wise and reasonable indulgence, 
and that actwe control should be exercised only to prevent 
irretrievable errors and to correct undesirable developments. 

I believe that this Bill will enable the British Parliament 
to adopt that attitude towards India, and I have sufficient 
faith in the character of my countrymen, and in the essential 
wisdom and justice of the Mother of Parliaments, to believe 
that the results of this measure will be to inaugurate a relation- 
ship between them which will enable India in due time to 
reach the full stature of a prosperous, loyal, and grateful 
partner in the privileges and duties which belong to the great 
world-family of the British Empire. 

Lastly, I ask your Lordships’ leave to address a few words 
to those of my fellow-countrymen who may still be inclined to 
dispute the substantial nature of the advance proposed. Of 
course, I do not agree with them ; but even if there was any 
proof in their doubts and suspicions, let me tell them in 
the words of the great Book, if I may do so without irrever- 
ence, that what is being given to India is like the grain of 
mustard seed which a man took and sowed in . his field, which 
now is the least of all seeds, but when it was grown it was the 
greatest amongst * the herbs and became a tree so that the 
birds of the air came and lodged in the branches thereof. 
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XIX.— The Earl of Selborne^s Speech in the 
House of Lords on the Government 
of India Bill, 1919. 

The Earl of SELBORNE : I had the honour of being; 
Chairman of the Joint Select Committee which dealt with this 
Bill with hardly any interruption for the best part of five 
months, and therefore necessarily I became familiar with the 
questions at issue. Before proceeding to discuss any part of 
these questions I should like to join with thOsSe wlio have 
spoken before me in expressing my admiration for the mantier 
in which my noble friend Lord Sinha moved the Second 
Reading of this Bill. To my very great regret I had to leave 
before he had concluded, but I know that the whole of that 
speech was on the same level as the commencement. And 
when we think of the circumstances of great personal sorrow 
under which my noble friend labours, his performance acquires 
all the more merit, and becomes all the more remarkable. 

Although I was Chairman of this Committee, of course 
noble Lords all understand that neither I nor my noble friend 
Lord Midleton have any responsibility for this Bill, or for the 
policy on which it is based. That responsibility necessarily 
resides exclusively in His Majesty’s Government. All we 
could do on the Joint Select Committee was to turn out the best 
Bill we could consistently with the Preamble of the Bill and 
according to the usual forms of Parliamentary procedure. 
And, of course, one’s fate on a Committee of that kind is 
the same as one’s fate in Committee of the Whole House. 
One is likely to be beaten on a Division. And therefore I do 
not conceal from this House, any more than Lord Crewe 
concealed from it, that there are features of this Bill, as it 
emerged from the Joint Select Committee, which are different 
from what they would have been if I had myself com- 
posed the Committee. 

Take this question of the Government of India. Personally, 
if I had been responsible for this policy I should not have 
touched the Government of India at all while making this 
great experiment in the Provincial Governments, except to this 
extent — and here I differ from my noble friend Lord 
Sydenham— think it Is very wise to introduce three Indian 
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statesmen into the Government of India. 1 do not think too 
fniich effort can be made to give the opportunity for the 
highest experience and training to Indian statesmen in 
government in India, There can be no possible danger — I 
say quite deliberately — no possible danger in this wise 
extension in the number of Indians on the Viceroy’s Council. 
Because, in the first place, these gentlemen are chosen by the 
Viceroy exclusively on his own judgment of those most fit ; 
and in the second place, we deliberately removed the statutory 
barrier to the numbers of the Viceroy’s Council, so that these 
three Indian gentlemen — and possibly four if the Legal 
Member is also an Indian — should not bear in this transition 
period too large a proportion to the total numbers of the 
Council We also resisted the effort that had been made to 
reduce the number of members of the Indian Civil Service 
on the Council Those members must be three. Three 
Indians are now introduced. The total number of the Council 
is unlimited, so that it can be formed exactly of the very 
best men whom the Viceroy, in conjunction with the Secretary 
of State, may choose. 

I am not going to attempt in the course of these remarks 
to deal with every aspect of this most complicated and 
immense measure. But I want to revert to what I said, that 
I had no responsibility for the policy of this Bill I am glad 
that I have no responsibility for the Declaration of August 20, 
1917, because I think that Declaration was unfortunately 
worded. I will point out the fallacy which lies within that 
Declaration, according to my judgment It is a fallacy which 
finds repeated echo in the rather gushing utterances which 
one reads from Members of the House of Commons on 
platforms and in the Press on this subject The nature of the 
fallacy is this — that political institutions which have been 
found useful and good for England will necessarily be useful 
and good for India ; and also, that when Indians have the 
power to evolve their own political Constitution they will 
necessarily follow the same lines as we have followed here in 
England. I believe those statements to be fundamentally 
untrue. I wholly and utterly disbelieve both of them. I do 
not believe that political institutions which suit us here are 
likely to be the same institutions that will best suit India ; 
and I do not believe for one moment that, when Indians 
themselves are able to shape the course of their Constitutional 
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development, they will shape it exactly as our fathers shaped 
ours here. But the Declaration of August 20, 1917, has been 
made, and it is binding. You must consider it binding for 
this reason— nothing could be more unwise, more fatal, than 
that our fellow-subjects in India should learn to doubt our 
word. That statement was made not in the circumstances 
of the usual solemnity but it was at least acquiesced in by 
both Houses of Parliament, and it was made by the King’s 
Minister and, therefore, with the King’s sanction. 

If that Declaration had not been made, in my judgment 
important changes were bound to come. They were necessary ; 
they were due ; it was right to make them then, and it is 
right to make them now. • Why do I think this ? I will try, 
without detaining your Lordships too long, to explain the 
situation as it seemed to unroll itself to me as I sat in the 
Chair of that Joint Committee. The Government of India 
was originally formed on the most simple lines possible. Its 
tasks were to preserve order, to administer justice, and to 
collect the revenue. It really was an absolutely ideal 
Government after the conception of government of the 
Manchester School I do not suppose that such an economical 
Government has ever existed before in the history of the 
world, and I do not suppose that the world will ever again 
see its like. It is quite extraordinary for what it has done with 
a very small man-power and with the smallest possible Budget 
Now, on to a Government formed under those ideas are 
gradually loaded all the complexities which this post- Victorian 
generation associates with the duties of government. This 
Government of India, so formed, is supposed to ful 61 all those 
multifarious functions of the State which modern opinion 
considers appropriate to the State ; and it has to do this at 
a moment when it is for the first time subjected to an Incessant 
fire of acute criticism— a criticism never ceasing in India, 
directed in all its doings or non-doings in India, and brought 
over here and directed to the attention of the Press and of 
Parliament 

What is the result of all this ? That the centralisation of 
Government in India has become worse and worse. Notwith- 
standing the heroic efiforts^of Viceroys like my noble friend 
opposite (Earl Curzon of Kedleston) to devolve on others 
some share of the burden that fell on them, yet> ^3 I the 
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story, the centralisation of Grovernment has been constantly 
increasing, and for an obvious reason. Because so long as 
it was held that the whole Government of India was respon- 
sible to Parliament — mainly, of course, to the House of 
Commons — -and the acuter and the louder the criticism 
became, and the more the functions of Government multiplied, 
the more the opportunities of criticism arose. The Govern- 
ment of India, in order to cover itself, would have referred 
to it more and more questions that ought to have been settled 
in the Provinces ; and the Secretary of State, afraid of the 
House of Commons and of the Press here, required more and 
more questions to be referred to him by the Government of 
India — this at a time when, as I have said, the whole scope 
of Government in India was enlarging from the original simple 
idea to the modern very complex idea. 

The result has been that the load has become too great 
for the machine. That is the main impression left on my 
mind. But although the load has become too great for the 
machine, do not suppose for one moment that anything has 
impaired or diminished the magnificent efficiency and devotion 
of the Civil Service in the different districts of India. The 
one thing that has impaired their efficiency has been that, 
owing to the same causes which I have endeavoured to 
describe, they have been chained far too much to their desks 
and to their offices, and have been too little free to go about 
their districts. The call on them for Returns, which have 
never been read, and which will never be read, is incessant — 
even worse than it is in this country ; but they remain to-day 
what they have always been — namely, one of the very finest 
examples of the power of government and of devotion of 
our race. 

The moral I drew from these impressions was that the 
time had come when provincial autonomy, or something like 
autonomy, was absolutely necessary ; that an immense devolu- 
tion of responsibility from the Government of India and from 
the Secretary of State to the Provinces was absolutely 
essential, or the whole machine would have broken down. Then 
the question at once arose how to get that devolution under the 
conditions of the case. So long as the Government of India 
remained what is called autocratic, that devolution — that 
autonomy-— was impossible ; because the Secretary of State 
theoretically remained responsible in the long ran for every- 
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thing done in every part of any Government of India ; and 
therefore it conflicted with all ideas of political theory here in 
England that a Provincial Governor should really be given 
large powers irrespective of the control of the Viceroy or of the 
Secretary of State. 

Again, it must be remembered that there is an inevitable 
tendency of thought in our system of Empire which is always 
running towards the idea of self-government ; and at this 
particular moment every one all over the Empire was 
shouting self-determination without any particular thought as 
to what it really meant, or to what extent it could be carried, 
or what limitations were necessarily implied in the idea* At 
the same time, the results of the system of education carried 
out in India now for so many years had become too full 
bearing. We had carefully trained a large body of very 
intelligent and efficient critics and, speaking broadly, given 
them no profession in life except that of criticism. The 
great defect of our system of education in India, so far as 
I can judge, has been that the agricultural, commercial, 
scientific, and technological side has been so sadly neglected 
and a career has been open only to those who have followed 
the arts. That is to say, apart from the bar and journalism — 
the avenue of politics being closed — there has been nothing 
whatever to do for the chief products of our education, except 
to criticise the Government which had created them. 

Then, in addition to these facts there is the urgent call 
of wisdom and statesmanship to associate Indians in every 
possible way in the government of India, Therefore, the 
conclusion that I draw from these premises is that the changes, 
which, as I have said, were inevitable, must be in the direction 
of self-government, and the question that I am going to try 
to answer to-night in certain aspects is this — Is it the right 
form of self-government which we find in this Bill ? I am 
not going to say anything more about the Government of 
India. I have said all I have to say about that I am only 
going to speak about the Provincial Government. 

A great controversy has raged about the question of what 
is called the dyarchy, and whether the dual system contained 
in this Bill is right or wrong. Here I find myself in the 
sharpest possible conflict of opinion with my noble friend 
Lord Sydenham. After all I speak, and your Lordships wilt 
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pardon me for saying so, with some little experience as well 
as he does. I have not had the fortune of experience in 
India, but I have had now a good many years of experience 
of constitutional government at home and in the Dominions, 
and I have had experience of what is called autocratic govern- 
ment in the dominions. I hold in the strongest possible way 
that the Viceroy and the Secretary of State are absolutely 
right in advocating this system of dyarchy and that the 
Lieutenant-Governors of the Provinces who advocated a uni- 
tary system are absolutely wrong. 

Not only do I advance that as an opinion, but I believe 
it is a matter susceptible of proof. Let me first of all very 
briefly remind you what the two systems are. According to 
the system of the Bill, the Government of each Province will 
consist of two different parts, both under the Governor. One 
part will represent the existing Government, the Governor in 
Council, which will be responsible for all subjects not trans- 
ferred to the other part. All the subjects which are not 
transferred are all those which have to do with law and order, 
and the administration of justice, and other very important 
matters as well. To the other half is given the charge of the 
transferred services, and those are administered by Ministers 
acting under the Governor. The Governor may, if he thinks 
the occasion sufficiently serious, overrule those Ministers, 
but generally he has to act by their advice. If he thinks 
they are making a mistake he will tell them so quite frankly. 
He will say, “Upon you gentlemen rests the responsibility ; 

I have told you what I think ; do what you think proper.” 

The two halves of the Government will sit usually as' a 
Joint Cabinet and discuss the affairs of both sides of the* 
Government. "When it comes to a decision there never will 
be the slightest doubt as to the responsibility for that decision. 
The decision on all subjects for which Ministers are respon- 
sible will be given by Ministers alone ; on all subjects for 
which the Governor in Council is responsible, the decision will 
be given by the Governor in Council, without any interfer- 
ence by the Ministers. The system preferred by my noble 
friend Lord Sydenham and by the Lieutenant-Governors of the 
Provinces is this. There shall be no change from the exist- 
ing system of the Governor in Council, except to introduce 
into that Council of the Governor an additional number of 
Indians. 
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The advocates of both systems agree in these objects. 
The first is to train Indians in the art of self-government 
The second is to make them responsible for their acts. The 
third is to transfer government to them in successive stages, 
if they prove themselves fit for it, until at last in the Provinces 
they will control even law and order, police and justice. Last- 
ly, that while this period of training is going on, the Governor 
in Council shall rem'ajn absolutely free, without any kind of 
doubt whatever, to fulfil his responsibility for the maintenance 
of law and order. Both sides agree on those objects. I have 
described to you the methods by which they would fulfil 
them. 

But there is one other point which they have in common. 
It is this. According to the dual plan Ministers are to be 
appointed, not because the Governor thinks those are the best 
Indians in his Province, but because he thinks those are the best 
men in the Council who will command the confidence of the 
Council. Th^t is exactly the same reason for which Lieute- 
nant-Governors and my noble friend Lord Sydenham would 
choose additional Indians for the Executive Council The 
Lieutenant-Governors and Lord Sydenham do not propose 
to choose these Indians for the Executive Council because 
they are the best Indians in the Province, but because they 
are the best men available out of the Council who would 
command the confidence of the Council My first point is 
this. In the Executive Council which my noble friend Lord 
Sydenham would have, you would have two bodies of men— 
the first members of the Civil Service chosen because they are 
efficient members of the Civil Service, and the second chosen 
*T)ecause they command the confidence of the Legislative 
Council From the very moment that you have within one 
Cabinet two bodies of men chosen from wholly different 
motives, there, whether you like it or not, you have dualism. 
That Is dualism in essence, because you have two bodies of men 
in one Cabinet looking to wholly different quarters for their 
support. The members of the Indian Civil Service would 
look, as they do now,^ to their official chief, their colleagues, 
as the source of their inspiration and guidance. But the 
men selected for the Executive Council out of the Legis- 
lative Council, because the Legislative Council.has confidence 
iti them, must necessarily look to the Legislative Council, and 
whether you like it or not, even in this so-called unity plan, 
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you have all the essence of dualism but under the most dis- 
advantageous conditions. 

There is one mistake the Lieutenant-Governors and my 
noble friend make. They think that in their Executive 
Councils they could keep down the number of Indians to one 
or two chosen, as I have said, because they command the con- 
fidence of the Legislative Council That is a perfectly idle 
dream. At the present moment, in my judgment, the Govern- 
ment of India in every Department is entirely undermanned, 
and the men who correspond to Ministers in this country are 
grossly over-worked, I want to lay the greatest stress oh 
this — the cheapness, the economy, almost the stinginess in 
man-power of the Government of India at the present. 

Under this system, with the largely magnified field of 
governmental activity, it is quite idle to think that you can 
run the machine in the Provinces with the same number of 
men that you have run it up till now. You will have to in- 
crease them. It is not a question of one or two Indians, but 
in my judgment in no government will there be less than 
three, and often four. Let me test the two systems. 

The desire is to train the Indian statesman in the art of 
government and make him responsible before the whole of 
India for his acts. By the plan in this Bill he is pinned like 
a ]>utterfly in a collecting box. He cannot possH^Iy, if he 
makes mistakes — and he will make mistakes — palm off them 
on somebody else. The mistakes made by an Indian Minis- 
ter, just as the wise and beneficent things he will do, will be 
credited to him. What happens under the plan of my noble 
friend? Nobody can tell, in the Executive Government of 
Indians and Indian Civil Servants he proposes, who is res- 
ponsible for what. And there will be this perfectly certain 
result, that every popular thing will be credited to the Indians 
and every unpopular thing to the Civil Service ; whereas by 
the plan of the Bill there can be no possible doubt as to where 
the responsibility lies. That is the first point. 

The second point is with regard to the transfer of addi- 
tional powers by stages to Ministers, or other Indian states- 
men enjoying the confidence of the Legislative Council. 

By the plan of the Bill you can have as many stages as 
you like. If at the end of ten years the Commission of In-« 
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vestigation says that Indians in a Province have mismanaged 
their affairs it is perfectly simple to give them no more power. 
It will be quite possible, and it is intended under the Bill, to 
take from them some of the power transferred by this Bill. 
You can make the stages as quick, as short, as slow, and as 
long as you like, until the moment comes when, in any given 
Province, the Indian statesmen and Legislative Councils have 
shown their complete ability to cover the whole field of 
Government that law and order, and police, can be transferred 
to them. But there can be no stages whatever under the plan 
of my noble friend and the Lieutenant-Governors, N o stages 
of any sort or kind. The moment must come when the whole 
field of government is transferred en bloc, including law, 
justice, and police to the Ministers enjoying the confidence of 
the Legislative Council. Therefore I claim to have proved 
conclusively that from the point of view of the two great 
objects — the training of Indian Ministers in responsibility, 
and devolving self-government to them by stages — the dual 
plan holds the field. 

Let me look at the responsibility of the Governor and the 
Executive Council for law and order. It is agreed on both 
sides that during this transition period the Governor in 
Council in a Province must be free to carry out his responsi- 
bility for law and order without fear, let, or hindrance, and 
without the danger of impediment. Compare the two 
schemes* in this respect Under the scheme of the Bill a 
question of a law and order arises. The Lieutenant-Governor 
has to consult the members of his Executive Council. They 
may be composed of one, member of the Civil Service and one 
Indian, or possibly, and rarely, of two members of the Civil 
Service and two Indians. The suggestion being that it may be 
the Indians in their unwisdom who may wish to interfere with 
him in the exercise of his responsibilities — if there is no 
suggestion there is no question at all involved in the matter — 
all that the Governor can do in this case is to discuss the 
matter with the two Indians and his Executive Council. 
After he has heard them he has simply to overrule their 
opinions because he has a clear majority. He has no difficulty 
about it whatever. By the plan of my noble friend there 
may be an Indian majority in the Executive Council. In- 
stead of having two Indians and two Civil Servants, with 
himself to decide between them, there might easily be three 
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or four Indians on the Executive Council and not more than 
two members of the Civil Service. The Governor's position 
in the execution of his responsibilities would be far more 
difficult in that case than under the Bill. Nothing would 
induce me to be responsible for putting a Governor into a 
position where I can quite imagine he would be unable to fulfil 
his responsibilities. 


Therefore I claim to have been able to show, step by step, 
and looking at it from both points of view— the point of view 
of the Governor and also of Ministers — that this scheme of 
the Viceroy and Secretary of State which is called dyarchy 
absolutely holds the field. I am not going into detail on the 
other parts of the Bill I would only say that the objects we 
had in making the Amendments we did were these. We 
desired to remove all possible causes of friction^; we desired 
to remove all shams ; we desired to fix responMbility every- 
where ; and we desired to leave the Government with real 
weapons to fulfil its responsibilities. I want to make that as 
plain as it is possible to make it When we recommend that 
the Governor should be able to pass laws by ordinance, even 
if his Council object, so long as it is in fulfilment of his 
responsibilities, we wish him to have this power to do so. 
And the same with the Viceroy. The powers which wc 
propose to confer upon them are real powers, meant foi 
use if occasion should unhappily arise, always, of course, 
subject to the control of Parliament , and we were careful to 
replace the Preamble, so as to include all the pertinent parts 
of the Declaration of August 20, because it had been said, 
even in our presence, by a witness, that whereas a part of 
that Declaration had authority, the rest, which said that the 
progress of self-government in India would depend upon the 
use which the people of India made of this gift of self- 
government, had no validity. Therefore we made it perfectly 
plain in the preamble that the future grant of self-government 
ought to depend upon the use which the people of India 
make of this grant of self-government. We also made it 
plain that for ten years there ought to be no change ; tha 
what is given is a very great and potent gift-— potent for^ good 
or for evil— and that ten years is absolutely nothing in the 
life of any country. At the end of ten years the best Com- 
mission that could be got together ought to be sent out to 
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sec in each Province, and in India as a whole, what use has 
been made of the powers now given. 

I want to say two things about the Indian Civil Service. 
It is difficult to speak on this subject in language that docs 
not seem to be exaggerated, I do not believe a more magni- 
ficent set of men have ever served a country than the Indian 
Civil Service, and I think the way that they have been 
attacked in India by a certain set of Indians is a standing dis- 
grace to those Indians in India, After all, India is the most 
conservative country in the wo.rldj and for Indian politicians 
to attack Indian Civil Servants because they too are conser- 
vative, seems to me a gross absurdity. It wpulcl be very 
strange indeed if the Indian Civil Servants with their tradi- 
tions and their experience were not averse to big changes. I 
know of no service worth being a service, in any country in 
the world, where the feeling is not mainly that of con- 
servatism. Therefore it should be perfectly clear to any 
Indian politician who chooses to think the thing out that it is 
only natural that the tendency of the Indian Civil Service 
should be' one of criticism and doubt towards these changes. 

I think even far worse is the kind of ingratitude which the 
Indian Civil Service have met with from some critics in this 
country. I think some of the reflections which have been 
cast upon them by certain of the Press here are such that you 
would not have thought it possible to be written. Neverthe- 
less, with great respect, I would say to the Indian Civil 
Service two things : In the first place do not make too much 
of an idol of efficiency. There is efficiency and there is 
efficiency. In matters of law and order, and the peace of the 
country, you cannot be too efficient, but in all other spheres 
of activity of government Governments must make mistakes. 
They all make mistakes. I know what the Indian Civil 
Servant thinks. He thinks that these Indian Ministers and 
Governors will make great mistakes — so they will — and he 
cannot bear the idea of sitting there and having his advice 
disregarded and mistakes made. He has got to put up with 
that, because unless he does the Indian cannot be trained. 

Has the Indian Civil Servant never made mistakes ? Has 
this Government never made mistakes ? Of course I do not 
mean the Government now in power. We who have had 
some years' experience of Governments in England do not 
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exactly regard them as infallible. We have seen some pretty 
bad blunders ; and so long as the blunders are reparable and 
not irreparable that is the only method by which any nation 
can be trained in the arts of self-government The second 
thing I would say to the Indian Civil Service is this : Your 
work will be different, your position will be different, but so 
far as this humble admirer of your great work can judge it is 
not going to be in the future a bit less interesting. It is 
going to be of a different kind, but I am quite certain that 
the service you can render to India and .the Empire is going 
to be even greater in the future than it has been in the past. 

My Lords, I have nothing more to say, except this word 
to my Indian fellow subjects. I think they have come nearer 
than some of them know to turning a very great body of 
public opinion in this country against their aspirations. I do 
not think they realise the extent of the misgiVings which 
their attitude on the Rowlatt Act has caused in this country, 
and for this reason, that none of us can think of any other 
civilised country in which highly educated and intelligent 
politicians would have taken the same view of the Rowlatt 
Act, under similar conditions, as was taken of it in India. 
Therefore, if they want, as I know and believe very many of 
them do, to retain the good opinion of their fellow subjects 
who are taking part in government in different parts of the 
Empire, and to show that they, no less than we, deserve 
a full measure of the power of self-development and self- 
governing, let me humbly and respectfully advise them to 
Weigh their words before they use them, and to think of 
the effect that they will have in countries far beyond the 
limits of India. 

Before I sit down I want, if I may, to draw the attention 
of my noble and learned friend on the Woolsack, and of 
Lord Finlay and Lord Sumner, and also of the Leader of 
the House, to a legal conundrum which I brought forward 
during the sittings on the Bill, but which J was not able to 
persuade the draftsman was of real importance. The legal 
system of India as betw^een the Government of India and the 
Provinces is one which is called concurrent jurisdiction. 
When I had the honour of taking some part in framing the 
Constitution 6f the Union of South Africa we received 
a special message from Sir Wilfrid Laurier, then Prime 
Minister of Canada, to this effect : “Shun concurrent juris- 
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diction as far as you possibly can — it is the very devil It 
has been the curse of Canadian politics ; the snare of 
statesmanship. Avoid it” We did avoid it in South Africa, 
and at the proper stage of this Bill I raised the question to 
our legal draftsmen — “Was the Parliament of India sovereign 
as regards the Provincial Legislatures?” ^‘No” “Was it 
a federal distribution of power?” “No, concurrent jurisdiction.” 
“What happened if a Provincial Act is found to be repugnant 
to an All- India Act?” They said the case had never arisen, 
such care had been taken to prevent it, and in this Bill all 
power was given to the Provincial Legislatures to repeal 
sections of Indian Acts so that there should be no incon- 
sistency or repugnancy. “Yes,” I said, “but there is going 
to be a far greater volume of provincial legislation in the 
future than there has been in the past, and you cannot argue 
from the comparatively simple code of law of the past as 
to what there is going to be in the future ” “It is perfectly 
certain,” I said, “that Provincial Acts will be passed that are 
inconsistent with , Indian Acts, of which the Indian sections 
are not repealed by inadvertence, and perhaps the repugnaticy 
or inconsistency may not be found out for a year or two. 
In that case which Act is to prevail, the India Act or the 
Provincial Act ?” I should have thought, and I still think, 
there ought to be a provision in this Bill that where there is 
repugnancy or inconsisteny between Provincial and Indian 
Acts, that the Indian Act should prevail That is not the 
view of the legal advisers of the India Office, They say 
that the latest dated enactment should prevail I cannot 
believe that to be right, because a Provincial enactment may 
be inconsistent with an India enactment in a matter that 
really affected far more than the Province in which the latest 
enactment had taken place. I informed the draftsmen that 
I would take the opportunity of laying it properly before 
the Law Lords of this House, and particularly before the 
Lord Chancellor. Of course, when I have their authority 
for saying that in their opinion this Bill may operate leaving 
it to the Courts to decide in every case which of the two Acts 
should prevall-i-the Provincial or the India Act— I shall bow 
to their judgment. Until ^ I hear from them to the contrary 
I shall still believ^e that it will be a very wise ^protection in 
this Bill to put m words to the effect that whenever there is 
mconsistency or repugnancy the All- India Act should prevail, 
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XX.— Rt. Hon. Mr. Montagu’s concluding 
speech in the House of Commons on 
the Government of India Bill, 1919. 

Mr. MONTAGU : I do not propose to detain the House 
very long as I have made so many speeches on this Bill, but 
I should like to close with one or two observations. I do not 
think there is any use in following my hon. and gallant Friend 
(Colonel Yate) into the history of the matter, but he raised 
one or two new points. I venture to think he would have 
been the first to criticise if the announcement of the 20th of 
August by the Government had been made in the name of 
the Kiiig-Emperor, and he would have told us that we had 
jockeyed the House into accepting a statement that they 
would not have been able to criticise because it came from 
His Majesty. For another reason I wanted to make it in 
the way that it was made because His Majesty the King- 
Emperor, who as my hon. and gallant Friend truly said, is 
personally venerated throughout India, could not be associated 
with the announcement until I was sure that Parliament was 
going to carry it out. It is no use making announcements. 
What you have got to make is effective application. 

But all those things are past. Whatever may be said 
against the methods by which this Bill has been presented, 
a Bill which has taken from its inception something over 
three and a half years, and whatever may be said as to the 
time for discussion in the House, I gladly acknowledge that 
this seems to me to be the most responsible and, at the same 
time, the proudest moment of my life. I have been associated 
with the Government of India not as my hon. and gallant 
Friend said, for four months, but for six years, for four years 
as an Under-Secretary and for two years as Secretary of 
State. I have kept before me one ambition, and that was 
to have the privilege of commending to Parliament what 
I believe to be the only justification of Empire, a step of self- 
government for India. It is quite true that my hon. Friend 
behind me said, by way of a taunt, that I once belonged to a 
party or the section of a party called the Liberal Imperialists, 
but I never had more than one conception of Imperialism in 
my mind, and that was that there could be no pride or pleasure 
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in a Crown Colony, no pride or pleasure in domination or sub- 
ordination, no pride or pleasure in flying the British flag for the 
benefit of British trade, but that the only Imperialism that was 
worth having was a trusteeship which was intended to develop 
the country under the British flag into a partnership in the 
Commonwealth, and it is for that reason that I commend with 
confidence this Bill to the House and feel proud to think 
that in a few minutes it will not longer be the Bill of the 
Government but the Bill of the House of Commons, for 
which all Members of it will be responsible. 

I think it is a great thing for the history of India that 
the House of Commons has given this Bill up to this stage 
in a spirit of almost complete, if not complete, unanimity, 
neither snatching a little more here nor saving a little more 
there, but giving it generously and with a set purpose that 
this shall be a transitional Constitution on a road which the 
House of Commons will to-day determine to follow. There- 
fore, if the Bill is to be accepted both in its provisions and in 
what it intends to be, a transitional stage in the; development 
of self-government, a great responsibility rests on the 
Parliaments of the future. No Constitution of the kind seems 
to me to be of any use unless it is carried out by those who 
will be responsible for the government of India on behalf of 
Parliament— the Secretary of State in Council and the 
Government there — in the letter and in the spirit, Tlie powers 
that are reserved to the Government and are not to be con- 
trolled by the representatives of the Indian electors must be 
exercised as though they were applicable to a country of 
growing national consciousness on the road to self-government 
and not as if we were administering a great estate. Secondly, 
Parliament, I think, must see that you do not at one and the 
same moment withhold things for a particular reason and then 
refuse the opportunity of procuring them. Do not at one 
and the same time say it is only a minority that wants these 
things and then complain when that minority tries hard to 
convert the majority. You must expect to see political life 
develop throughout India. Do not deny to India self-govern- 
ment because she cannot take her proper share in her own de- 
fence, and then deny to her people the opportunity of learning 
to defend themselves. These are problems of t which Parlia- 
ment takes upon itself the responsibility by the passage of 
this Bill Then I would say also that I think the passage of 
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IhivS Bill entails the end of the old era. Let us forget the 
sores of the past, let us cease to abuse whole sections, 
whole castes,^ whole races of the Indian people and on the 
other hand,^ is it too much to ask that the Indian representa- 
tives of India will cease to abuse the Indian. Civil Service, who, 
whatever differences of view there may be, are after all 
largely responsible for bringing India to this stage in her 
history ? Let us forget the past and start afresh. I object to 
the lion. ^Member for Oxford University (Mr. Oman) saying 
that he is the representative of the Indian Civil Service in 
this House. I am ; it is my business, and my privilege, and 
my pride to be that. I have never been asked by a Civil 
servant yet to ask Parliament to warp the history of India for 
the benefit of the Civil Service, and I think it is upon me to 
ask every section of Parliament to see that these Indian Civil 
servants, who work so unselfishly in India, and who will be 
our help and mainstay in carrying out this policy, do their 
work unhampered by often cruel criticism, particularly in cir- 
cumstances when they have not the opportunity of any Parlia-* 
ment in which they can defend themselves. Let us wipe all 
that out, and let us start afresh. Let us begin on both sides 
with a desire to carry out the piolicy of Parliament because it 
will be the policy of Parliament when this Bill finally goes 
through. 

One word more. I welcome the appearance of the Labour 
party in an organised capacity in the great part which it has 
taken in the discussion of this Bill. I can only hope that 
some of my hon. and right hon. Friends opposite will take 
an early opportunity of visiting that country. I could not help 
thinking, as I listened to my right hon. Friend who sits on 
the Front Opposition bench, in talking about the represen- 
tation now, at this moment, of industrial labour in India, 
that, he had not yet got— how could he ? — a real concep-* 
tion of what industrial labour is in India to-day, and how 
small is its development I share with him the welcome 
which he gave to trade unionism in India, and I hope 
that it will be, as it has been here, a great power for 
achieving a better standard of life and conditions of labour in 
India, But it is no use trying to get a franchise to-day and 
now for which you have not got the material. I would beg 
those who have made themselves particularly the spokesmen 
of Labour on this question— my hon, and gallant Friend 
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(Colonel Wedgwood), one of the most popular men in the 
House, who has shown himself so close a student and so well 
informed of all the intricacies of this Bill, and my hon. 
Friend the Member for Bishop Auckland (Mr. Spoor)— to 
lend their help in shaping the new era which I have ventured 
to predict. 

Do not merely support a particular view because it is held 
by people who are in a hurry, without feeling quite sure that 
they understand the situa-tion. I have read a letter this morn- 
ing written on behalf of the Congress Committee. It is one 
thing to ask for more than this Bill does ; it is another thing 
to fail completely to understand what it does. It is not neces- 
sary to belittle what it does do in order to ask what it has 
done, and it seems to me there are people speaking on behalf 
of organisations in India who understand some of the pro- 
visions, some of our Parliamentary safe-guards and constitu- 
tional usage, and — I say it without offence— understand some 
others as little as my hon. and gallant Friend who spoke last 
understands them. If Labour will act not only as the spokes- 
man of what I may call the extremist party in India, but also 
as the restrainers of some of the misapprehensions among 
them, I think that they will find that they will help in the 
development of political life in India among those who are 
now looking to them for leadership and guidance, and although 
I try to realise there are great dangers and anxieties about 
this Bill, although I would not minimise for one moment the 
responsibilty which I feel, and which I ought to feel, and which 
I think the House ought to feel, yet I am perfectly certain that 
there is no better way of consolidating the British Empire than 
by a measure pf this kind, and steps in this direction. I need 
only conclude with one word of thanks to those who have not 
been mentioned. I do not refer now to members of the Com- 
mittee who have sat on this Bill, but I refer to the witnesses 
whose evidence helped them to arrive at their conclusions. 
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Qualifications of—, i 318, ii 466, 
208, 

Presidents and Deputy-presi- 
dents of—, i 327. 

Legislative Assembly 

Composition of—, i 250-254, 
262,247-249, 262 iig, 130, 
21 1, 470. 

Duration, sessions, or disso- 
lution of— i 225-358. 
Membership of—, i 259-262. 

Sm ImMm Legidatun.^ EUction 
Mnd Elector 
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Legislative control over provin- 
* cial finance, ii 99. 
Legislative Connells, Provincial 
Upper houses in — , i 303 ii 108. 
Rules of business in~, ii J09. 
Questions, resolutions and pri- 
vileges in — , ii no. 

Standing committees of — , ii 
112. 

Legislature, Indian, i 241. 
Composition of—, i 247. 

Joint sitting of — , i 2S6. 
Limitation of powers of—, i 275- 
288. 

Landmarks in the evolution of—, 

i 241-247. 

Powers of — i 273-276. 

See Legislative Assembly 
Lieutenant-Governor, i 234. 
A|>pointment of—i, 235. 

— in Council, Business of — , i 238. 
Executive Councils for — i. 236, 
Power to create — i 236. 
Legislative Councils of — , i 339. 
Local and municipal finances, 

ii 311* 

Legislatures, local, i 338. 

Assent to Acts of—, i 351. 
Business of meetings of—i 344- 
345 * 

Power to constitute new — , i 

341* 

Powers of, i 345. 

Vacation of seats in, i 350. 

Local Selfifgovernment, i 32, ii 15. 

^ —Act, Sengal, i 35. 

Local Governments, i 189, 190. 
Relation to Governor-General of 
. — , i 189. 

Agency functions of - , i 201. 
Revised system of—, i 213. 
Contributions payable by — , 
to Govt, of India, i 207-209. 
Lord Higli Chancellor, i 8 r. 

M. 

Members, of Council of India, i 91. 
— of Governor-GeneraPs Council, 
i 168, 
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— of Governor’s Executive Coun- 
cil, i 220, 

— of Council of State, i 248. 

— of Legislative Assembly, i 250. 

— of Governor’s Legislative 

Council, i 30T, 305, 336, 310. 

Maximum number of — of Legis- 
lative Councils, i 420. 

Memorandum for Functions Com- 
mittee (from Government 
of India), ii 313, 320^ 

Memorandum on finance, ii 335. 

Minute by Governor of Bengal 
and Ii G« of Bihar and 
Orissa, ii 31. 

Majority Minute from Provincial 
Governments, ii 23. 

Minute of Dissent by Sir 
ranNair, ii 151. 

Ministerial responsibility, i 78. 

Ministers, appointment and tenure 
of—, i 228, ii 60. 

Dismissal of— by Governors, i 
230, ii 283. 

Number and pay of—, i 222, 230, 
ii 61, 512. 

—and the Governor, ii 116, 280, 
166. 

Relations of— with Governors 
in Council, i 224, ii 1 56, 280, 
507^512. , , , . 

Responsibility of— to the Legis- 
lature, i 229. 

Ministry, British, i 76, 

Relation of— to the Crown, i 77 

Moutagn, . Bt. Hon. Mr. Speech 
by—, ii 601. 

Montagu-Chelmsford Report, Sum- 
mary of— ,ii 8-18, i 17-21. 

See Notes under Sections in PL L 

Mahomedans, representation of 
ii 45B. 

N 

Bair, Sir Sankaran, minute of 
dissent by, ii 151. 

Bativo States, ii 17 

Relations of— with British Gov- 
ernment, i 184-188. 
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— and International Law i 185. 

ffomination, representation by ii 
207, 217. 

fon-Brabmans, representation of 
— , ii 1 61, 202, 462. 

0 

3 ffences, of persons holding office 
under Crown, i 406. 

}fficials & non-officials, definition 
of, i 260. 

Qffice, acceptance of, i 350. 

Ordinances and regulations, i 
297* 

Orders and communications, of 

Secretary of State, i 107. 

Order in Council, i 112. 

— on High Commissioner of 
India. See App. D. 

P 

Parliament, i 2r, 95, 106, ii 8. 

Functions of—, i 23. 

Responsibility of Gov. of India 
to—, i 57. 

Statutory Powers of — , over 
Indian affairs, i 96-98, 

Sitting or voting in — , i 99. 

Order directing hostilities to 
be communicated to — , i 109. 

Privileges of—, i 25. 

Control over Indian affairs by — 
i 95, ii 8. 

—Act of 1911, i 24. 

Party, political, i 42, 

Payment of current demands, i 
135 - 

—of members of legislatures, 
i 246. 

Preamble, notes on, i 14-58. 

Prerogatives of the Crown, i 63, 65, 
78, 356. 

Presidents of Council of State, 
i 248-250. 

—Of governor’s legislative 
councils, i 327,. 

—of Indian Lo^slative Assemb- 


See Freedom of Sfieccii, 

Privy Council, i 82. 

— for India, ii 8, 136. 

Judicial, committee of — , i 83. 

Progress, i 47. 

Progressive reallmtion, i 36. 
Provinces of India, i 52. 

constitution of new—, i 232. 
Provincial Governments, i 52, ii 
n, 55 , 155, 303, 377 , 4 ¥>> 
Matters relating to—, i 53. 

See under Governors. 

Provincial, executives, i 220, ii 12, 

58, 115. 

— Governors,! 314,11 56, 115, 116, 
— Ministers, i 228 ii 60, 1 16, 283. 
— Services, i 372-375, ii 70, 329. 

— Subjects, i 195, ii 405, 
—Legislation, i 345, ii 12, 103, 
242, 383. 

—Finance, i 197-201, 205-207 ii 
15, 72, 303, 336 344 . 352. 
—finance, principles of, ii 73. 

— Expenditure, ii 75. 

— Revenue, i 1 97-201, 205-207 ii 

77. 

—Audit, ii 77, 100, 304, 357 - 
— Taxation, ii 83, 93, 306. 
—Balances, ii 81, 310. 

— Borrowing, ii 80, 93, 309. 
—Budget, ii 94. 

—Contributions to Central (»ovt, 
by-;. I 334 ” SSO- 
— Councils {See I^gishiive 
Councils^ i 299, i 4 210. 

— finance, control over, ii 96, 304. 
— Settlement, ii 336, 

Public Services (under Reforms) 

. See Services. 

Public Services Commission, i 376 

ii 71, 332. 

a 

Qualifications of candidates and 
electors. 

See Memi^ers , and Fleciors^ 

Queen’s Proclaffiatioa,, 1858, i 159. 
Questions ii no. See A, k B. 
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Eegulations and Ordinances, i 
297. 

Be port of Lord Crewe’s Committee 
on Home Administration, ii 
480-504. 

— of Functions Committee, ii 
220 - 375 * 

— of Franchise Committee ii 
188-219. 

- of Joint Select Committee (on 
Reforms), ii 506-529 
Montagu-Chelmsford— on Re- 
forms, ii 8-18. 

— of Lord Meston’s committee 
on financial relations, ii 542. 

Representation by nomination, ii 
. 207, 217. 

Communal— , ii 198, 457. 

— of commercial interests, ii 206, 
456. 

—of depressed classes 11 453. 

—of Europeans, Anglo-Indians, 
and of Indian Christians, ii 
201. 

—of Landholders, ii 455 * 

—of Mahomedans, ii 198, 458. 

—of Non-Brahmins, ii 202, 462. 

“ —of Officials, ii 202. * 

— of rural and ui*ban areas, 
ii 464. 

—of Sihhs, li 19^* 

—of special interests, ii 205. 

—of Universities, ii 205. 

Reservation of Bills, i 352. 

Reserved subjects, ii 4 oS- 

Control of Government of India 
over — , ii 379* 

Resolutions, ii no. See i App. A. 
and B. 

Responsible Government, i 39, ii 
36. 

Responsibility, 1 51. 

— ministerial, i 78, 

Revennes— 

allocation of central and pro- 
vincial, i 19I5 197-201. ^ 

—for transferred subjects, i 191, 
197, ii 168, 

Proposals for the appropria- 
tion of Indian— , i 291. • 
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Proposals for the appropriation 
of Provincial—, i 332. 
Application to military expen- 
diture of — , i 1 29- 1 33. 
Central, i.e. all- India — , i 122, 
124, ii 338, 330. 

Expenditure of—, i 128, 

— remitted to the United King- 
dom, i 133, 

Royal Proclamation annonncmg 
His Majesty’s assentto Govern- 
ment of India Bill, igig, ii r. 

Rules for Governors’ Legislatix'e 
Councils, i 441. 

—for Indian Legislates, i 427. 
Election — , i 314-317, 264-265, 
268-273, 319-324,311. 

S 

Sankarau Hair, Sir, minute of dis- 
sent by, ii 15 1. 

Salaries, leave, appointment, etc^ji 
i 362-371, 4 * 

Secretary of State, i 74 > 75 ^ ii 8 , 
13B, 483* 

Accounts of — , i 132. 
Correspondence between— and 
India, i 107. 

Control of —over Indian affairs, 

i 127, ii 486, 138. 
Establishment of— , i no, 11I4 
Powers and duties of—, i 84, 86 ; 

ii 488. 

Relations of— with Governor- 
General in Council, i 157. 
Relaxation of control of—, 1114; 
ii 138. 

Salary of — , i 87. 

Suit by or against — in Council, 
i 150, 15 1. 

Secretary of State in Council, 

powers of, i 100- 105. 

Power of — for sale or purchase 
of stock and receipt of 
dividends, i 137. 

Power of— to sell, buy or mort- 
gage property, i 144-46. 
Duty of— to lay accounts of the 
revenues of India before 
Parliament, i 138-40. 
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Selboriie, Lord, speech by, ii 588. 
Self-governiBg institutions, i 32. 
Services 

All-India, civil — in India, i 372- 
377 ;ii 64, 322.^ 
Classification of — , i 209-210. 
Indian Civil — , i 378-382. 
Provincial — , ii 70 329. 

Public — i 209, 210 ; ii 17, 62, 

299321,437. 

^.Subordinate — ii 71. 

Sikhs, representation of, ii 199. 
Southborongh Committee's Be- 
port ii 188. 

Sinha, Lord, i 35, 169. 

Speech by — , ii 565. 

Speech, Lord Chelmsford’s, i 36, 
ii 19. , 

Speeches hj ^ 

Lord Chelmsford, i 36, ii 19. 
Lord Sinha, ii 565. 

Lord Selborrie, li 588, 

Rt Hon. Mr. Monta^xi, ii 60 r. 
Statutory* Commission i 359-362. 
Subjects, transferred ii 413, 165, 
232, 289. 

AIL India — , i 195, ii 397. 
Classification of central and 
Provincial — , i 190, 193- 195, 
213. 

Reserved — , ii 405, 170. 
Provincial — , i 195, ii 405, 228, 
252. 

Settlement of doubts regarding 
— , i 210-21T. 

Transfer of — , i 191. 

Snccessive sta^^es ; i 48. 
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Taxation, provincial, ii 80, 93, 306. 
Division of—, ii 323, 510. 
Control of — , ii 33S. 

Transfer of functions or subjects, 
i 19I, ' 203 . 268. 

Transferred’ subjects, i 121. 

Allocation of revenues fur—, 

i 191, 2.05. 

Control of Coveniment of India 
over — , ii 377. 

Treasury control over proviacial 
finance ii 96. 

U 

Unitary ftovernment proposed by 
Heads of provinces, ji 47. 
Governor-GeneraFs criticisms 
on, ii 48-50. 

Minority minute on — , criticism 
of, ii SI. 

Universities. • representation of*- 

ii 205. 

Upper houses in provincial leg^is- 
latures, i 303, ii roS. 

Validity of Indian laws, i 355. 
Vernaculars in Legislative Coun- 
cils, ii 110. 

Votes, casting—, i 179. 

hlajority of—, i lo'^, 

Voting, method of— if 198. 

W 

War and treaties, Crovernor-Gene- 
raFs power of making—, 1 183. 


[The figures t and n indicate Parts I and I! respectively.] 



